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ABSTRACT 

This paper examines the significance of the responsibility to protect (R2P) for the 

EU’s external relations and for the EU as a law-based system, bound to the 

protection of human rights and the respect for the principles of the UN Charter, and 

the significance of the EU for the implementation of R2P. After a brief exploration of 

the content and the legal status of R2P, the present paper looks at the role of 

regional organisations in its implementation. It then analyses the role the EU could 

play in that regard, and offers suggestions on what the EU’s most valuable 

contribution could be. It argues that the EU can only start to take up its role as a 

natural ally of the UN in operationalizing R2P by moving beyond the Lisbon 

settlement, and coming to terms with the fact that the distinction between high 

politics and socioeconomic foreign policy is ultimately untenable. 
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1. INTRODUCTION 

 

In the first ever address of a permanent president of the European Council to the UN 

General assembly, Mr. Herman Van Rompuy recalled that when a bloodbath 

threatened to take place in Benghazi, Libya,  

 

European leaders … acted with swiftness and determination, diplomatically … 

and militarily … The principle of “responsibility to protect” was put into action – 

with perseverance and success. Now there is a “responsibility to assist” the new 

Libya with the political transition, the reconciliation and the reconstruction of a 

united country. 1  

 

That statement arguably contains (at least) two ambiguous concepts: ‘European 

leaders’ and ‘responsibility to protect’. Given that ‘swiftness and determination’ are 

perhaps not the qualifiers that first spring to mind to describe the EU’s response to 

the humanitarian crisis in Libya, one might be forgiven for thinking that Mr. Van 

Rompuy was, in fact, not referring to the EU at all, but to a broader and rather more 

protean category of ‘European leaders’ not necessarily acting within the framework 

of the EU. That, of course, raises the question of why a president of the European 

Council should feel compelled to do so. The explicit invocation of the responsibility to 

protect (R2P) is equally noteworthy. Developed by the International Commission on 

Intervention and State Sovereignty (ICISS), 2 R2P was unanimously endorsed on 15 

September 2005 by the UN General Assembly when adopting the 2005 World 

Summit outcome. 3 Paragraphs 138 and 139 of the outcome document recognize the 

individual and collective responsibility of states to protect populations from genocide, 

war crimes, ethnic cleansing and crimes against humanity. The Security Council 

explicitly reaffirmed those paragraphs in UN Security Council Resolution (UNSCR) 

1674 of 28 April 2006. 4 However, the precise content and scope of R2P remain 

nebulous.  

 

This paper examines the significance of R2P for the EU’s external relations and for 

the EU as a law-based system, bound to the protection of human rights and the 

respect for the principles of the UN Charter, 5 and the significance of the EU for the 

implementation of R2P. After a brief exploration of the content and the legal status of 

R2P, the present paper looks at the role of regional organisations in its 

implementation. It then analyses the role the EU could play in that regard, and offers 

suggestions on what the EU’s most valuable contribution could be. 

 

 

 

 

                                                 
1
 Address by Herman Van Rompuy, President of the European Council. 66th United Nations General 

Assembly General Debate (New York, 22 September 2011). 
2
 The International Commission on Intervention and State Sovereignty, The Responsibility to Protect 

(International Development Research Centre, 2001). Further on the history of the concept of R2P, see 
eg G Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and For All (Brookings 
Institute Press, 2008); AJ Bellamy, A Responsibility to Protect: The Global Effort to End Mass Atrocities 
(Polity Press, 2008). 
3
 UN Doc. A/RES/60/1. 

4
 UN Doc. S/RES/1674 (2006) on the protection of civilians in armed conflict. 

5
 Arts 3(5) and 21(1) TEU. 
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2. OBLIGATIONS FLOWING FROM THE RESPONSIBILITY TO PROTECT 

 

UN Secretary-General Ban Ki-moon’s 2009 report to the General Assembly 

conceives of the responsibility to protect as resting on three pillars: 6 (i) ‘the enduring 

responsibility of the State to protect its populations, whether nationals or not, from 

genocide, war crimes, ethnic cleansing and crimes against humanity, and from their 

incitement’, ie the ‘core crimes’ in Articles 6-8 of the Rome Statute of the 

International Criminal Court; 7 (ii) ‘the commitment of the international community to 

assist States in meeting those obligations’ drawing on ‘the cooperation of Member 

States, regional and subregional arrangements, civil society and the private sector, 

as well as on the institutional strengths and comparative advantages of the United 

Nations system’; (iii) ‘the responsibility of Member States to respond collectively in a 

timely and decisive manner when a State is manifestly failing to provide such 

protection… A reasoned, calibrated and timely response could … include pacific 

measures under Chapter VI of the Charter, coercive ones under Chapter VII and/or 

collaboration with regional and subregional arrangements under Chapter VIII. … In 

accordance with the Charter, measures under Chapter VII must be authorized by the 

Security Council. The General Assembly may exercise a range of related functions 

under Articles 10 to 14 of the UN Charter, as well as under the “Uniting for peace” 

process set out in its resolution 377 (V)’. 8 

 

Are these, however, legal obligations? The Secretary-General’s 2009 report was 

followed by an extensive debate in the UN General Assembly, during the course of 

which some UN Member States explicitly denied the legal character of R2P, while 

others explicitly confirmed it. For example, while China argued that R2P ‘remains a 

concept and does not constitute a norm of international law’, 9 Canada viewed it as ‘a 

sophisticated normative legal framework based on international law’. 10 The ICISS 

report, for its part, qualified R2P as an ‘emerging norm’, which may well be both 

overoptimistic and overly pessimistic. 11 While some of the aspects contained in the 

concept of R2P are so innovative that it would be premature to refer to an actually 

emerging norm, others are well-established in international law. For example, 

sovereignty has never been understood as allowing a state to act in its territory 

without any restriction whatsoever. In particular, states have to take into account the 

                                                 
6
 Implementing the Responsibility to Protect, Report of the Secretary-General, UN Doc. A/63/677, 8-9. 

7
 Rome Statute of the International Criminal Court, UN Doc. A/CONF. 183/9; 37 ILM 1002 (1998); 2187 

UNTS 90; cf A Peters, ‘The Responsibility to Protect: Spelling Out the Hard Legal Consequences for the 
UN Security Council and its Members’ in U Fastenrath, R Geiger, D-E Khan, A Paulus, S von 
Schorlemer, and C Vedder (eds), From Bilateralism to Community Interest: Essays in Honour of Bruno 
Simma (OUP, 2011) 299. 
8
 UN Doc. A/RES/377 A. It provides for the General Assembly to make recommendations for collective 

measures to restore international peace and security in any case where there appears to be a threat to 
the peace, breach of the peace or act of aggression and the Security Council is unable to act because 
of lack of unanimity of the permanent members. The legality of the resolution has been implicitly 
accepted by the International Court of Justice (ICJ): see Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004, p. 136, para 30; 
Accordance With International Law of the Unilateral Declaration of Independence in Respect of Kosovo, 
Advisory Opinion of 22 July 2010, para 42. 
9
 UN Doc. A/63/PV.98, 24. 

10
 Ibid, 26. 

11
 cf C Stahn, ‘Responsibility to Protect: Political Rhetoric or Emerging Legal Norm’ (2007) 101 AJIL 

111. 
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effect of their acts on other states. 12 In any event, Secretary-General Ban Ki-moon 

left no scope for doubt on the legal character of R2P in his 2009 Report: 13  

 

It should be underscored that the provisions of paragraphs 138 and 139 of 

the Summit Outcome [outlining R2P] are firmly anchored in well-established 

principles of international law. Under conventional and customary 

international law, States have obligations to prevent and punish genocide, 

war crimes and crimes against humanity. Ethnic cleansing is not a crime in its 

own right under international law, but acts of ethnic cleansing may constitute 

one of the other three crimes. 

 

With the exception of ‘ethnic cleansing’, all crimes referred to in the R2P documents 

are codified in various international agreements such as the Geneva Conventions, 14 

the Convention on the Prevention and Punishment of the Crime of Genocide, 15 and 

the Rome Statute. 16 Furthermore, the responsibility to protect civilians and to 

prevent mass atrocities could arguably be legally based on a liberal reading of an 

extraterritorial application of human rights obligations 17 and an expansive reading of 

the precautionary obligation to protect civilians under international humanitarian 

law. 18  

 

However, while many would agree with the proposition that a state has the duty to 

protect citizens on its territory, few would take the view that the same counted as 

regards a proposed duty to act for foreign entities in case of a failure to protect by 

the ‘home state’. 19 As regards the duty of the UN to act in the face of serious 

                                                 
12

 Stahn (n 11 above) 110-112. In that regard, see Max Huber in the Island of Palmas case 
(Netherlands, USA), 4 April 1928, Reports of International Arbitral Awards Volume II, 839: ‘Territorial 
sovereignty, as has already been said, involves the exclusive right to display the activities of a State. 
This right has as corollary a duty: the obligation to protect within the territory the rights of other States, 
in particular their right to integrity and inviolability in peace and in war, together with the rights which 
each State may claim for its nationals in foreign territory.’ 
13

 UN Doc. A/63/677 (n 6 above) para 3. This was echoed in a number of UN Member States’ 
contributions to the General Assembly debate on the report. See eg Austria at UN Doc. A/63/PV.98,1. 
14

 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces 
in the Field, 75 UNTS 31; Geneva Convention for the Amelioration of the Condition of Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea, 75 UNTS 85; Geneva Convention relative to the 
Treatment of Prisoners of War, 75 UNTS 135; Geneva Convention relative to the Protection of Civilian 
Persons in Time of War, 75 UNTS 287. Note that it follows from common Art 1 of the Geneva 
Conventions ‘that every State party to that Convention, whether or not it is a party to a specific conflict, 
is under an obligation to ensure that the requirements of the instruments in question are complied with’: 
Wall Advisory Opinion (n 8 above) 199-200, para 158. 
15

 Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 277. 
16

 n 7 above. 
17

 On which, in general, see F Naert, International Law Aspects of the EU’s Security and Defence 
Policy, with a Particular Focus on the Law of Armed Conflict and Human Rights (Intersentia, 2010) 544-
567. 
18

 See H Nasu, ‘Operationalizing the “Responsibility to Protect” and Conflict Prevention: Dilemmas of 
Civilian Protection in Armed Conflict’ (2009) 14 J of Conflict & Security L 227 and 230. cf Application of 
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina 
v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, p. 43, 221, para 430, on the extraterritorial 
application of the obligation to prevent genocide. 
19

 Peters (n 7 above) 304 refers in that regard to R2P as being ‘an established hard norm with a view to 
the territorial State, and an emerging legal norm with regard to other States and the UN’. See, however, 
International Court of Justice, The Hague, YEAR 1999, CR 99/15, Public sitting held on Monday 10 May 
1999, at 3 p.m., at the Peace Palace, Vice-President Weeramantry, Acting President, presiding in the 
case concerning Legality of Use of Force (Yugoslavia v. Belgium), Request for the indication of 
provisional measures, Verbatim Record, p. 15, where Belgium professed to having been bound by a 
genuine obligation to intervene in Kosovo in the context of a humanitarian intervention: ‘L'OTAN, le 
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violations of international law, Article VIII of the Genocide Convention, for example, 

authorizes any Contracting Party to ‘call upon the competent organs of the United 

Nations to take such action under the Charter of the United Nations as they consider 

appropriate for the prevention and suppression of acts of genocide’ or closely 

associated crimes. By contrast, the ICJ in the Wall Opinion got no further than 

expressing its view  

 

that the United Nations, and especially the General Assembly and the 

Security Council, should consider what further action is required to bring to an 

end the illegal situation resulting from the construction of the wall and the 

associated régime, taking due account of the present Advisory Opinion. 20 

 

Furthermore, there is almost no evidence that states view the three components of 

R2P (responsibility to prevent, react, and rebuild) as a positive duty to act under 

international law, at the very least not beyond Article 41 of the ILC’s Articles on State 

Responsibility (‘ASR’). 21 That Article is situated in Chapter III ASR, entitled ‘Serious 

Breaches of Obligations Under Peremptory Norms of General International Law’, the 

first provision of which provides that Chapter III applies ‘to the international 

responsibility which is entailed by a serious breach by a State of an obligation arising 

under a peremptory norm of general international law … A breach of such an 

obligation is serious if it involves a gross or systematic failure by the responsible 

State to fulfil the obligation’. 22 Article 41 addresses the particular consequences of a 

serious breach of such an obligation. These consequences are twofold: States are to 

cooperate to bring to an end through lawful means any serious breach within the 

meaning of Article 40; 23 and no State is to recognize as lawful a situation created by 

a serious breach within the meaning of Article 40, nor render aid or assistance in 

maintaining that situation. 24 By contrast, R2P is not limited to serious breaches of 

peremptory norms of general international law, and the obligation to cooperate is 

spelled out more concretely as the responsibility to use diplomatic, humanitarian or 

other peaceful means or security action to help protect populations from atrocities. 

R2P therefore arguably constitutes a step beyond the ASR. 25 

 

 

 

                                                                                                                                           
Royaume de Belgique en particulier, était tenu d'une véritable obligation d'intervenir pour prévenir une 
catastrophe humanitaire qui était en cours et qui avait été constatée par les résolutions du Conseil de 
sécurité pour sauvegarder quoi, mais pour sauvegarder des valeurs essentielles qui sont elles aussi 
érigées au rang de jus cogens’ (the English translation, which refers to Belgium having ‘felt obliged to 

intervene’, appears not fully to convey the meaning of the statement).  
20

 Wall Advisory Opinion (n 8 above) 200, para 160. 
21

 The International Law Commission’s Articles on the Responsibility of States for Internationally 
Wrongful Acts, Yearbook of the International Law Commission, 2001, vol. II (Part Two) and Annex to 

General Assembly resolution 56/83 of 12 December 2001, corrected by UN Doc. A/56/49(Vol. I)/Corr.4.; 
see Stahn (n 11 above) 118-120. 
22

 Art 40 ASR. 
23

 Art 41(1) ASR. The insistence on the use of ‘lawful means’ excludes the use of force in violation of Art 
2(4) UN Charter: cf Peters (n 7 above) 313. 
24

 cf Wall Advisory Opinion (n 8 above) 200, para 159. 
25

 Stahn (n 11 above) 116. 
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Could R2P be said to be already part of general ie customary international law? 26 

The conditions for that to happen, as succinctly spelled out in Article 38(1)(b) of the 

Statute of the ICJ 27 and recalled by that court in North Sea Continental Shelf, are 

that not only must  

 

the acts concerned amount to a settled practice, but they must also be such, 

or be carried out in such a way, as to be evidence of a belief that this practice 

is rendered obligatory by the existence of a rule of law requiring it 28 

 

Applying those two conditions to R2P, it becomes clear rather swiftly that neither can 

earnestly be said to have been met. 29 It is of course true that the ICJ has held that 

‘opinio juris may, though with all due caution, be deduced from, inter alia, the attitude 

of the Parties and the attitude of States towards certain General Assembly 

resolutions’. 30 Nevertheless, it seems premature to view the World Summit Outcome 

Document as similarly reflecting general international law, especially in the light of 

the lack of state practice as well as of the opinions expressed by various UN 

Member States on R2P’s lack of legally binding force. 31 Or could the acceptance of 

R2P by the World Summit perhaps be seen as akin to the Continental Shelf 

Proclamation, issued by US President Harry Truman on 28 September 1945, 

whereby he asserted the natural resources of the subsoil and sea bed of the 

continental shelf to be ‘appertaining to the United States, subject to its jurisdiction 

and control’. 32 Notably, there was little support for a general doctrine of rights over 

the seabed beyond territorial limits, even within the US State Department until the 

late nineteen thirties. Yet the proclamation gained rapid acceptance. However, as 

Crawford and Viles point out, opinio juris in the traditional sense, ie pertaining to the 

state of existing law, was clearly lacking among those involved in drafting the 

proclamation. There was, however, opinio juris in the sense that the proclamation 

articulated a rule which the USA was prepared to live by from that moment onwards, 

for itself and for others. 33 Significantly, the Proclamation was variously welcomed or 

met with caution, but not condemned. Crawford and Viles therefore conclude that it 

was neither legal nor illegal. 34 Could R2P be compared to the Continental Shelf 

                                                 
26

 cf J Brunnee and SJ Toope, ‘The Responsibility to Protect and the Use of Force: Building Legality?’ in 
AJ Bellamy, SE Davies, L Glanville (eds), The Responsibility to Protect and International Law’ (Martinus 
Nijhoff Publishers, 2011) 59-80. 
27

 ‘The Court, whose function is to decide in accordance with international law such disputes as are 
submitted to it, shall apply: … b. international custom, as evidence of a general practice accepted as 
law; …’. 
28

 North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 3, 44, para 77. 
29

 cf eg Stahn (n 11 above) 110; S Zifcak, ‘The Responsibility to Protect’ in MD Evans (ed.), 
International Law (3rd edn, OUP, 2010) 521-524; A Zimmermann, ‘The Obligation to Prevent Genocide: 

Towards a General Responsibility to Protect?’ in U Fastenrath, R Geiger, D-E Khan, A Paulus, S von 
Schorlemer, and C Vedder (eds), From Bilateralism to Community Interest: Essays in Honour of Bruno 
Simma (OUP, 2011) 633. 
30

 Military and Paramilitary Activities in und against Nicaragua (Nicaragua v. United States of America). 
Merits, Judgment. I.C.J. Reports 1986, p. 14, 99-100, para 188. 
31

 eg n 9 above. 
32

 (1946) 40 AJIL Supp 46. 
33

 In that respect, there may be a parallel with the Kantian universal legislator: I Kant, Groundwork for 
the Metaphysics of Morals (TK Abbott (trans.), L Denis (rev. and ed.), Broadview Editions, 2005) 437: 
‘Act always on such a maxim as you can at the same time will to be a universal law’. 
34

 J Crawford and T Viles, ‘International Law on a Given Day’, in J Crawford, International Law as an 
Open System (Cameron May, 2002) 92. cf the Declaration of Judge Simma in Kosovo Advisory Opinion 

(n 8 above) para 9: ‘[T]he Court could have explored whether international law can be deliberately 
neutral or silent on a certain issue, and whether it allows for the concept of toleration, something which 
breaks from the binary understanding of permission/prohibition and which allows for a range of non-
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Proclamation? The Answer depends on what precisely the concept of R2P 

encompasses. One of the more vexed aspects as regards the normative content of 

R2P is whether an intervention or other enforcement action could be undertaken 

without the authorisation of the UN Security Council. It appears to be quite generally 

accepted that the admissibility of unilateral intervention is ruled out. 35 However, 

States’ positions on R2P appear to indicate that the UN Security Council is 

empowered but not obliged to authorise an intervention which thus becomes an 

internationally lawful act. The increased practice of peacekeeping and enforcement 

action to protect the civilian population authorised by the UN Security Council 

appears to indicate that R2P may be regarded as merely expressing ‘the ordinary 

law of the UN Charter’, aiming at nothing more than a flexible interpretation through 

which the Security Council can characterize grave human rights violations as a 

threat to the peace, as it did in UNSCR 1674, 36 and order enforcement action on 

that basis. In that respect, R2P can be regarded as a codification of a practice 

progressively developed since the early nineties. 37 Should it become standard 

practice for the Security Council to interpret the threshold requirement of a threat to 

the peace as existent in situations of humanitarian crisis, even when confined to one 

Single State, a new customary rule as embodied in Security Council practice may 

eventually crystallize. 38 At any rate, international law cannot be made by way of 

instant custom. As Crawford and Viles put it: ‘Like good coffee, international law has 

to be brewed’. 39  

 

Therefore, if restricted to the possibility for the Security Council to qualify gross 

violations of human rights as a threat to the peace and to authorize enforcement 

action on the basis of Chapter VII of the UN Charter, R2P arguably has a clearer and 

more secure pedigree than the Continental Shelf Proclamation. Indeed, a good 

argument could be made that R2P understood in that sense is a codification of state 

practice. The World Summit Outcome could therefore be said to be declaratory in 

identifying the coming into existence of a norm of customary international law that 

had been evolving over the past decades. If R2P is, however, understood more 

broadly as potentially allowing intervention without prior authorization by the Security 

Council, its status is rather more precarious. Contrary to the Continental Shelf 

Proclamation, many States have clearly objected to such a doctrine, and continue to 

do so, as the failure to adopt a resolution condemning Syria for gross human rights 

violations demonstrates.  

 

                                                                                                                                           
prohibited options. That an act might be “tolerated” would not necessarily mean that it is “legal”, but 
rather that it is “not illegal”’. 
35

 See nevertheless as regards the legality of NATO’s intervention in Kosovo eg A Cassese, ‘Ex iniuria 
ius oritur: are we moving towards international legitimation of forcible humanitarian countermeasures in 
the world community?’ (1999) 10 Eur J of Int'l L 23; M Koskenniemi, ‘“The Lady Doth Protest Too 
Much”: Kosovo, and the Turn to Ethics in International Law’ (2002) 65 MLR 162; C Gray, ‘The Use of 
Force and the International Legal Order’ in MD Evans (ed.), International Law (3rd edn, OUP, 2010) 
621-622. See also JI Levitt, ‘The Responsibility To Protect: A Beaver Without a Dam?’ (2003) 25 
Michigan J of Int’l L 173, arguing that jus ad bellum in Africa as derived from state practice and treaty 

law developments illustrates that it is possible to find consensus around a set of proposals for military 
intervention not authorized by the UN Security Council.  
36

 n 4 above, para 26. Higgins regards this characterization as a ‘legal fiction’: R Higgins, Problems and 
Processes: International Law and How We Use It (OUP, 1994) 255. 
37

 cf O Corten, The Law Against War (Hart Publishing, 2010) 526. 
38

 Zifcak (n 29 above) 524. 
39

 Crawford and Viles (n 34 above) 93. 
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Indeed, the recent humanitarian crisis in Libya has underscored the importance for 

those invoking R2P as a justification for intervention to remain within the confines of 

the Security Council mandate, as a failure to do so may jeopardize future operations 

under the R2P aegis. On 4 October 2011, Russia and China, in a rare double veto, 

blocked the adoption of a UNSCR that would have condemned ‘grave and 

systematic human rights violations’ in Syria, and would have warned of options for 

action to be considered against the Government of President Bashar al-Assad if the 

unfolding situation warranted, including possibly sanctions. The draft resolution itself 

was apparently not exactly an example of audacity, merely demanding that the 

violence in Syria stop. But even that met with opposition, in part because of the fate 

of the Libya resolutions. In particular, Vitaly Churkin, the representative of the 

Russian Federation, was alarmed that compliance with UNSCRs in Libya had been 

considered a model for future NATO actions. The demand for a ceasefire had turned 

into a civil war, the humanitarian, social and military consequences of which had 

spilled beyond Libya. The arms embargo had turned into a naval blockade on west 

Libya. Such models, Mr. Churkin said, should be excluded from global practice. 40 In 

other words, the Russians and the Chinese said they felt, as The New York Times 

put it, ‘bamboozled’ after a resolution they thought was meant to protect Libyan 

civilians became what they condemned as a license to wage war on the government 

of Colonel Muammar el-Qaddafi. 41 Néstor Osorio, representative of Colombia, 

explicitly invoked R2P, emphasizing that the ‘primary responsibility of the 

Government was to protect its population’, and that ‘the Syrian authorities had not 

done so’. 42 The double veto provoked rather emotional reactions, in particular from 

the US delegation. As Bashar Ja’afari, Syria’s UN ambassador, spoke, accusing the 

US of complicity in an Israeli genocide against the Palestinians, US diplomats led by 

US representative Susan Rice walked out of the council chamber. 43  

 

The EU too has to tread carefully in that regard, as Germany’s abstention on 

UNSCR 1973 indicates that the support for R2P among EU Member States may not 

be as unanimous as hoped for. 44 That abstention also casts doubt on possible 

arguments to the effect that the Union’s rather frequent references to the concept of 

R2P may be taken into account as state practice or as evidence for opinio juris in the 

quest for a customary international law status of R2P. 45 

 

                                                 
40

 ‘Security Council Fails to Adopt Draft Resolution Condemning Syria’s Crackdown on Anti-
Government Protestors, Owing to Veto by Russian Federation, China’, Security Council, 6627th 
Meeting (Night), SC/10403. 
41

 N MacFarquhar, ‘With Rare Double U.N. Veto on Syria, Russia and China Try to Shield Friend’ The 
New York Times (5 October 2011). 
42

 SC/10403 (n 40 above). 
43

 ‘Russia and China veto UN resolution against Syrian regime’ The Guardian (5 October 2011). 
44

 J Wouters, P De Man, M Vincent, The Responsibility to Protect and Regional Organisations: Where 
Does the EU Stand? (Leuven Centre for Global Governance Studies, Policy Brief No. 18, 2011) 13 and 
24-25. Note, however, that Germany voted in favour of the draft resolution condemning the violence in 
Syria. Peter Wittig, the German representative, said that ‘Germany would have wished for a stronger 
resolution at a much earlier stage’ and that it was ‘deeply disappointed that Council members had been 
unable to agree and that veto power had been used’: SC/10403 (n 40 above). 
45

 cf, however, F Hoffmeister, ‘The Contribution of EU Practice to International Law’ in M Cremona (ed.), 
Developments in EU External Relations Law (OUP, 2008) 97-98, arguing that various declarations on 
the NATO intervention in Kosovo may contribute to the opinio juris that a humanitarian intervention is 
lawful under international law under strictly limited circumstances.  



 10  

That said, UNSCR 1973 46 on Libya was in itself not ground-breaking and in fact 

consistent with a post-Cold War practice dating back at least to the adoption of 

UNSCR 794 47 in December 1992 and UNSCR 819 48 in April 1993, both of which 

authorize the use of ‘all necessary means’ to establish secure conditions for 

humanitarian relief and create safe havens in situations of internal conflict. Putting 

matters slightly more bluntly, perhaps the normative content of R2P amounts to no 

more than empowering the UN Security Council to authorize things that it had been 

authorizing for more than a decade. 49 

 

Be that as it may, it is important to emphasize that the obligations stemming from 

R2P pertain at least as much to preventing mass atrocities and post-conflict 

rebuilding than they do to military intervention. 50 Indeed, even though the academic 

debate has mostly focused on the possibility of intervention entailed by the 

responsibility to react, most of the official documents pertaining to R2P have focused 

on the preventative aspect of the principle. 51 The ICISS report itself lists prevention 

as the first priority under the core principles of R2P: ‘Prevention is the single most 

important dimension of the responsibility to protect: prevention options should always 

be exhausted before intervention is contemplated, and more commitment and 

resources must be devoted to it’. 52 Prevention is also encapsulated in the basic 

obligations of the parties to the Genocide Convention 53 as outlined in Article I: ‘The 

Contracting Parties confirm that genocide, whether committed in time of peace or in 

time of war, is a crime under international law which they undertake to prevent and to 

punish’. 54 The ICJ has stressed the importance of prevention in its judgment in the 

Bosnian Genocide Case. 55 As the ICJ held in Barcelona Traction, the duty to outlaw 

genocide belongs to the ‘obligations of a State towards the international community 

as a whole’, which are ‘the concern of all States. In view of the importance of the 

                                                 
46

 UN Doc. S/RES/1973 (2011). 
47

 UN Doc. S/RES/794 (1992) on Somalia. 
48

 UN Doc. S/RES/819 (1993) on Bosnia and Herzegovina. 
49

 S Chesterman, ‘“Leading from Behind”: The Responsibility to Protect, the Obama Doctrine, and 
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discrimination by other actors’. Note that the ICJ had already held in Reservations to the Convention on 
Genocide, Advisory Opinion: I.C.J. Reports, p. 15, 23, that ‘the principles underlying the Convention are 
principles which are recognized by civilized nations as binding on States, even without any conventional 
obligation’. 
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rights involved, all States can be held to have a legal interest in their protection; they 

are obligations erga omnes’. 56 

 

R2P must therefore not be reduced to the potential for coercive measures. For 

example, while the jury is still out on whether the international community has the 

right to enter a state’s sovereign territory when it is failing to protect its own citizens, 

that duty is quite clear and unequivocal when those people have crossed an 

international border. Indeed, the 1951 Geneva Convention on the Status of 

Refugees lays down the responsibility for states party to the convention to protect 

those fleeing persecution through the obligation of non-refoulement. 57 In his report of 

21 September 2011 to the General Assembly, Secretary-General Ban Ki-moon 

pleaded strongly in favour of more efforts for prevention and noted the relevance of 

R2P in that regard. To prevent violations of human rights, the Secretary-General 

argued, the UN must work for the rule of law and stand against impunity, noting also 

that ‘development is the best prevention’. 58 The UN is increasingly cooperating with 

regional organizations to that end. 59 It is to the role of regional arrangements in the 

implementation of R2P that this paper now turns. 

 

 

3. THE RESPONSIBILITY TO PROTECT AND REGIONAL ARRANGEMENTS 

 

Despite having been drafted at a time when they were largely things of the future, 

the UN Charter contains a surprising amount of language on regional 

arrangements. 60 Chapter VIII of the UN Charter addresses the role of regional 

arrangements in the maintenance of international Peace and Security. It comprises a 

system described by Secretary-General Ban Ki-moon as ‘a dual bottom-up top-down 

relationship’. 61 UN Members entering into arrangements or constituting agencies for 

dealing with matters relating to the maintenance of international peace and security 

appropriate for regional action 62 are to make every effort to achieve pacific 

settlement of local disputes through such arrangements or agencies before referring 

them to the Security Council. The latter is to encourage the development of pacific 

settlement of local disputes through such regional arrangements or agencies, 63 and 

to use regional arrangements or agencies where appropriate for enforcement action 

under its authority. However, Article 53(1) explicitly adds that no enforcement action 

is to be taken under regional arrangements or by regional agencies without its 

authorization. The Security Council is to be kept fully informed at all times of 

activities undertaken or in contemplation under regional arrangements or by regional 

                                                 
56
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 Art 52(1) UN Charter. 
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 Art 52(2) UN Charter.  
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agencies for the maintenance of international peace and security. 64 These 

provisions are not always strictly observed in practice, but according to the 

Secretary-General, they ‘underline the value of ongoing working relationships among 

global, regional and subregional organizations for prevention and protection 

purposes’. 65 Furthermore, Article 33(1) UN Charter in Chapter VI on pacific 

settlements of disputes provides that the parties to ‘any dispute, the continuance of 

which is likely to endanger the maintenance of international peace and security, 

shall, first of all, seek a solution by […] resort to regional agencies or arrangements 

[…]’. In addition, Article 47(4) UN Charter in Chapter VII on action with respect to 

threats to the peace, breaches of the peace, and acts of aggression, provides that 

the ‘Military Staff Committee, with the authorization of the Security Council and after 

consultation with appropriate regional agencies, may establish regional sub-

committees’. 66 The UN has already collaborated with various regional organisations 

in a number of missions aimed at preventing conflict, but equally missions aimed at 

terminating conflict or restoring societies in the aftermath of conflict. Examples 

include the EU’s military operations in support of the UN operation in the Democratic 

Republic of the Congo in 2003 and 2006. 67 The increased reliance on regional 

organisations in the framework of Chapter VIII UN Charter since the end of the Cold 

War is indicative of a broader trend recognizing the importance of regional 

cooperation in the context of conflict prevention and now also pervades the 

discourse on R2P. 68  

 

Both the Outcome Document and the ICISS report also agree that regional 

organisations should take part in the implementation of R2P. However, they disagree 

about the extent to which these organisations should be able to do so autonomously. 

For the Outcome Document, the primacy of the UN is clear: the responsibility to 

protect through the use of diplomatic, humanitarian and other peaceful means in 

accordance with Chapters VII and VIII of the UN Charter accrues to the ‘international 

community through the United Nations’. 69 Any use of force should therefore be 

authorised by the UN Security Council, which is to be kept informed about actions 

taken by regional arrangements and agencies for the purpose of upholding 

international peace and security. 70 In contrast, the ICISS report contemplates the 

possibility of ex post authorisation by the UN Security Council of actions taken by 

regional organisations without ex ante authorisation, particularly when the Security 

Council fails to respond adequately and timely to atrocities. 71 Alternatively, the ICISS 

report 72 suggests that the UN General Assembly might be given a more prominent 

role in the authorisation of the use of force through the Uniting for Peace 

resolution, 73 which presupposes a duty on behalf of the Security Council to act. 74 

 

                                                 
64
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65
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66
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67
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68
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69
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70
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71

 Haugevik (n 50 above) 350. 
72

 At paras 6.29-6.30. 
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 n 8 above.  
74
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Following an expression of interest by many UN Member States in having a dialogue 

within the framework of the General Assembly on the role of regional and 

subregional dimensions of R2P, the Secretary-General prepared a report on the 

matter in June 2011, in which he describes fostering ‘more effective global-regional 

collaboration’ as a ‘key plank’ of his strategy for ‘fulfilling the promise embodied in 

the responsibility to protect’. 75 That strategy consists of what the Secretary-General, 

as mentioned above, describes as ‘three pillars’: ‘pillar one, on the protection 

responsibilities of the State; pillar two, on international assistance and capacity-

building; and pillar three, on timely and decisive response’. 76  

 

The goal of the first pillar is to have States institutionalize and societies internalize 

the principles of the UN Charter and of international law in a purposeful and 

sustainable manner. ‘The more progress that States make towards the inclusion of 

these principles in their legislation, policies, practices, attitudes and institutions, the 

less recourse there will be to the third pillar (response)’. 77 Regional and subregional 

arrangements can encourage Governments to recognize their obligations under 

relevant international conventions and to identify and address sources of friction 

within their societies before they lead to violence or atrocities. The report lists a 

number of examples ‘of neighbours helping neighbours’, such as the ASEAN 

Intergovernmental Commission on Human Rights. 78 It also mentions the Office of 

the High Commissioner on National Minorities of the Organization for Security and 

Co-operation in Europe (OSCE), ‘one of the oldest and most quietly effective 

instruments for preventing atrocities’, and the European Union. 79 

 

The second pillar involves efforts, either of a structural or of an operational nature, to 

help the State bolster its capacity to prevent or curb mass atrocities. 80 The added 

value of regional and subregional arrangements in terms of strengthening the 

structural-prevention component of the second pillar is mainly twofold: (i) the regional 

and subregional development of norms, standards and institutions that promote 

tolerance, transparency, accountability, and the constructive management of 

diversity; and (ii) in the area of preparedness and planning, which can make a 

difference in reducing the ill effects of both man-made and natural disasters. Given 

the fact that mass atrocities often have consequences for neighbouring countries 

and that they are sometimes committed by non-State actors, which tend to operate 

on a transnational basis, humanitarian and natural resource implications of large-

scale refugee flows, preparedness, planning, and response should be undertaken 

both at the cross-border and the country levels, as well as regional or subregional 
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levels. 81 This approach ties in with the idea that the key to successful peacebuilding 

lies within state building or, in the context of the EU, Member State building. 82 

 

 

The Secretary-General is somewhat less clear on the role of regional arrangements 

as regards the third pillar, which starts from the acknowledgement that there may be 

times when and places where less coercive policy tools are insufficient to protect 

large populations from harm. Hence, no broad strategy for implementing the 

responsibility to protect could be complete without some reference to Chapter VII 

methods. However, the quiet responses undertaken with the tools of investigation, 

fact-finding, good offices, mediation, personal persuasion and conflict resolution laid 

out in Chapters VI and VIII of the Charter remain of crucial importance. The 

Secretary-General emphasizes the need for an early and flexible response tailored 

to the circumstances of each case, rather than any generalized or prescriptive set of 

policy options, and advocates ‘natural synergies’ between the UN and its regional 

and subregional partners when it comes to gathering and exchanging information, 

comparing notes and sharing assessments of situations of common concern. 83 

 

The participation of regional organisations in combating mass atrocities can be of 

great importance in order to allay fears over allegedly interventionist measures 

affecting national interests and can lighten the burden of the UN to safeguard 

international peace and security. Furthermore, States are more inclined to contribute 

troops to interventions directed or under the aegis of regional organisations of which 

they are a member or for which they have a particular affinity than for global 

organisations. 84 Moreover, as Secretary-General Ban Ki-moon points out, while R2P 

is a universal principle, its implementation should respect institutional and cultural 

differences, without diluting the national and international responsibilities flowing 

from it, 85 thereby putting forward an argument often heard in the context of the 

implementation of human rights. 86 In particular, several regional organisations 

strengthened their capacity for preventive action after the Brahimi Report, 87 and they 

could thus play an important role in the implementation of the preventive aspect of 

R2P. 88  

 

Both the 2009 and the 2011 reports of the Secretary-General 89 explicitly mention the 

experience of the EU, which indicates that the UN regards it as a regional 

organisation with specific relevance for the implementation of R2P. 90 The next 
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section explores the role of the EU in that regard, without in any way aiming to be 

exhaustive. 

 

 

4. THE ROLE OF THE EUROPEAN UNION 

 

Former Australian Foreign Minister Gareth Evans, co-chair of the ICISS and one of 

the fathers of R2P, has remarked that the EU has the greatest potential fully to 

operationalize R2P, both because of its standing as a ‘normative power’ and as 

primary model for conflict prevention across its own territory, and because the Union 

already has a large set of practical instruments and policies in the realm of 

prevention and rebuilding. 91 The EU has the organisational capacity for early 

warning and prevention, which is currently further developed through the common 

security and defence policy (CSDP). 92 Since 2004, the EU has also been developing 

so-called ‘rapid reaction battle groups’, 93 modelled on the Union’s first autonomous 

military operation in the Democratic Republic of Congo in 2003, 94 and designed to 

be the an EU operational tool compatible with mandates under Chapter VII UN 

Charter. 95  

 

Furthermore, the concept of R2P has been appearing in a growing number of EU 

documents. For example, in the June 2005 Presidency Conclusions, the European 

Council emphasized ‘the importance which it attributes to the concept of 

responsibility to protect, which must be implemented by the Security Council’ in the 

context of remarks on the preparation for the September 2005 United Nations 

Summit. 96 The 2006 European Consensus on Development emphasises the Union’s 

support for R2P in its Article 37 and stresses its intention to contribute to a 

‘strengthened role for the regional and subregional organisations in the process of 

enhancing international peace and security’. 97 

 

In its December 2008 report on the implementation of the European Security 

Strategy, 98 the Council explicitly confirmed that sovereign governments ‘must take 

responsibility for the consequences of their actions and hold a shared responsibility 

to protect populations from genocide, war crimes, ethnic cleansing and crimes 

against humanity’, and that with respect to ‘core human rights, the EU should 

continue to advance the agreement reached at the UN World Summit in 2005, that 

we hold a shared responsibility to protect populations from genocide, war crimes, 

                                                 
91

 Evans (above n 2) 183-184. cf also Carment and Fischer (n 88 above) 282; and Haugevik (n 50 
above) 355. 
92

 Carment and Fischer (n 88 above) 282. See Arts 42 and 43 TEU. 
93

 See eg Haugevik (n 50 above) 356; S Duke, ‘Peculiarities in the Institutionalisation of CFSP and 
ESDP’ in S Blockmans (ed.), The European Union and Crisis Management. Policy and Legal Aspects 
(TMC Asser Press, 2010) 95-99. 
94

 Council Joint Action 2003/423/CFSP of 5 June 2003 on the European Union military operation in the 
Democratic Republic of Congo [2003] OJ L143/50. 
95

 D Mepham and A Ramsbotham, Safeguarding Civilians: Delivering on the Responsibility to Protect in 
Africa (Institute for Public Policy Research, 2007) 57-58. 
96

 Presidency Conclusions of the Brussels European Council, 16 and 17 June 2005, 10255/1/05, para 
37. 
97

 The European Consensus on Development [2006] C46/01, 7. 
98

 A Secure Europe In A Better World, European Security Strategy, Brussels, 12 December 2003. 



 16  

ethnic cleansing and crimes against humanity’. 99 However, to what extent can the 

EU be said to have already operationalized R2P? While a number of examples could 

arguably be regarded as an operational implementation of R2P by the EU, 100 this 

paper considers the example mentioned by Herman Van Rompuy in his first address 

to the UN General Assembly: Libya. 101  

 

In UNSCR 1970, the Security Council had recalled ‘the Libyan authorities’ 

responsibility to protect its population’, and taken various measures under Chapter 

VII, including a referral of the situation to the ICC, an arms embargo, a travel ban, 

and an asset freeze. 102 In UNSCR 1973, the Security Council reiterated ‘the 

responsibility of the Libyan authorities to protect the Libyan population’ and 

reaffirmed ‘that parties to armed conflicts bear the primary responsibility to take all 

feasible steps to ensure the protection of civilians’. 103 Crucially, the Security Council 

also authorized Member States that had notified the Secretary-General  

 

acting nationally or through regional organizations or arrangements, 

and acting in cooperation with the Secretary-General, to take all 

necessary measures … to protect civilians and civilian populated 

areas under threat of attack in the Libyan Arab Jamahiriya, including 

Benghazi, while excluding a foreign occupation force of any form on 

any part of Libyan territory[.] 104 

 

Likewise, the Security Council authorized Member States that had notified the 

Secretary-General and the Secretary-General of the League of Arab States, ‘acting 

nationally or through regional organizations or arrangements, to take all necessary 

measures to enforce compliance with the ban on flights’. 105  

 

At its spring meeting held on 24 and 25 March 2011, the European Council 

discussed the situation in Libya. Recalling its March 11 Declaration on the 

developments in Libya and the Southern neighbourhood region, the European 
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Council expressed its satisfaction with the adoption of UNSCR 1973 106 on the 

situation in Libya, and underlined its determination to contribute to its 

implementation. It also welcomed the Paris Summit of 19 March 107 as a decisive 

contribution to its implementation. While that may be so, there is not even a hint of 

acknowledgement of the irony of an EU institution hailing a decision seemingly taken 

with the intention of avoiding the direct involvement of the EU. Meanwhile, apart from 

various statements by the President of the European Council and the High 

Representative of the Union for Foreign Affairs and Security Policy, the Union 

remained startlingly absent from international action as regards Libya. However, on 1 

April 2011, the Union finally managed to adopt Council Decision 2011/210/CFSP on 

a European Union military operation in support of humanitarian assistance 

operations in response to the crisis situation in Libya (EUFOR Libya). 108 While the 

decision did not explicitly refer to R2P, it does refer to UNSCR 1973 (2011), in which 

the Security Council recalled UNSCR 1970 (2011). It also expressed its 

determination to ensure the protection of civilians and civilian populated areas and 

the rapid and unimpeded passage of humanitarian assistance and the safety of 

humanitarian personnel. 109 The EU mission aimed to support humanitarian 

assistance in the region. EUFOR Libya was to be conducted at the request of the 

United Nations Office for the Coordination of Humanitarian Affairs (OCHA) with a 

view to underpinning the mandates of UNSCRs 1970 and 1973. 110  In support 

thereof, EUFOR Libya was to ‘contribute to the safe movement and evacuation of 

displaced persons’, and ‘support, with specific capabilities, the humanitarian 

agencies in their activities’. 111 The UN Security Council in the meantime adopted 

UNSCR 2009 of 16 September 2011, whereby it reaffirmed that the UN ‘should lead 

the effort of the international community in supporting the Libyan-led transition and 

rebuilding process aimed at establishing a democratic, independent and united 

Libya’, but also welcomed ‘the efforts of the African Union, Arab League, European 

Union and the Organization of the Islamic Cooperation’. 112 However, a request by 

UN OCHA was not forthcoming and, as the situation on the ground in Libya evolved, 

the planned EU mission was overtaken by events. Rather anticlimactically, EUFOR 

Libya was therefore never launched and Council Decision 2011/210/CFSP was 

quietly repealed in November 2011. 113 Perhaps unsurprisingly, the third pillar of the 

Secretary-General’s strategy to implement R2P has not proven to be the EU’s forte. 

However, one should be careful not to rush to the conclusion that the EU’s role in the 

implementation of R2P is marginal verging on the non-existent. Indeed, with respect 
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to Libya, the Union has pursued the tried and tested route of imposing restrictive 

measures on the Libyan regime. 114  

 

More generally, the Union has developed a number of policies that support different 

pillars of R2P, including contributing to the objective of the widest possible 

participation in the Rome Statute on the ICC, 115 promoting compliance with 

international humanitarian law, 116 the protection of civilians in CSDP missions and 

operations, 117 and institution-building under the Instrument for Stability. 118 

 

In his 2011 report on the role of regional organisations in the implementation of R2P, 

the Secretary-General mentions the EU a number of times, twice explicitly referring 

to its enlargement process and the applicable conditions. The European Union helps 

to discourage ‘conditions that could serve as a breeding ground for atrocities’. It does 

so partly ‘through its rigorous standards for membership accession’. For example, 

some observers ‘have suggested that the arrest of former Bosnian Serb General 

Ratko Mladić in May 2011 is evidence that such policies can aid the cause of 

accountability for atrocities under certain circumstances’. 119 Of course, the transfer 

of suspects such as Mladić 120 and Hadžić 121 is only part of the issue, and the 

European Union would be well-advised to focus more on the willingness and 

preparedness of domestic institutions to promote tolerance and reconciliation. 122 

 

Further in the report, the Secretary-General adds that the requirements for entry into 

the European Union may also be helpful in encouraging countries to meet human 

rights standards. ‘Such efforts at collective peer pressure may not always constitute 

timely and decisive action, but they have symbolic and political value’. 123 He thus 

appears to regard EU enlargement as its greatest contribution to R2P. That may be 

quite an accurate observation. The EU too was set up as a means for tackling a 

situation of states that did not manage to guarantee the safety of their population, 

which implied a loss of legitimacy that resulted in a loss of sovereignty. It is perhaps 

the most successful example of conflict prevention and of the rebuilding of broken 
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states after a conflict. 124 Put differently, the EU is a ‘peacebuilding process an 

sich’. 125 

 

The fact that the EU is often considered to be the regional organisation most likely to 

be of crucial importance in the implementation of R2P should therefore not come as 

a surprise. Performing its role in the implementation of R2P properly would, however, 

seem to require a rethinking of the disunited structure of EU foreign policy, making 

as it does a distinction between political and socioeconomic foreign policy. R2P, as 

we have seen, is not merely about the possibility of intervention if things go 

irredeemably wrong. It is also and perhaps more importantly about conflict 

prevention and rebuilding. An integrated and effective implementation of R2P 

therefore requires the EU to be able to offer an integrated foreign policy based on 

aspects of development cooperation and other forms of peaceful cooperation on the 

one hand and elements of the CFSP on the other. As argued elsewhere, such a 

unified policy was probably made significantly more difficult by the Court’s judgment 

in the Small Arms and Light Weapons case, 126 and it remains unclear whether 

Lisbon has changed much to that situation. 127  

 

Both R2P and the EU as such are often regarded as challenges to the Westphalian 

conception of sovereignty. Conversely, by (at least partially) failing to implement the 

third pillar of the responsibility to protect at the EU level, the continuing sovereignty 

in defence matters of the Member States has been forcefully reaffirmed. At any rate, 

the ICJ has made it quite clear that the whole of international law still rests on ‘the 

fundamental principle of State sovereignty’. 128 Furthermore, the EU’s failures in the 

implementation of the responsibility to protect in that regard are no more than an 

illustration of its continuing difficulties in integrating high politics foreign policy within 

its constitutional framework and the tendency of the Member States to set up ad hoc 

forms of cooperation (such as through the Paris Summit called by President 

Sarkozy) 129 outside the Union in defence matters. It is only through coming to terms 

with that insight that the EU may start to take up its role as a natural ally of the UN in 

operationalizing R2P.  

 

If the Union is serious about R2P and about its unique position as a privileged 

partner of the UN in implementing it, it will need to think long and hard about the 

fundamental structure of its foreign policy. The jury is still out on whether the 

European External Action Service (‘EEAS’) constitutes a significant step forward in 

that respect. The EEAS was established to assist the High Representative of the 

Union for Foreign Affairs and Security Policy in fulfilling her mandate. 130 That entails 

at least the gathering of information and the formulation of policy options, providing 
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expert advice and assistance to the institutions, and contributing to the coordination 

of standpoints at EU and Member State level. It would appear that the EEAS 

provides a rather decent basis to start from in building a more unified EU foreign 

policy, but it is important to note that much will depend on the legal and practical 

implementation of its workings and policies and hence on the commitment and 

common vision of the individuals involved. 131 Specifically with respect to R2P, the 

EEAS has indicated that it is firmly committed to ensuring that it becomes an 

accepted international norm. 132 The UN Secretary-General, meanwhile, appears to 

be hopeful. In his report on the role of regional arrangements, he specifically 

mentions that the ‘civilian capacities to help inform regional and subregional policies 

with regard to emerging crises’, such as through the EEAS, ‘could make a more 

significant contribution to the prevention of atrocities, especially in the near term’. 133  

 

 

5. CONCLUDING OBSERVATIONS ON THE CONCEPT OF THE RESPONSIBILITY TO 

PROTECT AND ON THE ROLE OF THE EU 

 

The lack of agreement on what precisely R2P entails by way of international 

obligations and international responsibility is evidently a major obstacle in the way of 

operationalization of the principle. 134 It is hard to implement a norm the normative 

status of which itself is contested and the contours of which appear to be made up 

entirely of what HLA Hart described as the ‘penumbra’ of a norm. 135 Put differently, it 

is safe to say that R2P has not yet ‘crystallized into a norm of international law’. 136 

Indeed, Corten has argued that when one scrutinizes the context in which R2P 

emerged, its contents and the way it was received by States, one can only conclude 

that the basic prohibition on the use of force has been strengthened and not 

relaxed. 137 As mentioned above, its inherent vagueness allows for significantly 

diverging interpretations, such as the duty to prevent nations run by rulers without 

internal checks on their power from acquiring or using weapons of mass destruction, 

as suggested by Feinstein and Slaughter. 138 As Alvarez put it: ‘It means too many 

things to too many different people’. 139  

                                                 
131

 B Van Vooren, ‘A Legal-Institutional Perspective on the European External Action Service’ (2011) 48 
CML Rev 490 and 501-502, professing to be ‘cautiously optimistic’ on the role of the EEAS. See also 
Report by the High Representative to the European Parliament, the Council and the Commission, 22 
December 2011 (available at http://www.eeas.europa.eu/images/top_stories/2011_eeas_report_ 
cor.pdf), para 33, noting that the ‘political and economic context for the launch of the EEAS has been 
particularly challenging’. See, however, the withering criticism in Vogel (n 113 above). 
132

 International Justice, Peace and Crisis Management – Experiences and Reflections from Africa, 
Middle East and EU 50 years after Dag Hammarskjöld, speech by Kristin de Peyron, Head of Division, 
Multilateral Relations, European External Action Service, High-level Seminar organised by the Swedish 
Embassy to the Netherlands, The Hague, 9 November 2011. 
133

 UN Doc. A/65/877-S/2011/393 (n 59 above) para 29. 
134

 Cuyckens and De Man (n 51 above) 113. 
135

 See eg HLA Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71 Harvard L Rev 607: 
‘There must be a core of settled meaning, but there will be, as well, a penumbra of debatable cases in 
which words are neither obviously applicable nor obviously ruled out’. 
136

 Zifcak (n 29 above) 505; Zimmermann (n 29 above) 645. 
137

 Corten (n 37 above) 511. 
138

 L Feinstein and AM Slaughter, ‘A duty to prevent’ (2004) 83 Foreign Affairs 136-150. cf G Evans, 
‘From Humanitarian Intervention to the Responsibility to Protect’ (2007) 24 Wisconsin Int’l LJ, arguing 
that there was much to admire in Slaughter and Feinstein’s suggestion, but there was equally much to 
be alarmed about in their argument that ultimately military force could be used preventively without prior 
authorization by the Security Council. 
139

 JE Alvarez, ‘The Schizophrenias of R2P’ in P Alston and E MacDonald (eds), Human Rights, 
Intervention, and the Use of Force (OUP, 2008) 277. 

http://www.eeas.europa.eu/images/top_stories/2011_eeas_report_%20cor.pdf
http://www.eeas.europa.eu/images/top_stories/2011_eeas_report_%20cor.pdf


 21  

 

Many have therefore argued that the significance of R2P has always been more 

political and rhetorical than legal. Noam Chomsky compares the potential value of 

R2P as a tool to that of the Universal Declaration of Human Rights (UDHR). While 

states do not adhere to the UDHR as such, it nevertheless serves as an ideal ‘that 

activists can appeal to in educational and organizing efforts’. Chomsky suspects that 

the major contribution of R2P may turn out to be rather similar and could be 

significant if sufficient commitment can be secured. 140 Put differently, the legal 

significance of R2P is conceptual and consists of the pulling together of pre-existing 

norms of international law and placing them in a novel framework. 141 Perhaps R2P’s 

true significance, as with Article 99 UN Charter, 142 lies not in creating new rights or 

positive obligations, but in making it harder to act wrongly or to do nothing at all. 143 

Akin to Article 99 UN Charter, R2P does not impose a duty or obligation on the 

Secretary-General, but provides a discretionary mandate to undertake executive 

action. Those wishing to justify lawfulness of authority on the basis of R2P must 

defend the utility and necessity of their actions in concrete situations. 144 The R2P 

question of how subjects might be guaranteed security and protection thus has the 

potential to offer a sharper and more practical and pragmatic focus for analysis than 

the much more idealistic question of how we can bring about a global civil society to 

ensure that universal human rights are guaranteed for all humanity. 145  

 

R2P pertains to a state’s failure to perform its most basic function, ie the protection 

of the physical and emotional integrity of its citizens. It is only when it 

comprehensively fails to perform this function that it loses its legitimacy. R2P thus 

places a renewed emphasis on de facto grounds for authority and on the capacity to 

protect, thereby conforming more to the traditional importance international law 

attaches to effective control over territory as a condition for statehood, 146 rather than 

to the UN based rules on non-intervention, self-determination and sovereign equality. 

That is to say, R2P requires a state to have sufficient control over its territory to 

protect citizens against the illegitimate use of violence, including by its own agents. 

In doing so, the concept of R2P arguably represents one of the most significant 

normative shifts in international relations since the creation of the UN in 1945. 147 

Orford argues that R2P can best be understood as offering a normative grounding to 

the practices of international executive action that were initiated under the impulse of 

then UN Secretary-General Dag Hammarskjöld 148 in the era of decolonisation, and 

that have been expanding ever since. In offering a normative account of international 
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authority, R2P in many ways resembles the arguments made in early modern 

Europe to rationalize the practices of rule now associated with the state. 149 

However, R2P provides for the international community to have the duty to take 

some of the responsibility to perform the basic tasks that the state in question is 

failing to perform. What is potentially new about R2P is therefore not that sovereignty 

implies responsibility and that, as a consequence, legitimacy can be lost if the state 

neglects its responsibility, but that the international community consequently has the 

responsibility (or the right) to step into the breach. If the state is not an effective 

sovereign, there is no justification for it to be able to rely on its sovereignty against 

external intervention. 150 R2P therefore ties in with recent insights that grant state 

building a primordial role in peacebuilding. As Paris has argued, possibly the most 

difficult challenge faced by peacebuilders is the fact that they have to cope with the 

failure or indeed the absence of a functioning state apparatus. 151 If a failed state is 

what R2P is there to remedy, surely the most obvious remedy would seem to consist 

of state building.  

 

As argued above, the EU and its accession policy forms perhaps the most 

successful example of peacebuilding through statebuilding. The EU’s most valuable 

contribution to R2P could therefore be precisely that: consolidating reconciliation 

within Europe through its accession process, and at the same time sharing its 

experiences in post-conflict rebuilding with other regions in the world through its 

neighbourhood policy, 152 its development cooperation, 153 its economic, financial and 

technical cooperation with third countries, 154 and its humanitarian aid policy. 155 

However, the international community, including the EU and the UN, must not 

assume that their combined power and capabilities suffices to substitute themselves 

for the failing state. Indeed, the willingness of Western states to do that has been 

rather underwhelming, resulting in inevitable disillusionment. However, as 

Blockmans argues, European integration and EU enlargement forms a notable 

exception and constitutes one of the few unambiguously positive achievements of 

the post-Cold War era. In little over a decade, the prospect of accession to the EU 

has provided the impetus needed to transform the post-Communist states of Central 

and Eastern Europe into functioning democracies. Nonetheless, he highlights two 

problematic aspects of the EU pre-accession process. On the one hand, the 

reinforcement of executives almost inevitably engendered by the pre-accession 

process in turn has the predictable effect of weakening legislatures. On the other 

hand, the pre-accession process is, true to the original paradigm of European 

integration, 156 largely a technical process of building or rebuilding regulatory 

capacities of the state to accompany a functioning market. Moreover, the EU must 

not assume that its remedies can be applied universally without any need for 

adaptation to the specific socioeconomic circumstances of the state or region to 
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which they are to be applied, so as not to run the danger of actually upsetting 

potential economic recovery or growth. 157 

 

Moreover, the R2P concept does not appear to take account of the democratic or 

otherwise grounding of the authority that performs the duty to protect. The 2009 

Secretary-General’s report on implementing R2P does not help in that regard, 

addressing as it does mostly ways and means to systematize, integrate and expand 

international executive authority. If authoritarian tendencies are to be avoided, the 

institutionalization of R2P must involve not just the legitimization of new forms of 

authority, but also of delineating the precise limits to those authorities. 158 As Paris 

reminds us, successful state building requires the balancing of building a functioning 

government capable of upholding the law and protecting its citizens on the one hand, 

and limiting governmental power in order to preserve individual liberty. 159 That is an 

issue integral to the rule of law, 160 which both the EU and the international 

community urgently need to examine closely in order not to undo the positive effects 

of the development of R2P and of its institutional operationalization by regional and 

global actors. 

 

Much like the UN, the EU was conceived in the aftermath of World War II, with the 

clear objective never to allow a similar cataclysmic event to happen again. Both 

institutions hoped to be able to build on neutrality and technical expertise, keeping 

divisive politics as far out as possible. Both are currently struggling to come to terms 

with the fact that neutrality and technicality may not be possible after all. For the EU, 

addressing that issue entails moving beyond the Lisbon settlement, and coming to 

terms with the fact that the distinction between high politics and socioeconomic 

foreign policy, though still at the heart of the Union’s constitutional structure, is 

ultimately untenable. 
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