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‘Don’t Find Fault, Find a Remedy’�

ILSE SAMOY, TÂM DANG VU & SANNE JANSEN��

Abstract: Contract law has been the object of harmonization projects on the European
level for decades. The most recent project is what is usually referred to as the ‘Optional
Instrument’, which led to the Proposal of the European Commission for a regulation on
a ‘Common European Sales Law’. This contribution concerns the way remedies were
dealt with in this Proposal and in its preparatory documents. The authors critically assess
whether or not the attempts at European harmonization succeeded in achieving a
coherent and clear system by pointing out the scope of application, the structure, the
available remedies, the integration of modern rules allowing flexibility and the absence
of a clear-cut hierarchy of remedies.

Résumé: Le droit des contrats a fait l’objet de projets d’harmonisation au niveau
européen depuis des décennies. Le projet le plus récent est ce qui est généralement
désigné comme ‘l’Instrument Optionnel’, dont la dernière manifestation est la Proposi-
tion de de Commission Européenne concernant un Règlement relatif à un ‘droit com-
mun européen de la vente’. Cette contribution concerne le traitement des remèdes dans
cette proposition, ainsi que dans ses documents préparatoires. Les auteurs évaluent si
oui ou non cette tentative d’harmonisation européenne a réussi à réaliser un système
cohérent et clair, en examinant le champ d’application, la structure, les recours dis-
ponibles, l’intégration des règles modernes permettant de la flexibilité et l’absence
d’une hiérarchie claire des recours.

Zusammenfassung: Seit Jahrzehnten ist das Vertragsrecht auf europäischer Ebene
Gegenstand von Harmonisierungsprojekten. Das nunmehr jüngste Projekt wird allge-
mein unter dem Begriff des ‘Optionalen Instruments’ diskutiert #. Der vorliegende
Beitrag befasst sich mit der Art und Weise wie Rechtsbehelfe in den das Optionale
Instrument vorbereitenden Dokumenten behandelt wurden. Der Autor setzt sich kritisch
damit auseinander, ob die Versuche einer europäischen Harmonisierung insoweit zu
einem kohärenten und eindeutigen System führten oder nicht. In seinen Ausführungen
bezieht sich der Autor auf den Anwendungsbereich, die Struktur, die zur Verfügung
stehenden Rechtsbehelfe, die Einbeziehung von Flexibilität ermöglichenden modernen
Regeln und das Fehlen einer klar abgrenzbaren Hierarchie der Rechtsbehelfe.

1. Introduction

1.1 General Background

Contract law has been the object of European harmonization projects for decades.1

The most recent project is what is usually referred to as the ‘Optional Instrument’.

� Henry Ford (1863–1947).
�� Institute of the Law of Obligations, KULeuven, UHasselt.
1 For an overview until 2002, see E.H. HONDIUS, ‘The Genesis of the Principles of European

Contract Law and of Modern Dutch Private Law’, in D. Busch et al. (eds), The Principles of
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In April 2010, the European Commission set up an Expert Group2 to study the
feasibility of an instrument for European contract law. In April 2011, this Expert
Group delivered a text of 189 articles, which was published on 3 May 2011 under
the name ‘A European contract law for consumers and businesses: Publication of the

results of the feasibility study carried out by the Expert Group on European contract
law for stakeholders’ and legal practitioners’ feedback’ (hereinafter ‘Feasibility
Study’ (FS)) and provided the guidelines for the Commission to develop an Optional
Instrument. Interested parties were invited to provide feedback, and the Commis-
sion received 106 contributions. The Commission intends to draft its Optional
Instrument in the autumn based on the work of the Expert Group and the input
of the public consultation exercise.3 In the meanwhile, a new draft of the FS, named
‘Contract law, work in progress, version of 19 August 2011’, has been released.
Although the Commission already announced that further improvements will be
made on its website, it will be discussed in this contribution under the name ‘Draft
Optional Instrument’ (DOI). The submission date for the papers had already been
reached when, on 11 October 2011, the European Commission issued a Proposal
for a Regulation on a ‘Common European Sales Law’ (CESL) based on the FS and
the DOI.4

1.2 Inspiration and Origin

The Optional Instrument was meant to be limited to the core contractual law issues
and to grant priority to sale of goods and service contracts.5 The general part,
however, had to be drafted in such terms that it could be applied to other kinds of
contracts in the future, in case of expansion of the scope of the Optional

European Contract Law and Dutch Law, Ars Aequi Libri, The Hague/London/New York 2002,

pp. 13–27. Until 2008, R. SCHULZE, ‘The Academic Draft of the CFR and the EC Contract Law’, in
R. Schulze (ed.), Common Frame of Reference and Existing EC Contract Law Sellier, Munich 2008,
pp. 3–23. Until 2010, P. BRULEZ, ‘From the Academic DCFR to a Political CFR – Conference on

European Contract Law, Trier, 18–19 March’, ERPL 2010, pp. 1041–1048.
2 Commission Decision, 2010/233/EU, 26 Apr. 2010, setting up the Expert Group on a Common

Frame of Reference in the area of European Contract Law, OJ L 105, 27 Apr. 2010, p. 109.
3 See press release: ‘Contract law: Commission considers way forward’, Brussels, 31 Jan. 2011,

MEMO/11/55.
4 Proposal of the European Commission of 11 Oct. 2011 for a regulation of the European Parliament

and the Council on a Common European Sales Law, COM(2011), 635 final, <http://ec.europa.eu/

justice/contract/files/common_sales_law/regulation_sales_law_en.pdf>. Also see Communication
from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions of 11 Oct. 2011 on a common European sales law to

facilitate cross-border transactions in the single market, COM(2011), 636 final. As the authors were
granted a short period of time to adapt their papers, we were able to make some adjustments;
although due to the shortness of the extension of the deadline, we cannot guarantee the complete-

ness of these adaptations.
5 Articles 23 and 25 of the Report of the European Parliament, Committee on Legal Affairs, on policy

options for progress towards a European Contract Law for consumers and businesses, 18 Apr. 2011,
A7-0164/2011.
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Instrument.6 Therefore, the Expert Group was to take the Draft Common Frame of
Reference (DCFR)7 as a starting point, selecting the parts relevant to contract law
and restructuring, revising and supplementing those parts by taking into considera-
tion other research work conducted in this area.8 The Expert Group could build on
several anterior projects aiming to provide uniform model rules at European and
internationals level besides the DCFR: the Principles of European Contract Law
(PECL),9 the Vienna Convention on the International Sales of Goods (CISG),10 the
1994 and 2004 Unidroit Principles for International Commercial Contracts, and the
Principes Contractuels Communs.11 It also had to take into account the European
Union Acquis.12 According to the European Commission, the Proposal for a CESL
‘integrates the toolbox developed by the Expert Group on European contract law
and the ‘‘Sounding Board’’ of stakeholders’ and ‘foresees a comprehensive set of
uniform contract rules covering the whole life-cycle of a contract’.13

1.3 Purpose of the Contribution and Structure

This contribution concerns the way remedies are dealt with in the CESL and its
preparatory documents in comparison to the previous harmonization projects.

6 H. BEALE, ‘The Fundamental Characteristics of the CFR Project’, Conference Paper for the
Colloquium European Contract Law: To an Optional Tool for the Practitioners?, held on 3 Dec.

2010 in Brussels, at 7.
7 STUDY GROUP ON A EUROPEAN CIVIL CODE/RESEARCH GROUP ON EC PRIVATE LAW

(ACQUIS GROUP), Principles, Definitions and Model Rules of European Private Law. DCFR.

Outline Edition, Sellier, Münich 2009.
8 Recitals (7) and (8) and Arts 1 and 2 of the Commission Decision of 26 Apr. 2010 setting up the

Expert Group on a Common Frame of Reference in the area of European Contract Law, OJ L 105,
27 Apr. 2010, at 109; FS, 5.

9 O. LANDO & H. BEALE (eds.), Principles of European Contract Law, Part I and II Combined and

Revised, Kluwer Law International, Nijhoff Dordrecht 2000; O. LANDO a.o. (eds.), Principles of

European Contract Law, Part III, Kluwer Law International, Nijhoff Dordrecht 2003.
10 See Arts 45–52 and 61–65 of the United Nations Convention on Contracts for the International Sale

of Goods (CISG) of 11 Apr. 1980.
11 ASSOCIATION HENRI CAPITANT DES AMIS DE LA CULTURE JURIDIQUE FRANÇAISE –

SOCIÉTÉ DE LÉGISLATION COMPARÉE, European Contract Law, Sellier, Munich 2008. Full
version: ASSOCIATION HENRI CAPITANT DES AMIS DE LA CULTURE JURIDIQUE
FRANÇAISE – SOCIÉTÉ DE LÉGISLATION COMPARÉE, Principes Contractuels Communs: Projet

de cadre commun de référence, Société de Législation Comparée, Paris 2008, and ASSOCIATION

HENRI CAPITANT DES AMIS DE LA CULTURE JURIDIQUE FRANÇAISE – SOCIÉTÉ DE
LÉGISLATION COMPARÉE, Terminologie contractuelle commune, Société de Législation Comparée,
Paris 2008.

12 Recitals (7) and (8) and Arts 1 and 2 of the Commission Decision of 26 Apr. 2010 setting up the
Expert Group on a Common Frame of Reference in the area of European Contract Law, OJ L 105,
27 Apr. 2010, at 109; FS, 5.

13 See Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions of 11 Oct. 2011 on a common
European sales law to facilitate cross-border transactions in the single market, COM(2011) 636 final, 7.
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Where relevant, the influence of the Consumer Sales Directive14 and the most
recent Proposal for a Consumer Rights Directive15 will also be examined. We will
critically assess whether or not this attempt at European harmonization succeeded
in achieving a coherent, clear, user-friendly, and consumer-friendly system, fit to
serve as a ‘comprehensive set of contract law rules’.16 The scope of application, the
structure, the available remedies, the integration of modern rules allowing flexibil-
ity and the absence of a clear-cut hierarchy of remedies will be pointed out.

2. Scope of Application: (Too) Limited

2.1 Limited to (certain) Contracts

Like the PECL,17 the FS, the DOI and the CESL are limited to contracts and do not
include other sources of obligations. This is opposed to the approach in the DCFR,
which covers a broader spectrum, as its rules are intended to be used in relation to
contracts and other juridical acts, contractual and non-contractual rights and obli-
gations and related property matters (Article I.-1:101 DCFR).18 The FS and the
DOI were also intended to be applicable both to business-to-consumer and business-
to-business contracts. This scope has slightly been altered in the Proposal for a
Regulation on a CESL, which, in principle, only covers contracts between traders
and consumers and contracts between traders where at least one of the parties is an
SME.19 It is possible for the Member States to make the CESL available for
contracts between traders, neither of which is an SME.20 The FS, the DOI and the
CESL incorporate the relevant European Union Acquis.21 A part of the FS, the
DOI and the CESL are stated in general terms, seemingly applicable to all types of

14 Directive 1999/44 of 25 May 1999 on certain aspects of the sale of consumer goods and associated
guarantees, OJ L 1999, 171/12.

15 European Parliament legislative resolution of 23 Jun. 2011 on the proposal for a directive of the

European Parliament and of the Council on consumer rights, COM(2008) 614 – C6-0349/2008 –
2008/0196(COD).

16 See Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions of 11 Oct. 2011 on a common

European sales law to facilitate cross-border transactions in the single market, COM(2011) 636
final, 8.

17 As indicated by Art. 1:101(1) PECL, it is ‘intended to be applied as general rules of contract law in

the European Union’. It covers all contractual obligations and is not restricted to a special contract.
Unlike the Unidroit Principles, it is not restricted to commercial contracts.

18 The reasons for this broad coverage are explained in H. SCHULTE-NÖLKE, ‘Contract Law or Law

of Obligations? The Draft Common Frame of Reference as Multifunction Tool’, in R. Schulze (ed.),
Common Frame of Reference and Existing EC Contract Law, Sellier, Munich 2008, pp. 47–63.

19 Article 7 and Recital 21 of the Proposal of the European Commission of 11 Oct. 2011 for a
regulation of the European Parliament and the Council on a CESL, COM(2011) 635 final.

20 Article 13(b) and Recital 21 of the Proposal of the European Commission of 11 Oct. 2011 for
a regulation of the European Parliament and the Council on a CESL, COM(2011) 635 final.

21 FS, p. 6; Art. 3 and Recital 21 of the Proposal of the European Commission of 11 Oct. 2011, for a

regulation of the European Parliament and the Council on a CESL, COM(2011) 635 final.
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contracts. However, Article 5 of the Proposal for a Regulation concerning a CESL
limits the use of the CESL to sales contracts, contracts for the supply of digital
content and related services contracts. In the general part, the terms debtor and
creditor are used. An innovation in the Proposal for a regulation on a CESL is that,
unlike the FS and the DOI, it defines both terms and does so in the same wording as
the DCFR.22 However, it is a loss that the article on definitions is not incorporated
in the CESL itself (as was the case for the FS and the DOI) and was lifted into the
Proposal for a Regulation on a CESL instead, as this decreases the user-friendliness
and the coherence of the instrument. Where remedies are concerned, the FS, the
DOI and the CESL use a different terminology depending on the type of contract:
buyer and seller for sales contracts and contracts for the supply of digital content,
customer and service provider for related service contracts.

3. Structure: No Coherent System on Remedies, Complex Cross-References

and Unnecessary Repetitions

3.1 Structure in the PECL and the DCFR

In the PECL, a general system on remedies can be found in Chapter 8: Non-
Performance and Remedies in General. In the DCFR, this part is located in Book
III, Chapter 3: Remedies for Non-performance. These general remedies are supple-
mented with rules applicable to specific contracts in Book IV. The leges speciales for
remedies regarding specific types of contracts are dealt with in separate sections
(Book IV.A, Chapter 4 for sales contracts and Book IV.C., Chapter 2 for service
contracts), whereby these rules are formulated as addenda and corrigenda. This
system corresponds to the approach of the Code Napoleon of 1804, a structure that
has been followed in all national civil codes and in the Unidroit Principles for
International Commercial Contracts.

Although the overall structure of the remedies in the PECL and in the
general section of the DCFR are quite coherent, it might have been more logical
or, at least, more user-friendly to deal first with the question when there is an
excusable or non-excusable performance and with the remedies afterwards. This is
not entirely the case in the PECL and the DCFR, as the remedies are enumerated
prior to dealing with impediment or terms excluding or restricting remedies, after
which the remedies are dealt with separately. It seems more logical to determine
whether or not there is a fault before applying a cure.

3.2 The Structure in the FS, the DOI and the CESL

These instruments take a different approach. Their general sections do not contain
rules on remedies. The rules on non-performance and remedies are fragmented

22 See Art. 2(w) and 2(x) of the Proposal of the European Commission of 11 Oct. 2011, for a
regulation of the European Parliament and the Council on a CESL, COM(2011) 635 final, and
Annex ‘Definitions’ of the DCFR.
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according to the type of contract (sales contracts or related service contracts23).
Originally, there was also a separate chapter on non-performance in the general
section. However, this structure has been discussed again in the Expert Group after
comments made by the Stakeholder Group on the fragmentary structure,24 and this
separate chapter has not made the final text of the FS. The choice to omit a general
section on remedies may also have been influenced by the (much criticized)25

structure of the Proposal for a Consumer Rights Directive.26,27 The sections that
are treated in a general way by the Consumer Rights Directive Proposal (pre-
contractual information and duties, withdrawal rights and unfair terms) coincide
with the sections that are treated in a general way by the FS, the DOI and the CESL.

The rules on non-performance and remedies are also fragmented according
to the type of obligation, depending on whether the creditor is the buyer, the seller,
the service provider or the customer. Article 106 CESL28 on the remedies of the

buyer grants the same remedies as the PECL and the DCFR. Article 131 CESL29 on
the remedies of the seller reiterates the same remedies, except for the remedy to
reduce the price. Article 131.1.(d) CESL30 also specifies that the seller may claim
interest on the price or damages. The choice to deal with the buyer’s remedies in
the first place and with the seller’s remedies in the second place is also present in
the CISG, where Chapter II, section 3 deals with the remedies for the buyer and
Chapter III, section 3 deals with the remedies for the seller.

23 The expert group set up a separate sub-group for neighbouring services during their eighth meeting:

Expert group on a common frame of reference in European contract law, Brussels, 22 Dec. 2010,
Synthesis of the Eighth Meeting, 20–21 Dec. 2010, at 4.

24 Expert group on a common frame of reference in European contract law, Synthesis of the Eighth

Meeting, at 1: ‘The Key Stakeholder Group criticised this approach rather strongly as the numerous
cross-references made the text complicated and not user-friendly.’ See also Operational conclusions
of the fifth meeting of the Round Table of Key Stakeholders in the Area of European Contract Law

on 20 Dec. 2010: ‘A number of stakeholder experts regretted the complexity of link between this
chapter and the chapter on sales.’

25 See, amongst others, M. HESSELINK & M. LOOS (eds), Het voorstel voor een Europese richtlijn

consumentenrechten, Boom Juridische Uitgevers, The Hague 2009; P. ROTT & E. TERRYN,

‘The Proposal for a Directive on Consumer Rights: No Single Set of Rules’, ZEuP (Zeitschrift für
Europäische Privatrecht) 2009, pp. 456–488; E. TERRYN, ‘The Right of Withdrawal, the Acquis
Principles, the Draft Common Frame of Reference and the Proposal for a Consumer Rights

Directive’, in R. Schulze (ed.), Common Frame of Reference and Existing EC Contract Law, Sellier,
Munich 2009, p. 173; C. TWIGG-FLESNER & D. METCALFE, ‘The Proposed Consumer Right
Directive – Less Haste, More Thought?’, ERCL 2009, p. 377.

26 European Parliament legislative resolution of 23 Jun. 2011 on the proposal for a directive of the
European Parliament and of the Council on consumer rights, COM (2008) 614 – C6-0349/2008 –
2008/0196(COD).

27 See, on this subject, M. STORME, ‘Editorial: Consumer Rights Proposal and Draft CFR’, ERPL

2010, pp. 1–3.
28 Article 108 FS and Art. 107 DOI.
29 Article 133 FS and Art. 132 DOI.
30 Article 133(1)(d) FS and Art. 132.1.(4) DOI.
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The choice against a general section on remedies and for a fragmentary struc-
ture is regrettable and does not improve readability. For instance, to find when
termination is possible, one has to consult Chapters 11, 13 or 15, depending on the
type of contract, but to find the effects of termination, one must consult Chapters 1 and

17. Chapter 1 announces yet fails to provide a definition of termination and lists some
of its effects. Chapter 17 lists more effects. Finally, the scope of the right to terminate is
dealt with in the four chapters on remedies. In addition, the way remedies are dealt
with within each of these subsystems also lacks coherence: some articles are, in part,
literal reiterations of others (e.g., Articles 106.1. and 155.1. CESL are almost identical,
yet Article 106.1. CESL contains cross-references to later sections that are omitted in
Article 155.1. CESL), while, for the other parts, they contain cross-references to
different sections (e.g., Article 155.5. CESL refers to Chapter 11, which ‘applies with
the necessary modifications’). To make matters worse, damages and restitution (after
termination) are dealt with in general sections, which are not located before the leges
speciales but behind them. Another illustration of the complexity of the cross-
references and the unnecessary repetitions is offered by the rules on the right of
withholding performance. Article 106.1.(b) CESL,31 related to sales contracts, men-
tions the remedy of suspension for the buyer if the seller fails to perform and Article 113
CESL32 elaborates on this remedy. Article 133 CESL33 specifies the remedy of suspen-
sion for the seller if the buyer fails to perform his obligations under the sales contract in
exactly the same wording as Article 113 CESL. For the related services contracts,
Article 155.1.(b) CESL34 specifies for the remedies of the customer that the customer
can withhold his own performance if the service provider fails to perform under the
same regime as under Article 113 CESL (see Articles 155.1. and 155.5. CESL35).
Article 157.1.(b) CESL36 states that the service provider has the right to withhold
performance if the customer does not perform his obligations and refers implicitly to
the provisions of Article 133 CESL (see Articles 157.1. and 157.2. CESL37).

In short, the way remedies are dealt with is not systematic or coherent, and
its fragmentary character also prevents it from being user-friendly. It contains
complex cross-references and unnecessary repetitions. This kind of structure makes
the CESL unfit for a role as a ‘toolbox’, at least where remedies are concerned.
In summary, we adhere to STORME’S point of view38 that the structure of the FS
(and consequentially the quasi-identical structure of the DOI and the CESL) is a

31 Article 108(1)(b) FS/Art. 107.1.(2) DOI.
32 Article 114 FS/DOI.
33 Article 135 FS/Art. 134 DOI.
34 Article 159(1)(b) FS/Art. 156.1.(2) DOI.
35 Article 159(1) and (4) FS/Art. 156.1. and 5. DOI.
36 Article 161(1)(b) FS/Art. 158.1.(2) DOI.
37 Article 161(1) and (2)/Art. 158.1. and 2. DOI.
38 M. STORME, ‘Europees contractenrecht stap dichterbij’, Juristenkrant 25 May 2011, p. 16.

The same view was expressed in slightly more moderate terms in M. STORME, ‘Editorial-Fatal
Attraction’, ERPL 2011, pp. 343–344.
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regression in comparison to the previous attempts at harmonization. There is,
however, one improvement: the provisions on excused non-performance are dealt
with before the remedies are enumerated.

4. Available Remedies

4.1 Overview of the Available Remedies

4.1.1 The Remedies

The PECL, the DCFR, the FS, the DOI and the CESL share the following remedies:
enforcing performance,39 withholding performance (in case of reciprocal obliga-
tions),40 termination of the contractual relationship in whole or in part,41 price
reduction,42 and damages.43 In addition, they also grant the debtor a right to cure
in certain situations.44 Remedies that are not incompatible may be cumulated.45

Article 8:101(3) PECL and Article III.-3:102 DCFR also add that ‘in particular, a
creditor is not deprived of the right to damages by resorting to any other remedy’. This
addition seems redundant, and it was not adopted by the FS, the DOI or the CESL.

4.1.2 Remedies in Case of Excused and Unexcused Non-performance

According to Article 8:101 PECL and Article III.-3:101 DCFR, the remedies available in
case of non-performance depend on whether or not the debtor’s non-performance is
excused or is caused by the creditor. In the first case, that is, if the non-performance is not

39 Articles 9:101–9:103 PECL; Arts III.-3:301–3:303 DCFR; Arts 111–113, 134 FS; Arts 111–113, 133
DOI. In the FS and the DOI, the term ‘performance’ is used instead of ‘specific performance’. This is

an improvement, as ‘specific performance’ is a common law term with a specific meaning, i.e., a
discretionary remedy, where a court orders to a person to fulfil his obligations under a contract (see
E.A MARTIN & J. LAW (eds), Oxford Dictionary of Law, Oxford University Press, Oxford 2006,
p. 506. Therefore, it should not be used in the European context (See E. MCKENDRICK, Contract Law:

Text, Cases and Materials, Oxford University Press, Oxford 2008, p. 939; M. VAN KOGELENBERG,
‘Article III.-3:302 DCFR on the Right to Enforced Performance of Non-monetary Obligations: An
Improvement – Albeit Imperfect – Compared with Article 9:102 PECL’, ERPL 2009, p. 605. It is

regrettable that the CESL took a step back in this regard, as it re-introduced the terminology of ‘specific
performance’ (see Arts 106(a) and 155(a) CESL). The question arises as to what ‘specific performance’
means, as no definition is provided, and even more confusingly, it seems to be implied that repair and

replacement are not considered types of specific performance (Art. 106.1.(a) CESL, on the buyer’s
remedies, states that performance ‘includes specific performance, repair or replacement’, thus creating
the impression that these are three different remedies. On the other hand, Art. 155.1.(a) CESL, on the
customer’s remedies, only mentions specific performance).

40 Article 9:201 PECL; Art. III.-3:401 DCFR; Arts 114, 135 FS; Arts 114, 134 DOI; Arts 113, 133 CESL.
41 Articles 9:301–9:309 PECL; Arts III.-3:501–3:514 DCFR; Arts 115–121, 136–142 FS; Arts 115–120,

135–140 DOI; Arts 114–199, 134–139 CESL.
42 Article 9:401 PECL; Art. III.-3:601 DCFR; Art. 122 FS; Art. 121 DOI; Art. 120 CESL.
43 Articles 9:501–9:510 PECL; Arts III.-3:701–3:713 DCFR; Arts 163–175 FS; Arts 160–172

DOI; Arts 159–171 CESL.
44 Article 8:104 PECL; Arts III-3:201–3:205 DCFR; Art. 110 FS; Art. 110 DOI; Art. 109 CESL.
45 Article 8:101(3) PECL; Art. III.-3:102 DCFR; Art. 108(7) FS/Art. 133(4) FS; Art. 107.7.

DOI/Art. 132.4. DOI; Art. 106.6. CESL/Art. 131.4. CESL.
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excused, all the remedies enumerated here above are available (Article 8:101(1) PECL
and Article III.-3:101(1) DCFR). In the second case, that is, if the non-performance is
excused due to an impediment, the creditor is not entitled to enforce specific perfor-
mance and damages (Article 8:101(2) PECL and Article III.-3:101(2) DCFR).46 Similar to
the provisions of the PECL47 and the DCFR,48 Articles 106.4. and 131.2. CESL49 state
that, in the case of an excusable non-performance of the seller/buyer, the buyer/seller
may resort to any of the remedies, except (a) requiring performance and (b) claiming
damages.50 In the third case, that is, if the non-performance was caused by the creditor,
he or she cannot resort to any remedy to the extent that he or she caused the debtor’s
non-performance (Article 8:101(3) PECL and Article III.-3:101(3) DCFR). It would be
contrary to good faith and fair dealing for the creditor to have a remedy when responsible
for the non-performance.51 The effect on the remedies available occurs ‘to the extent that
the creditor caused the debtor’s non-performance’: it may be total or partial. The word
‘cause’ indicates that no fault of the creditor is required.52 In the CESL, the buyer/seller
may also not resort to any of the remedies if he caused the seller’s/buyer’s non-
performance (Articles 106.5. and 131.3.CESL).53

4.2 Recognition of Supplementary Remedies

Gain: An important gain of the CESL is the recognition of supplementary remedies,
namely the right to cure (with replacement and repair) and price reduction. Not all
of the Member States recognize them as (general) remedies, although they all know
at least some specific applications.54

46 See, on the subject of these exceptions, Expert group on a common frame of reference in European
contract law, Brussels, 24 Nov. 2010, Synthesis of the Seventh Meeting, 18–19 Nov. 2010, at 1.

47 Article 8:101(2) PECL.
48 Article III.-3:101(2) DCFR.
49 Articles 108(5) and 133(2)FS and 107.5. and 132.2. DOI.
50 See, for these exceptions, also Expert group on a common frame of reference in European contract

law, Synthesis of the Seventh Meeting, at 1.
51 STUDY GROUP ON A EUROPEAN CIVIL CODE/RESEARCH GROUP ON EC PRIVATE LAW

(ACQUIS GROUP), Principles, Definitions and Model Rules of European Private Law. DCFR. Full

Edition, Sellier, Munich 2010, p. 773.
52 STUDY GROUP ON A EUROPEAN CIVIL CODE/RESEARCH GROUP ON EC PRIVATE LAW

(ACQUIS GROUP), 2010, at 744.
53 Also see Arts 108(6), 133(3) FS/Arts 107.6, 132.3. DOI. This is also parallel to the provisions of the

PECL (Art. 8:101(3) PECL) and the DCFR (Art. III.-3:101 (3) DCFR).
54 For instance, in Belgium, the remedies of spontaneous performance by equivalent and replacement

on the initiative of the debtor are only known in the case of sale of goods, where it was incorporated
following the Consumer Sales Directive 99/44/EC. See Arts 1649 bis et seq. CC, which were added

to the Belgian Civil Code following Directive 99/44/EC of the European Parliament and the
Council of 25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees.
It regulates, amongst other things, commercial guarantees in sale of goods to consumers. See

I. SAMOY, ‘Commerciële garanties en het dwingend karakter van de nieuwe regels’, in S. Stijns &
J. Stuyck (eds), Het nieuwe kooprecht, Intersentia, Antwerp-Oxford 2005, pp. 103 et seq.
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4.2.1 The Right to Cure

4.2.1.1 The Seller’s Right to Cure

According to Article 106.2.(a) CESL,55 the buyer’s right to exercise any remedy,
except withholding of performance, is subject to the seller’s right to cure. These
articles are only applicable if the buyer is a business. If he or she is a consumer, his
or her rights are not subject to the seller’s right to cure (Article 106.3.(a) CESL).56

The conditions of application and the effects of the seller’s right to cure are
provided in Article 109 CESL.57

4.2.1.2 The Service Provider’s Right to Cure
Article 155.2. CESL58 provides that the customer’s remedies are subject to a right
of the service provider to cure whether or not the customer is a consumer. This is
reiterated in Article 159(4)(a) FS, which seems redundant and is omitted in the
DOI and the CESL. However, the service provider has no right to cure in the case of
incorrect installation under a consumer sales contract (Article 155.3. CESL).59

4.2.1.3 Origin and Nature
Offering a reasonable opportunity to cure to the debtor is consistent with the notion of
good faith, which is recognized in all the Member States.60 It unites both parties’
interests while allowing to avoid more radical remedies. Article 48 CISG also grants a
right to cure to the seller, even after the date of delivery, if he can do so without
unreasonable delay and without causing the buyer unreasonable inconvenience or uncer-
tainty of reimbursement of expenses advanced by the buyer. The contents of Article 109
CESL61 were clearly largely inspired by Article 8:104 PECL and Article III.-3:202 DCFR.

4.2.2 Price Reduction

4.2.2.1 General

Price reduction is a second remedy that not all of the Member States recognize as
general remedy, although they all know at least some specific applications. In Part IV
‘Obligations and remedies of the parties to a sales contract’ of Chapter XI ‘The buyers’
remedies’, Article 106.1.(d) CESL62 mentions the remedy to reduce the price, and
Article 120 CESL63 elaborates on this remedy. Its first paragraph provides that a buyer

55 Articles 108(2)(a) FS and 107.2.(1) DOI.
56 Article 108(3)(a) FS/Art. 107.3.(1) DOI.
57 Article 110 FS/DOI.
58 Articles 159(2) FS and Art. 156.2. DOI.
59 Article 156.3. DOI.
60 STUDY GROUP ON A EUROPEAN CIVIL CODE/RESEARCH GROUP ON EC PRIVATE LAW

(ACQUIS GROUP), 2010, at 812.
61 Article 110 FS/DOI.
62 Article 108(1)(d) FS/Art. 107.1.(4) DOI.
63 Article 122 FS/Art. 121 DOI.
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may reduce the price if he accepts a non-conforming performance. This paragraph
further develops the calculation method of this remedy and states that the reduction
must be proportionate with the decrease in value of what has been received at the time
of delivery compared to the value of what should have been received according to a
conforming performance at the time of delivery. The second paragraph states that that
price reduction can take place also after that the buyer has paid the price. The third
paragraph excludes the possibility to invoke price reduction and damages at the same
time for the loss compensated for a reduction in value but allows damages for any
further loss suffered. In Part V ‘Obligations and remedies of the parties to a related
services contract’, the remedy of price reduction is mentioned in Article 155.1.(d) CESL
for the customer if the service provider does not perform. Article 155.5. CESL states
that Chapter XI applies with the necessary adaptations.64

4.2.2.2 Origin and Nature
This remedy is largely inspired and is stated in quasi-identical terms as the remedy
of price reduction in Article 9:401 PECL and in Article III.-3:601 DCFR, except for
paragraph (4) of this last article. The CESL and the DOI do not alter anything on
this remedy in comparison with the FS. In addition, the remedy of price reduction
was also inserted in the Consumer Sales Directive 1999/44/EC and in the Proposal
for a Directive on Consumer Rights of the European Commission.

4.3 Absence of a General Substitute Transaction

4.3.1 Substitute Transaction

Some Member States know general rules on cover transaction and regard it as a full
option of performance in kind by a third person. Although, similar to the DCFR, the
CESL does not seem to recognize cover transactions as a general remedy, Arti-
cle 164 CESL65 mentions the possibility of a substitute transaction but links this
situation to the remedy of termination instead of performance in kind. According to
this article, a creditor who has terminated a contract in whole or in part and has
made a substitute transaction within a reasonable time and in a reasonable manner
may, in so far as entitled to damages, recover the difference between the value of
what would have been payable under the terminated contract and the value of what
is payable under the substitute transaction, as well as damages for any further loss.

Article 165 CESL66 states that where the creditor has terminated the contract
and has not yet made a substitute transaction but there is a current price for the
performance, the creditor may, in so far as entitled to damages, recover the
difference between the contract price and the current price at the time of termina-
tion as well as damages for any further loss.

64 Article 159(1)(d) and (4) FS/Art. 156.1.(4) and 5. DOI.
65 Article 168 FS and Art. 165 DOI.
66 Article 169 FS and Art. 166 DOI.
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5. Integration of Modern Rules of Contract Law Allowing Flexibility

5.1 General

The traditional legislations on contract law (e.g., the Code Napoleon) are less
flexible than the modern legislations. Like the DCFR, the CESL grants these
modern rules an explicit place and fills in the gaps of the traditional legislations.
Some illustrations concerning non-performance and remedies are listed here after.

5.2 Concept of Anticipatory Breach

Like the DCFR, the CESL recognizes the concept of anticipatory breach.
Article 106.1.(b) CESL67 mentions the remedy ‘the right to withhold the buyer’s
own performance’, also known as ‘suspension’ or ‘exceptio non adimpleti contractus

(enac)’. Article113 CESL68 further elaborates on this remedy: a buyer may withhold
performance until the seller has offered to perform or has performed if he has to
perform at the same moment as or after the seller performs. The second paragraph
of this article allows the buyer to anticipatory withhold performance, and the third
paragraph points out the effect of this remedy. It is the same principle as in the
DCFR: the creditor, who has to perform first, has to reasonably believe that there
will be a non-performance by the debtor. In this case, the creditor may withhold his
performance for as long as this reasonable belief continues or until the debtor gives
adequate assurance of due performance. However, unlike the DCFR, the FS, the
DOI and the CESL omit the duty for the creditor who anticipatorily withholds
performance to give notice of that fact to the debtor as soon as reasonably
practicable.

In the same way, the possibility of termination for anticipated breach is
expressly recognized. According to Article 116 CESL,69 a buyer may terminate
the contract before performance is due if the seller has declared or it is otherwise
clear that there will be a non-performance and if the non-performance would be
such as to justify termination. Two requirements must be met. First, the seller must
have declared or it must be otherwise clear that there will be a non-performance.
Second, the non-performance must be such as to justify termination. In addition,
Article 118 FS (remedies of the buyer) and Article 139 FS (remedies of the seller)
state the possibility to terminate a sales contract if the buyer/seller reasonably
believes that there will be a non-performance by the seller/buyer such as to justify
termination if the buyer/seller demands an adequate assurance of due performance
or adequate security and no such assurance or security is provided within a reason-
able time. However, the possibility of termination for inadequate assurance was
omitted in the DOI and the CESL.

67 Article 108(1)(b) FS and Art. 107.1(2) DOI.
68 Article 114 FS and DOI. See also Art. 135 of the FS (Art. 134 of the DOI) for the seller’s right for

(anticipatory) suspension.
69 Article 117 FS/DOI.
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5.3 Concept of Divisibility of Obligations/Partial Suspension and Termination

Like the DCFR, the CESL recognizes the concept of divisibility of obligations and
partial suspension/termination, allowing to suspend or to terminate obligations in a
less radical and more flexible way.

Concerning the right to withhold performance, Articles 113.3. and 133.3.
CESL70 specify that the performance can be withheld in whole or in part as may be
reasonable in the circumstances/to the extent justified by the non-performance. So
far, this article is similar to the provisions in the DCFR and the PECL. However, the
DOI and the CESL add some specifications in relation to the effect of suspension
and in particular to the ‘divisibility of obligations’, which were not present in the
FS. Articles 113.3. and 133.3. CESL71 state: ‘Where the seller’s/buyer’s obligations
are to be performed in separate parts or are otherwise divisible, the buyer /seller
may withhold performance only in relation to that part which has not been per-
formed, unless the seller’s/buyer’s non-performance is such as to justify withhold-
ing the buyer’s/seller’s performance as a whole’. These provisions appoint the
divisibility of the obligation as (an important/the) indicator of the reasonableness
of a whole/partial suspension. To interpret the ‘reasonableness’ of a whole/partial
suspension, Article 5 CESL72 provides a definition. This definition refers to usages
and the relevance of the circumstances but contains no explicit reference to good
faith. However, it is clear that the obligation to act reasonably is also an expression
of the obligation to act in good faith.73

Concerning the buyer’s right to terminate, Article 117 CESL74 makes a
distinction between partial and total termination. According to Article 117.1.
CESL,75 if the seller’s obligations under the contract are to be performed in
separate parts or are otherwise divisible and there is a ground of termination to
which a part of the price can be apportioned, the buyer may terminate only in
relation to that part. Two exceptions are made: total termination is possible if the
buyer cannot be expected to accept performance of the other parts of the contract or
if the non-performance is such as to justify termination of the contract as a whole
(Article 117.2. CESL). This slightly differs from Article III.-3:506 (2) DCFR,
according to which the creditor may only terminate the contractual relationship
entirely if the creditor cannot reasonably be expected to accept performance of the
other parts or there is a ground for termination in relation to the contractual
relationship as a whole. Where the seller’s obligations under the contract are not
divisible or a part of the price cannot be apportioned, the buyer may terminate only

70 Articles 114(3)/135 (3) FS and Arts 114.3./134.3. DOI.
71 Articles 114.3. and 134.3. DOI.
72 Article 4 FS/Art. 6 DOI.
73 See, for the definition of good faith, Art. 2 CESL (Art. 2(10) FS and Art. 5(2) DOI).
74 Article 119 FS and Art. 118 DOI.
75 Article 119(1) FS and Art. 118.1. DOI.
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if the non-performance is such as to justify termination of the contract as a whole
(Article 117.3. CESL).76

If the seller is the one who wants to terminate the contract, different rules
apply. Article 137.1. CESL77 states that where the buyer’s obligations under the
contract are to be performed in separate parts, then if there is a ground for
termination of a part of which corresponds to a divisible part of the seller’s obliga-
tions, the seller may terminate only in relation to that part, unless the non-
performance is fundamental in relation to the contract as a whole. There are two
major differences between Articles 117.1. and 117.2. CESL.78 First, whereas Arti-
cle 117.1. CESL79 requires for the seller’s obligations to be performed in separate
parts or to be divisible, Article 137.1. CESL80 demands for the buyer’s obligations
under the contract to be performed in separate parts. This seems to narrow down
the application of this article, at least if this requirement implies that the perfor-
mance in separate parts must have been intended from the start. Second, as the
most important obligation of the buyer is to pay the price, it is more difficult to
imagine a situation where accepting partial performance cannot be expected from
the seller, which is probably why this exception was left out. This also explains the
third difference, that is, a stricter requirement for the exception regarding the type
of non-performance (justifying termination of the contract as a whole is not enough:
it must be fundamental in relation to the contract as a whole). Article 137.3.
CESL81 follows the same line of reasoning. Where the buyer’s obligations under
the contract are not to be performed in separate parts, the seller may terminate only
if the non-performance is fundamental in relation to the contract as a whole.

Finally, Article 6(1) FS/Article 9.1. DOI/Article 8.1. CESL provide that
termination of a contract means to bring to an end the rights and obligations of
the parties under the contract, with the exception of those arising under any term of
the contract providing for the settlement of disputes or any other contract term
which is to operate even after termination. This is also a type of partial termination.
Article 6(2) FS adds that payments due and damages for any non-performance
before the time of termination remain payable. Where termination is for non-
performance, for anticipated non-performance of for inadequate assurance of per-
formance, the terminating party is also entitled to damages in lieu of the other
party’s future performance. Article 9.2. DOI/Article 8.2. CESL is similar, except
that, logically, termination for inadequate assurance of performance is deleted.
Article 6(3) FS and Article 9.3. DOI both refer to Chapter 18 for the effects of
termination regarding the repayment of the price, the return of the goods and other

76 Article 119(2) FS and Art. 118.2. DOI.
77 Article 140(1) FS and Art. 138.1. DOI.
78 Article 119(1) FS and Art. 118.1. DOI.
79 Article 119(1) FS and Art. 118.1. DOI.
80 Article 140(1) FS and Art. 138.1. DOI.
81 Article 140(2) FS and Art. 138.2. DOI.
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restitution-related effects. In the case of Article 9.3. DOI, this is likely to be a typing
accident, as restitution is dealt with in Chapter 17 DOI. This was corrected in
Article 8.3. CESL, which correctly mentions Chapter 17.

5.4 Expressions of the General Principle of Good Faith and Fair Dealing

Many of the modern rules of contract law are based on the general principle of good
faith and fair dealing. Like the DCFR, the CESL contains several expressions of this
general principle. For instance, Articles 113.3. and 133 CESL82 prescribe that the
suspension of a performance is possible in whole or in part ‘as may be reasonable in
the circumstances’/‘to the extent justified by the non-performance’. This is similar
to the provision in the PECL: Article 9:201 (1) second sentence and to (4) of
Article III.-3:401 DCFR.

6. Absence of a Clear-Cut Hierarchy of Remedies

6.1 General

When we compare the CESL with the Consumer Sales Directive, we cannot retrieve
the clear-cut hierarchy of remedies, which is provided in the Directive. Indeed,
Article 3(3) of the Consumer Sales Directive introduces an apparent hierarchy83

between the different remedies. If a good does not conform with the contract
(whether or not this non-performance is excused or not), Article 3(3) provides:
‘In the first place,84 the consumer may require the seller to repair the goods or he
may require the seller to replace them, in either case free of charge,85 unless this is
impossible or disproportionate’. This means that the consumer, but also the seller,
is obliged to first invoke/execute the remedy of replacement or repair if a good does
not conform with the contract whether or not this non-performance is excused or
not. Only in a second phase, the consumer can choose for the remedies price
reduction or termination of the contract. These remedies are clearly subsidiary to
replacement and repair, because they can only be invoked: (1) if the consumer is
entitled to neither repair nor replacement or (2) if the seller has not completed the
remedy within a reasonable time or without significant inconvenience to the

82 Articles 114 (3) and 135 FS and Arts 114 (3) and 134 DOI.
83 M.C. BIANCA, ‘Article 3. Droits et remèdes du consommateur’, in M.C. Bianca, S. Grundmann &

S. Stijns (eds), La directive communautaire sur la vente, Bruylant, Brussels 2004, p. 179, at 191,

204. This principle of primary and secondary remedies and a hierarchy between them is more widely
accepted; see C. HAWES & C. TWIGG-FLESNER, ‘Sales and Guarantees’, in G. Howells et al. (eds),
Handbook of Research on International Consumer Law, Edward Elgar Publishing Limited, Cheltenham

2010, p. 192, at 202–203; E. HONDIUS & C. JELOSCHEK, ‘Towards a European Sales Law – Legal
Challenges Posed by the Directive on the Sale of Consumer Goods and Associated Guarantees’, ERPL

2001, p. 157, at 159; M. LOOS, ‘Consumer Sales Law in the Proposal for a Consumer Rights

Directive’, ERPL 2010, p. 15, at 36.
84 Italics added.
85 The terms ‘free of charge’ means: the necessary costs to bring the goods into conformity, in

particular, the cost of postage, labour and materials (Art. 3.4 Consumer Sales Directive).
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consumer.86 Moreover, the consumer can only invoke the termination of the con-
tract, if the lack of conformity is not minor.87 A first difference with the Directive is
that in the CESL the seller has an explicit right to cure in certain circumstances,
which is not elaborated on in the articles of the Directive.88 Furthermore, the CESL
also provides other remedies, besides requiring performance, termination and price
reduction, namely remedies of damages89 and withholding performance.90

The introduction of the right to cure (and the business/consumer difference) in
certain circumstances and also the addition of other remedies results in a more
complex relation between the remedies in the CESL.

6.2 Elements that Influence the Hierarchy of the Remedies in the Common Eur-

opean Sales Law

Because there is no strict hierarchy between the different remedies, instead of
referring to the hierarchy of the remedies, we will refer to the relation between

the remedies. The relation between the remedies is also influenced by other ele-
ments than discussed in the previous paragraph. We do not only have to examine
whether or not the seller/service provider has a right to cure, but we must also
distinguish whether the remedy is invoked in a situation of excused non-
performance or unexcused non-performance and whether or not the buyer/custo-
mer is a consumer. In addition, the possibility to invoke some remedies sometimes
depends on whether or not the non-performance is fundamental, as is also the case
in the directive. Finally, the CESL also makes a distinction depending on whether or
not a digital content is delivered in exchange for the payment of a price.

6.3 The Possibility of the Right to Cure

If the seller/service provider can invoke his right to cure, the buyer/customer may
not invoke rights that are ‘inconsistent’ with allowing the seller a period of time to
effect cure (see Article 109.6. CESL91), except the right to withhold performance. It
is difficult to determine which remedies are inconsistent with the right to cure: it is
clear that the remedy of termination and of requiring performance cannot be

86 Article 3.5 Consumer Sales Directive.
87 Article 3.6 Consumer Sales Directive.
88 The 12th consideration of the Consumer Sales Directive foresees that the seller may always make an

offer to the consumer any available remedy. But the consumer may decide to accept or to reject this
proposal.

89 Article 8.1 of the Consumer Sales Directive provides that national rules governing contractual and

non-contractual liability can be invoked by the consumer; this means that damages are not excluded
by the list of remedies given in the Directive due to the principle of minimum harmonization.

90 The Consumer Rights Directive does not mention ‘suspension’ as a remedy for a lack of conformity.

This does not mean that a buyer cannot invoke this remedy if this is provided for in national law
(see Art. 8.2 Consumer Sales Directive), because the Directive does not forbid the Member States to
adopt more stringent provisions to ensure a higher consumer protection.

91 Article 110 (6) FS/Art. 110.6. DOI.

870



invoked in the period where the debtor is exercising his right to cure.92 This is less
clear for damages, because the buyer/customer retains the right to claim damages
for delay as well as for any harm caused or not prevented by the cure. The right to
reduce the price can also be inconsistent with the right to cure if the reduction aims
to remedy a non-performance, but a price reduction for a late delivery could be
considered consistent with the right to cure. In summary, the right to cure comes
first, if the conditions to invoke the right to cure are fulfilled. However, the creditor
can still invoke its right to withhold performance and, in certain circumstances, he
can even demand for damages or a price reduction. In these circumstances, only the
remedies of termination and requiring performance are clearly subsidiary.

6.4 Excused or Unexcused Non-performance

In the same way as the provisions of the PECL93 and the DCFR,94 Articles 106.5.
and 131.2. CESL95 state that in the case of an excusable non-performance of the
seller/buyer, the buyer/seller may resort to any of the remedies, except
(a) requiring performance and (e) claiming damages.96 However, here too, the
buyer/seller may not resort to any of the remedies if he caused the seller’s/buyer’s
non-performance.97 This means that, in case of excused non-performance, two
remedies, that is, requiring performance and damages, are ruled out.

6.5 Business to Business or Business to Consumer

Many remedies require a non-conformity in order to be applicable. However, in the
case of a contract between businesses, a duty of examination and notification apply.
As these rules may influence which remedies can be applied, they also have implica-
tions for the relationship between the remedies.

In addition, where the remedy of requiring performance is concerned, spe-
cific rules apply to consumer contracts. First, in a consumer sales contract, a
hierarchy within the hierarchy is created if a consumer is entitled to require a
remedying free of charge of a non-conforming performance: in that case, he may
choose between repair and replacement.98 Second, in a related services contract,
the customer enjoys a right to decline performance, which interferes with the right
to require performance and with the right to cure. This provision is mandatory if the

92 For the remedy of termination, this is implicitly confirmed by Art. 109.4. CESL (Art. 110(4) FS and
Art. 110.4. DOI).

93 Article 8:101 (2) PECL.
94 Article III.-3:101 (2) DCFR.
95 See similarly, Arts 108 (5) and 133 (2) FS/Arts 107.5. and 132.2. of the DOI.
96 See, for these exceptions, also Expert group on a common frame of reference in European contract

law, Synthesis of the Seventh Meeting, at 1.
97 Articles 108(6), 133(3) FS/Arts 107.6., 132.3. DOI. This is also parallel to the provisions of the

PECL (Art. 8:101(3) PECL) and the DCFR (Art. III.-3:101 (3) DCFR).
98 See Art. 111 CESL, Art. 112 FS and Art. 112 DOI.
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customer is a consumer.99 The distinction between consumers and non-consumers
also plays a role with regard to the seller’s right to cure, which only applies if the
buyer is a business.100

6.6 Non-conformity of Digital Content Not in Exchange for the Payment of a

Price

Article 108 DOI/Article 107 CESL (which was not included in the FS) also influ-
ences the relation between the remedies. This article states that, if digital content is
not supplied in exchange for the payment of a price, the buyer cannot resort to the
remedies of performance, termination, withholding performance or price reduc-
tion. The buyer may only invoke the remedy of damages (Article 107.1.(5) DOI/
Article 106.1.(e) CESL) for loss caused to the buyer’s property, including hardware,
software and data, by the non-conformity of the supplied digital content. The buyer
may not claim damages for ‘any gain of which the buyer has been deprived by that
damage’.

In conclusion, the relation between the different remedies is quite complex.
Practitioners in search of the remedies available in a specific situation will have to
be extremely careful and should browse and re-browse through the entire instru-
ment to make sure they did not miss an essential detail hidden in an irrelevant-
looking section.

7. Conclusion

7.1 Negative Balance

This contribution concerned the way remedies are dealt with in the CESL in
comparison to the previous harmonization projects. We critically assessed whether
or not it succeeded in achieving a coherent, clear, user-friendly, and consumer-
friendly system. Unfortunately, the balance concerning the rules on remedies is
rather negative. The most important disappointments are the structure and the
absence of a clear-cut hierarchy between the remedies. In absence of a clear-cut
hierarchy, the relation between the different remedies is quite complex. In addition,
the way remedies are dealt with is not systematic or coherent, and its fragmentary
character also prevents it from being user-friendly. It contains complex cross-
references and unnecessary repetitions. We fear that this kind of structure makes
the CESL unfit for a role as a ‘toolbox’ where remedies are concerned.

99 See Art. 158 CESL, Arts 161–162 FS and 159 DOI.
100 See Arts 106.2.(a) and 106.3.(a) CESL, Arts 108(2)(a) and 108(3)(a) FS/Arts 107.2.(1) and

107.3.(1) DOI.
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