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A European Optional Contract Law: Policy Choices

Conference of the Society of European Contract Law,

Leuven, 14–15 January 2011

SANNE JANSEN�

In April 2010, the European Commission set up an Expert Group to study the
feasibility of an instrument for European Contract law. In addition to this, the

Commission issued the ‘Green Paper on Policy Options for Progress towards a
European Contract Law for Consumers and Businesses’ in July 2010. This paper

launched a public consultation until the 31st of January 2011 aiming to inform the
Commission about the possible scope of application of a European instrument for
contract law and the choice of the best instrument for European contract law.

Against the background of these events this SECOLA – conference took place.

1. General Introduction

On 1 July 2010, the European Commission released the ‘Green Paper on Policy
Options for Progress towards a European Contract Law for Consumers and Busi-
nesses’1 (hereinafter ‘Green Paper’). This paper was issued following the publica-
tion of the full edition of the Draft Common Frame of Reference (DCFR)2 in
October 2009. The latter is the outcome of the public consultation exercise con-
ducted by the Commission on ‘the problems of the differences between Member
States’ contract laws’, which started in 2001.3

The public consultation exercise of 2001 was followed by the Action Plan of the
Commission,4 which proposed to establish a Common Frame of Reference (CFR) for
contract law. A year later, the Commission5 announced that the CFR project had
detached itself from the project intending to review the consumer acquis.

Subsequently, the European Commission adopted the ‘Green Paper on the
Review of the Consumer Acquis’6 on 7 February 2007. One of the results of this

� PhD researcher at the Law Faculty of the Catholic University of Leuven, Department of Private Law,
Institute of the Law of Obligations.

1 Green Paper of the Commission on Policy Options for Progress towards a European Contract Law
for Consumers and Businesses, 1 Jul. 2010, COM(2010) 0348, final.

2 C. VON BAR et al. (eds), Principles, Definitions and Model Rules of European Private Law: Draft

Common Frame of Reference (DCFR), Sellier European Law Publishers, Munich 2009, 6v.
3 See the Communication on European Contract Law of the Commission, 11 Jul. 2001, COM(2001)

398.
4 Action Plan of the Commission, 12 Feb. 2003, COM(2003) 68.
5 Communication of the Commission to the European Parliament and the Council, ‘European Contract

Law and the Revision of the Acquis: The Way Forward’, 11 Oct. 2004, COM(2004) 651 final.
6 Green Paper of the Commission on the Review of the Consumer Acquis, 8 Feb. 2007, COM(2006)

744 final.
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paper was that the Commission submitted a proposal for a directive on consumer
rights in 2008.7

On the other hand, the Commission had in the meantime established a
network of experts aimed at developing a CFR. Two of the groups within this
network, the Study Group on a European Civil Code (hereinafter ‘Study Group’)
and the Research Group on a European Private Law (hereinafter ‘Acquis Group’),
delivered to the Commission the DCFR, a comprehensive work on the European
law on obligations. Following the publication of the DCFR, the European Parlia-
ment emphasized the need to elaborate a political CFR in a resolution dated 25
November 2009 concerning the multi-annual programme 2010–2014 and proposed
that an ‘optional instrument’ would be the most appropriate solution.8 In the
Stockholm Programme of 2 December 2009,9 the Presidency of the Council of
the European Union reiterated that a political CFR should be developed. It states:

The European Council reaffirms that the common frame of reference for Eur-

opean contract law should be a non-binding set of fundamental principles,

definitions and model rules to be used by the lawmakers at Union level to ensure

greater coherence and quality in the lawmaking process. The Commission is

invited to submit a proposal on a common frame of reference.

An announcement made by the European Commission in March 2010 also
called for ‘increasing the coherence of European contract law’.10 In April 2010, the

7 Proposal for a directive on consumer rights of the Commission, 8 Oct. 2008, COM(2008) 614. On
23 Jun. 2011, the European Parliament approved new EU-wide rules for online shopping: European
Parliament legislative resolution of 23 Jun. 2011 on the proposal for a directive of the European

Parliament and the Council on consumer rights.
8 Multi-annual programme 2010–2014 regarding the area of freedom, security, and justice (Stock-

holm programme), European Parliament resolution of 25 Nov. 2009 on the Communication from

the Commission to the European Parliament and the Council – an area of freedom, security, and
justice serving the citizen – Stockholm programme, OJ C 285E, 21 Oct. 2010, p. 12–35: ‘Calls on the
Commission to boost its work on European contract law on the basis of the academic Draft Common

Frame of Reference (DCFR), as well as other academic works in the field of European contract law,
and to involve Parliament fully in the open and democratic process which must lead to the adoption of
a political Common Frame of Reference (CFR); emphasises that the political CFR should result in an

optional and directly applicable instrument enabling parties to a contract, inter alia companies and
consumers, freely to choose European contract law as the law governing their transaction’.

9 See the Stockholm Programme Presidency of the Council of the European Union, 2 Dec. 2009,
17024/09, on an open and secure Europe serving and protecting the citizens, OJ C 115/1, 4 May

2010, p. 1–38 (adopted by the European Council on 10 and 11 Dec. 2009).
10 Communication of the Commission to the European Parliament, the Council, the European

Economic and Social Committee, and the Committee of the Regions – delivering an area of

freedom, security, and justice for Europe’s citizens – Action Plan Implementing the Stockholm
Programme, 20 Apr. 2010, COM(2010) 0171 final.
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European Commission set up an Expert Group11 to ‘study the feasibility’ of an
instrument for European contract law.12

Reacting to these developments a few months later, the Commission issued
the relevant ‘Green Paper’. This document also stressed the importance of the
unification of European contract law, given the strengthening of the internal
market, where it stated that ‘differences between national contract laws may entail
additional transaction costs and legal uncertainty for businesses and lead to a lack of
consumer confidence in the internal market’. Moreover, it is important to acknowl-
edge the ‘reunification’ of both projects, which concern the development of the
aforementioned ‘CFR’ and the ‘Review of the Consumer Acquis’. It is highly doubt-
ful whether the solution for both projects lies in one instrument. It should also be
noted that the Council of the European Union agreed, on 24 January 2011, that is,
during the consultation period (see below) – on a general approach for a draft
directive13 on consumer rights, relating particularly to distance and off-premises
contracts between traders and consumers.14 Furthermore, the European Parliament
approved in the legislative resolution of 23 June 2011, the proposal for a directive
of the European Parliament and the Council on consumer rights.

In addition to the work of the Expert Group, the Green Paper launched a
public consultation. This consultation can inform the Expert Group but is primarily
aimed at prompting the general public to submit comments on the European
Commission’s proposal.

An important first question that the Commission raises in its consultation
process relates to the field of application of a European instrument for contract law.
This question breaks down into several sub-questions. The first sub-question is
related to the personal scope of the instrument: should European contract law be
merely business-to-consumer (B2C) oriented or also business-to-business (B2B)?

11 Commission Decision, 2010/233/EU, 26 Apr. 2010, setting up the Expert Group on a Common
Frame of Reference in the Area of European Contract Law, OJ L 105, 27 Apr. 2010, p. 109.
The Expert Group’s mandate began on 26 Apr. 2010 and is due to end in May 2011. The Expert

Group consists of Ms Susanne Czech, Prof. Fernando Gomez, Prof. Luc Grynbaum, Prof.Torgny
Håstad, Prof. Martijn W. Hesselink, Prof. Miklos Kiraly, Prof. Irene Kull, Maı̂tre Pierre Levêque,
Prof. Paulo Mota Pinto, Prof. Jerzy Pisulinski, Mr Bob Schmitz, Prof. Hans Schulte-Nölke,

Prof. Jules Stuyck, Prof. Anna Veneziano, Maı̂tre Ioana Lambrina Vidican, Prof. Simon Whittaker,
Prof. Hugh Beale, Prof. Eric Clive, Prof. Bénédicte Fauvarque-Cosson (special advisor to Viviane
Reding), and Prof. Christian von Bar (special advisor to Viviane Reding).

12 On 3 May 2011, the Expert Group’s feasibility study was published and interested parties were
invented to give feedback, at the latest by 1 Jul. 2011: <http://ec.europa.eu/justice/contract/files/
feasibility-study_en.pdf>: A European contract law for consumers and businesses: Publication of the
results of the feasibility study carried out by the Expert Group on European contract law for

stakeholder’s and legal practitioners’ feedback.
13 This draft directive will replace Directive 85/577/EEC on contracts negotiated away from business

premises and directive 97/7/EC on distance contracts.
14 Press Release of the Council of the European Union, ‘Council Agrees on General Approach for

Consumer Rights’, Brussels, 24 Jan. 2011, 5426/11, PRESSE 7.
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In this regard, it is also – as mentioned above – interesting to establish the relation-
ship between this ‘instrument of European contract law’ and the ‘proposal for a
consumer rights directive’.15 Here, we can see evidence of the European contract
law project being ‘reconnected’ to the review of the consumer acquis. Secondly, the
Commission needs to discover whether the instrument is to cover both cross-border
and domestic contracts. The Commission also seeks to be certain about the material

scope of the instrument: should we adhere to a narrow field of application, which
would cover only some topics of contract law, or should we also include the law of
torts, acquisition and loss of ownership of goods, and security in movable assets?
Furthermore, the Commission, in relation to the material scope wishes to establish
what types of contracts need to be included in the instrument. Should we concen-
trate only on sales of goods or do we also need to include service contracts?
However, the European Commission, in its Green Paper, stated that the hetero-
geneity of service contracts makes it necessary to devote specific provisions to this
type of contracts and that therefore it should not be included in the current
instrument relating to contract law.

The second question relates to the choice of the ‘best instrument for Eur-
opean contract law’. Essentially, the Commission proposes seven options. The first
is the publication of the Expert Group’s results, without any endorsement at the EU
level. The second is the official ‘toolbox’ for the Union legislature.16 This toolbox
can be used as a frame of reference when drafting legislative proposals on European
contract law. The next option is a Commission recommendation on European
contract law, which encourages the Member States to incorporate the instrument
into their national legislation. The fourth is a regulation creating an ‘optional
instrument’ for European contract law, which would be conceived as an alternative
regime or a ‘28th system’ and would provide the parties with the option of choosing
between two domestic contract law regimes: the optional instrument or the ordinary
domestic law. The fifth option is a directive on European contract law that could
unify national contract law on the basis of minimum harmonization. The sixth
option is a regulation establishing a mandatory system of European contract law.
The last option is a regulation establishing a European civil code, which goes
further than the regulation proposed under the sixth option, because areas other
than contract law, such as tort law and benevolent intervention, would also be
included.

This public consultation exercise ended on 31 January and gave rise to 181
responses, which will be assessed by the European Commission. The latter intends
to draft its proposal in the autumn.17 Even before the outcome of this consultation
emerged, it was clear that the so-called optional instrument (option four) was a

15 Proposal for a directive on consumer rights from the Commission, 8 Oct. 2008, COM(2008) 614.
16 On the one hand, the Commission can decide on this alone; on the other hand, the Commission,

Parliament and Council can agree upon an appropriate ‘toolbox’.
17 See press release: ‘Contract law: Commission Considers Way Forward’, Brussels, 31 Jan. 2011,

MEMO/11/55.
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favourite to win this contest. As is mentioned above, the European Parliament
stated in a resolution of November 2009 that an ‘optional instrument’ would be
the best solution.18 Moreover, former commissioner Mario Monti also stressed the
advantages of an optional ‘28th system’ in general as a means of completing the
internal market.19 The current Vice-President of the European Commission respon-
sible for justice, fundamental rights, and citizenship, Viviane Reding, has stated
that ‘the general terms and conditions for business-to-consumer relations are a huge
burden for small companies. The EU needs to do better. A possible solution is to
have a 28th regime for contracts’.20 It is also evident in the Expert Group’s reports
that an ‘optional instrument’ is the most favoured solution.21

Against the background of these events, the conference took place on 14–15
January. Professor Jules Stuyck22 opened the conference and welcomed the large
group of international researchers in the auditoria of the Catholic University of
Leuven. Unfortunately, Professor Ole Lando23 was unable to attend the conference,
but Professor Grundmann24 summarized his Danish colleague’s ideas for the benefit
of the audience. Professor Lando is of the opinion that the Green Paper is inade-
quate because it only provides for ‘opt-in’ solutions, without considering any
possible ‘opt-out’ solutions. He favours an instrument that applies to both business
and consumer contracts, under which parties can agree to opt out.

18 Multi-annual programme 2010–2014 regarding the area of freedom, security, and justice (Stock-
holm programme), European Parliament resolution of 25 Nov. 2009 on the Communication from

the Commission to the European Parliament and the Council – an area of freedom, security, and
justice serving the citizen – Stockholm programme, OJ C 285E, 21 Oct. 2010, pp. 12–35.

19 ‘Single Market Report: A New Strategy for the Single Market at the Service of Europe’s Economy
and Society’, Report to the President of the European Commission José Manuel Barroso by Mario

Monti, 9 May 2010, p. 93: ‘In other instances, where upfront harmonisation is not the solution, it is
worthwhile exploring the idea of a 28th regime, a EU framework alternative to but not replacing
national rules’.

20 Speech by Viviane Reding, Vice President of the European Commission responsible for Justice,
Fundamental Rights and Citizenship: ‘Making the Most of the Internal Market: Concrete EU Solutions
to Cut Red Tape and to Boost the Economy’, Brussels, 24 Feb. 2010, SPEECH/10/42. On the other

hand, she added, ‘Why couldn’t we have, in the end, a European civil code for our single market?’.
21 See <http://ec.europa.eu/justice/policies/consumer/policies_consumer_intro_en.htm>, European

Commission Directorate-General Justice, A Civil Justice, Unit 1.2. Civil and contract law, Brussels,

14 Sep. 2010, Synthesis of the Fourth Meeting of the Expert Group on a common frame of reference
in European contract law, meeting of 1–2 Sep. 2010; Brussels, 5 Oct. 2010, Synthesis of the Fifth
Meeting of the Expert Group on a common frame of reference in European contract law, meeting of
30 Sep. to 1 Oct. 2010.

22 Jules Stuyck is professor of European economic law at the Catholic University of Leuven and
member of the Brussels Bar. He is also currently a member of the Expert Group.

23 Ole Lando is professor of comparative law, contract law, and international private law at the

Copenhagen Business School. He was the chairman and founder of the Commission on European
Contract Law (Principles of European Contract Law [PECL]) and a member of the Study Group on a
European Civil Code (hereinafter ‘Study Group’).

24 Stefan Grundmann is professor of civil law and German, European, and international private and
economic law at the Humboldt University of Berlin.
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2. Due Process, Legitimacy, and Competence

The first part of the conference concentrated on the need to respect due process
when elaborating an instrument of European contract law as set forth in the Green
Paper. Professor Karl Riesenhuber25 was convinced that the DCFR is not the
optimal outcome of the process on the grounds that the drafting and the revision
process, and thus the DCFR itself, are affected by a deficiency of competition. He
thinks that this is due to the monopoly of the Study Group26 and the Acquis
Group,27 the composition of the Expert Group,28 the time pressure involved, and
the lack of sound governance rules. He did not think, however, that an ‘optional
instrument’ would cure this competition-distorting factor ex post during the process
in question. Furthermore, Professor Riesenhuber considered that a high level of
consumer protection is a competitive advantage and, moreover, that the uniform
applicability of the ‘optional instrument’ would present a unique competitive
advantage. These advantages will have the effect of distorting competition; there-
fore, the ‘optional instrument’ cannot be relied upon to remedy previous deficits in
the process.

The legitimacy of the different policy options was also open to question. At
the Conference, Dr Ruth Sefton-Green raised a very critical issue,29 where she
asked the audience whether we need an ‘optional instrument’ that gives the parties
more choice and whether this would lead to less diversity. The essential question
here is, in her view, to establish whether the ‘optional instrument’ gives us greater
legal certainty, which is the object pursued by the European Commission. Dr
Sefton-Green was supported on this issue, at a later stage of the conference, by
Professor Cartwright (see below), who asserted that the ‘optional instrument’ does
not offer a ‘real choice’ in every situation. Taking a contrary view, Professor Cristas
(see below) pointed out that choice tends to be a ‘good thing’. In our view, which
agrees with that of Dr Sefton-Green and Cartwright, an ‘optional instrument’ would
not provide the parties, and especially consumers, with a real choice.

25 Karl Riesenhuber is professor of civil law and German and European commercial and economic law
at the University of Bochum.

26 The Study Group was formed in 1998 and is chaired by Prof. Christian von Bar of the University of
Osnabrück. The Study Group brings together generalists and specialists in the field of private law
and examines the viability of a possible codification of European private law. The Study Group

worked together with the Acquis Group on the Draft Common Frame of Reference, published in
October 2009.

27 European Research Group on Existing EC Private Law (hereinafter ‘Acquis Group’): the Acquis

Group was founded in 2002 and consists of specialists from nearly all European Union Member
States. The Acquis Group researches existing Community law that will help to discover the common
structures for the emerging Community private law. The Acquis Group has, together with the Study
Group, prepared the Draft Common Frame of Reference, published in October 2009.

28 This consists mainly of members of the Study Group and the Acquis Group. For its exact composi-
tion, see <http://ec.europa.eu/transparency/regexpert/detailGroup.cfm?groupID¼2475>.

29 Ruth Sefton-Green is Maı̂tre de Conferences at the University of Paris I (Ecole de droit de la

Sorbonne, UMR de droit comparé de Paris).
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For consumers, there is no ‘real choice’ because of the fact that the stronger party
(businesses) will impose the contract (optional instrument based or not) on the
consumer. In business-to-business relations, the same will happen: the stronger
party will impose its terms on the weaker party. An important question is whether it
is necessary to present the ‘optional instrument’ as a choice. Would this not become
clearer if the Commission revealed its true objectives, as well as the political and
philosophical rationale for this project (see section 5 below) and made a choice
between consumer protection and market integration? Quite apart from this debate,
Dr Sefton-Green considers that harmonizing the laws of the Member States is not
the most appropriate means of improving cross-border transactions. She pointed
out that other factors, such as transportation costs, language, and cultural differ-
ences, also need to be taken into account.

The next speaker, Dr Kathleen Gutman,30 examined the appropriate consti-
tutional basis and the powers of the EU for the policy options, which enable the
achievement of a European contract law.31 Firstly, she argued that Article 114
TFEU can serve as a legal basis where the Commission seeks to remove obstacles
to trade in the internal market by means of this ‘instrument of European contract
law’. Furthermore, Article 352 TFEU could, according to Dr Gutman, play an
important part in relation to the so-called optional instrument, because the latter
does not immediately result in the approximation of the laws of the Member States.
She considers that the European Cooperative Society decision32 could serve as a
precedent to confirm this point of view (notwithstanding the difficulties that
Germany will have to overcome in its domestic constitutional law). This contention
is supported by Professor Howells (see below), who also considers that Article 352
TFEU is more likely to reinforce a system that seeks not so much to approximate
laws as to add an alternative set of rules. Dr Gutman also stressed the importance of
the principles of subsidiarity and proportionality and the reference to these princi-
ples in the Green Paper, although she also mentioned the failure on the part of the
European Court of Justice to conduct a rigorous examination of these principles.

3. Between Business Law and Consumer Law, Due Process,

Legitimacy, and Competence

During the second part of the conference, the focus shifted slightly and a discussion
arose on the importance of taking combined action at the level of both European
contract law and European consumer law. Professor Geraint Howells’33

30 Kathleen Gutman is a Postdoctoral Research Fellow at the Institute of European Law at the Catholic

University of Leuven.
31 Dr Jacobien W. Rutgers (see below) agreed with Dr Gutman that a proper study about the legal basis

for an ‘optional instrument’ is currently missing from the debate. Prof. Geraint Howells (see below)

agreed with Dr Gutman that a legal basis can be found in Arts 114 and 352 TFEU.
32 European Court of Justice: ECJ C-436/03, European Parliament v. Council, 2006, ECR I-3733

(European Cooperative Society-case).
33 Geraint Howells is professor of commercial law at the University of Manchester.

463



presentation concentrated on the distinction between the proposals for European
contract law reform and European consumer law. Professor Howells was of the
opinion that contract law and consumer sales are intertwined because the consumer
acquis has served as a source of inspiration for the CFR. However, he emphasized
that it is wrong to confuse the goals of these separate projects. With its separate
proposal for a consumer rights directive,34 it seemed that the Commission agreed
with Professor Howells’ point of view, although the latter noticed that in the current
debate, the two regimes have been regrouped together under the so-called optional
instrument. While it is clear that the ‘optional instrument’ option has its strengths
(in terms of increasing the European identity) and its weaknesses (the uncertainty
experienced by lawyers when confronted by a new instrument), Professor Howells
was convinced that a real solution for increasing inter-state trade consisted in
creating an appropriate platform for dispute resolution. This is an assertion that
enjoys our full endorsement and was also made, albeit indirectly, by Prof. Suzanne
Augenhofer 35 and her colleague Rosaria Maria Maugeri36,37 – even though it
remains extremely difficult to conceive how such a ‘platform’ would work. With
regard to the question that concerns the relationship between contract law and
consumer law, both Professors Augenhofer and Maugeri38 concluded that it is more
important to reform the consumer acquis on the basis of minimum harmonization
directives.39 If Europe proceeds with the ‘optional instrument’, this should, in
Professor Augenhofer’s opinion, apply to both cross-border and domestic transac-
tions, on the one hand, and to B2B, B2C, and C2C contracts, on the other hand.40

Ultimately, Professor Augenhofer considers that a long-term project on the civil
code is the best option when it comes to harmonizing European contract law and
reducing transaction costs.

The next topic concerned the relationship between national and European
law. Professor Marisa Meli41 stated that the relationship between European law and
national law is a dualistic one: it is a multi-level system where both systems are
distinct from, but in dialogue with, each other. In this respect, the CFR – on which

34 Proposal for a directive on consumer rights of the Commission, 8 Oct. 2008, COM(2008) 614.
35 Susanne Augenhofer is junior professor of civil and European private law at the Humboldt

University of Berlin.
36 Maria Rosaria Maugeri is professor of private and comparative law at the University of Catania.
37 Prof. Augenhofer underlined the importance of revising the European judicial system for the

purpose of enforcing the newly conceived European contract law. Prof. Maugeri considered that

the European Court of Justice would not be able to cope with all the cases that are bound to arise.
38 Like Prof. Augenhofer, Prof. Maugeri also preferred the adoption of a consumer rights directive

with full, albeit very restrained, harmonization.
39 She asserted that only a minor part of this, such as definitions etc., should be regulated by maximum

harmonization.
40 Contra: Prof. Twigg-Flesner (see below) proposed that its scope be limited to cross-border transac-

tions only; Prof. Cartwright (see below) made it clear that he does not endorse the domestic

application of the optional instrument.
41 Marisa Meli is professor of private and comparative law at the University of Catania.
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there is no agreement as to its benefits – is not yet ready to serve as an ‘optional
instrument’. Nevertheless, Professor Meli continued, it is eminently suitable as a
tool for the interpretation and application of national law. As a result, she advised
that the third option in the Green Paper, that is, the Commission recommendation
on European contract law, be selected. Professor Maugeri agreed with Professor
Meli and confirmed the opinion that the DCFR is not yet ready to become an
‘optional instrument’. According to Professor Maugeri, the DCFR has not yet
reached maturity because it contains too many open-ended concepts that could
cause uncertainty. Moreover, it fails to differentiate between small, medium, and
large enterprises, and this could adversely affect small businesses. She also feared
that no account had been taken of the Italian system when drafting the DCFR.
In other words, she adheres to the same reasoning as Professor Meli, namely that
the national systems have to be taken into account.

4. Consumer Contract Law First

The third part of the conference tackled the law on consumer contracts in greater
detail. Professor Christian Twigg-Flesner42 supported the argument that, in this
particular field, the era of harmonization by directives had ended and the age of
‘cross-border only regulation’ had begun. The Green Paper has, according to
Professor Twigg-Flesner, reopened the debate on the consumer acquis.43 Indeed,
criticism was levelled at the maximum harmonization method used in the proposed
directive.44 Professor Twigg-Flesner also pointed out that, in options 4 and 6, the
Green Paper proposed a ‘regulation’ on consumer contract law, which would be
restricted to cross-border transactions. He contended that the best solution was to
continue the process of harmonization by regulation rather than by directives.45

This was because regulations are more transparent and more coherent and could
result in swifter harmonization. Moreover, the process of transposition would
present fewer difficulties, given that regulations are directly applicable. To make
the use of regulations more politically acceptable, Professor Twigg-Flesner

42 Christian Twigg-Flesner is professor of commercial law at the University of Hull.
43 Green Paper on the Review of the Consumer Acquis, COM(2006) 744 final.
44 See the speech made by Viviane Reding, vice president of the European Commission responsible for

justice, fundamental rights, and citizenship: ‘Doing the Single Market Justice: Unleashing the
Digital Single Market Conference’, organized by the Lisbon Council Brussels, 16 Sep. 2010,
SPEECH/10/441: ‘Let me start with the Consumer Rights Directive. This legislative initiative lies

at the heart of consumer policy in Europe. We need to maintain a constructive momentum towards
the adoption of legislative proposals . . . That should clear the way to adoption in the course of 2011.
I am a realist; I know that flexibility is needed if we want to reach that goal. We will probably not be
able to achieve full harmonisation across the board as was originally proposed’.

45 Prof. Twigg-Flesner cites the Single Market Report: ‘A New Strategy for the Single Market at the
Service of Europe’s Economy and Society’, report to the President of the European Commission
José Manuel Barroso by Mario Monti, 9 May 2010, p. 93: ‘There is thus a growing case for choosing

regulations rather than directives as the preferred legal technique for regulating the single market.
Regulation brings the advantages of clarity, predictability and effectiveness’.
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proposes that their scope be restricted to cross-border transactions, as opposed to
the solution advocated by Professor Augenhofer, who preferred to see their scope
expanded to include domestic transactions. In relation to cross-border transactions,
Professor Twigg-Flesner believed that European contract law should apply automa-
tically rather than through the process of pressing the ‘blue-button’ in the form of
an ‘opt-in optional instrument’. In this regard, it is possible to note a similar line of
reasoning in Professor Lando’s ‘opt-out’ solution, although Professor Twigg-Flesner
might not even entertain the possibility of ‘opting out’.

Dr Vanessa Mak46 explored the possible content of such an ‘optional instru-
ment’ in greater depth. She expressed the view that, at all events, the scope of this
instrument could extend to both B2C and B2B. However, she added that this scope
should be limited to online sales contracts, quoting Viviane Reding as saying, in July
2010, ‘I want a Polish, German or Spanish consumer to feel as safe when doing
business with an Italian, Finnish or French company online as when they are at
home’.47 Furthermore, Dr Mak was conscious of the choice that has to be made
between a high level of consumer protection and a profoundly integrated internal
market. She expressed the preference that the instrument should contain a high
level of consumer protection and was aware of the risk that this instrument would
not be the most effective tool for the integration of the internal market. Never-
theless, she was mindful of the risk that the choice made would be an ‘average level
of consumer protection’ as a means of enhancing the integration of the internal
market. In our view, Dr Mak was quite correct to highlight one of the most crucial
issues here in the debate: a balance has to be struck, one cannot have it both ways.
Dr Jacobien W. Rutgers (see below) stated this position in even starker terms: the
instrument will only be opted for if the level of protection afforded is lower under
the ‘optional instrument’ than under the relevant national systems. However, if this
proves indeed to be the case, this project will result in social dumping.

5. The Optional Code and Its Philosophy: Pros and Cons

The final part of the conference delved more deeply into the political philosophical
foundations and assumptions underlying the debate. It is perhaps unfortunate that
this item did not feature at the start of the conference. It would have been useful,
from the outset, to be aware of our basic political assumptions before attempting to
provide answers. It would also be easier to provide the Commission with proposed
answers if the latter had made its own policy choices clear in the course of this

46 Vanessa Mak is assistant professor of private law at the University of Tilburg.
47 See also the speech made by Viviane Reding, Vice President of the European Commission respon-

sible for Justice, Fundamental Rights and Citizenship EU Citizens’ Rights Conference – ‘The Way
Forward Brussels’, 1 Jul. 2010, SPEECH/10/353: ‘Let me take another example: half of EU

households have an internet connection, but only 12% of EU web users feel safe making transac-
tions on the internet: tellingly, more than 1 in 3 consumers declare that they are wary about buying
from another EU country at a distance or while travelling because they are uncertain about their

rights as consumers’.
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debate. Therefore, we can refer back to the dilemma outlined by Dr Mak in her
presentation – do we want more consumer protection or more internal market?
The answer to this dilemma will be influenced considerably by our fundamental
political assumptions.

Professor Fernando Gomez48 presented his paper, jointly authored by
Professor Juan Jose Ganuza,49 that seeks to discover which of the various methods
of harmonization available (i.e., maximum harmonization, minimum harmoniza-
tion, or harmonization by means of an ‘optional instrument’) will yield the greater
economic benefits. However, Professor Hesselink’s presentation (see below) made
us realize that this approach endorses a somewhat utilitarian perspective. Professor
Gomez considered it necessary to develop an optimal decision-making process,
which takes into account two key factors: (1) the cost faced by businesses in order
to comply with these standards and (2) national preferences as regards the content
of the rules in question (e.g., on consumer protection). In addition, the main goal is
to reduce obstacles to cross-border trade and to increase efficiency, taking into
account the political priorities of the Member States. According to Professor
Gomez, the outcome of this economic analysis is that an ‘optional instrument’
would be a very attractive solution if it were technologically and economically
possible to use both national and European standards, because this would be
respectful of national preferences while at the same time overcoming the barriers
to cross-border trade. If businesses are forced to use a single maximum and mini-
mum standard, a higher level of harmonization will be achieved. However, Profes-
sor Gomez warned of the dilemma that could ensue in that maximum harmonization
would encroach on political preferences while minimum harmonization will not
always open up the market.

As is asserted at the beginning of section 5, more theoretical work needs to
be done in this field as well. Professor Martijn Hesselink50 contributed to this view
where he linked the questions raised in the Green Paper on European contract law
and the notion of an ‘optional instrument’ to five leading contemporary political
philosophical theories: (1) utilitarianism, (2) liberal egalitarianism, (3) libertarian-
ism, (4) communitarianism, and (5) the theory of deliberative democracy and
citizenship. He considered, for example, that the utilitarian theory would welcome
an ‘optional instrument’ because it takes into account individual preferences and
would lead to competition between various legal systems. Also, the liberal-egalitarian
theory would welcome the ‘choice’ provided by the ‘optional instrument’, given that
this presents a ‘real choice’. One cannot agree with Professor Hesselink’s view that
the libertarian theory would not provide any inspiration: at all events, the principle
of contractual freedom must, at least to a certain extent, be taken into account when

48 Fernando Gomez is professor of law and economics at the University of Pompeu Fabra, Barcelona.
49 Juan Jose Ganuza is professor of economics at the University of Pompeu Fabra, Barcelona.
50 Martijn W. Hesselink is professor of European contract law, private law theory, and methods of

legal research at the University of Amsterdam.
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drafting the relevant rules. The communitarian and the citizen theories are, accord-
ing to Professor Hesselink, on opposite sides as to what kind of democratic process
has to be taken into account. The communitarian perspective would prefer a case-
by-case organic growth of the law, whereas the latter theory prefers a democratic
deliberative process. Professor Hesselink concluded that there is no single theory
that could provide a complete answer to the questions raised in European contract
law but that each theory contains its own valuable arguments.

Professor Assunção Cristas51 stressed that it is impossible to explain the
Green Paper’s policy choices using the techniques of the law or of economics.52

Professor Cristas was convinced – and we can agree with this point of view – that any
choice in this regard must ultimately be a political one. In our view, at this level, a
policy choice between more consumer protection and more internal market is to be
made before technical legal aspects can be dealt with. Her analysis of the problem
started with the question ‘what do we want from this new legislative instrument?’
She also drew attention to the Commission’s two main objectives – to ‘take full
advantage of the internal market’53 and, more implicitly, for Europe to assume
worldwide leadership in the law. She asserted that the aspiration of achieving a
stronger internal market is a good one. However, Professor Cristas underlined her
basic (political) assumptions and stressed the need to bear in mind the principles of
subsidiarity, proportionality, liberty, and freedom. In the light of the principles of
proportionality and subsidiarity, she expressed a preference for an ‘optional instru-
ment’ adopted by a Regulation rather than one that was achieved by full harmoniza-
tion. The ‘optional instrument’ would also present the advantage that Member
States would be free to choose whether or not they wished to substitute the instru-
ment for their national law or whether they wished to maintain both; in addition,
the parties are free to choose this instrument or not. In Professor Cristas’ approach,
we can see aspects of the utilitarian, libertarian, and communitarian theories while
taking into account the importance of freedom of choice and subsidiarity.

Professor John Cartwright54 was especially critical of the notion of ‘choice’
in relation to the ‘optional instrument’. Choice is, first of all, not always a good
thing because it enables the parties to circumvent the rules of their own system,
which could undermine the choices made by national policy makers. This point of
view suggests that we should not disregard national traditions. In our view, this way
of thinking applies certain aspects of communitarian political philosophy.
In addition, Professor Cartwright, in line with Dr Sefton-Green and in opposition
to the ideas put forward by Professor Cristas, suggested that, in most cases, the
so-called choice that the ‘optional instrument’ offers does not amount to a ‘real

51 Assunção Cristas is an associate professor at the University Nova de Lisboa.
52 As opposed to the view expressed by Profs Gomez and Ganuza.
53 See Green Paper from the Commission on Policy Options for Progress towards a European Contract

Law for Consumers and Businesses, 1 Jul. 2010, COM(2010) 348, at 2.
54 John Cartwright is professor of the law of contract at the University of Oxford.
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choice’. Here, we can see that Professor Cartwright endorses an aspect of the
liberal-egalitarianism political philosophy as explained by Professor Hesselink.
In this perspective, the ‘optional instrument’ merely offers a ‘real choice’ for
businesses in certain situations55 but does not provide the consumer with a ‘real
choice’. Firms will always impose their own terms on consumers, whether there is
an optional instrument or not. The consumer will only have the choice to contract
with this firm or to choose another firm. Referring to sections 3 and 4, Professor
Cartwright contended that consumer protection should therefore be achieved
through the Consumer Rights Directive and not by an ‘optional instrument’.
Returning to the question of ‘choice’, he opined that, although businesses might
sometimes have a ‘real choice’, it remains a question of whether they will actually
opt for such a choice. It is far from certain whether the ‘optional instrument’ would
enhance legal certainty when making cross-border contracts.56 It will take a long
time before the authority of the instrument is increased by means of settled case
law, and this might cause firms to be reluctant to try the new contract terms.
Moreover, it is not certain that companies will appreciate the benefits of the
substantive rules contained in the ‘optional instrument’.

Finally, Dr Jacobien W. Rutgers57 agreed with Dr Gutman that what is
currently missing from the debate is a proper study of the legal basis for the
proposed ‘optional instrument’(see section 2). Next, she reiterated the importance
of clarifying the fundamental political and philosophical rationale underlying the
debate, as was demonstrated by Professor Hesselink. Dr Rutgers considered that
there could be two such rationales: either the freedom of contract, as endorsed by
Professor Cristas, or solidarity and social justice, which corresponds rather to the
view expressed by Professor Cartwright. Dr Rutgers used the example of the
European Company and stated that the ‘optional instrument’ will only be chosen
if the level of protection it provides is lower than is the case under the correspond-
ing national rules. She added that ‘if we proceed like this, this project will result in
social dumping’.

6. Conclusions

Professor Massimo Bianca58 ended the conference on a positive note and described
it as a success, although he also remarked that no coherent and uniform view had
emerged from it. He proposed to communicate all the relevant papers to the
Commission and called for more research as there remained ‘a long way to go’.

55 Although Prof. Cartwright made it clear that businesses do not always have the same bargaining
powers.

56 Prof. Cartwright made it clear that he does not endorse the domestic application of the ‘optional

instrument’, as opposed to the view expressed by Prof. Augenhofer.
57 Jacobien W. Rutgers is an associate professor of private law at the University of Amsterdam.
58 Massimo Bianca is professor of private law at the Luiss Guido Carli University in Rome.

469



Indeed, more insight and time are clearly needed here. First of all, the
European institutions need time to work out their own basic political and philoso-
phical positions on European contract law: do we need more consumer protection
or do we prefer market integration? They also need time to find a proper legal basis,
to remain within the limits of their powers, and to reflect on the appropriate
democratic or incremental process required to adopt such an instrument. Further-
more, we in the academic world need time to assist the European institutions with
this extremely onerous task. On the other hand, we actually have already had plenty
of time in that this project started nearly ten years ago.59 Would it be outrageous for
us to admit that, as academics, we do not have all the clear-cut answers? And would
it be shameful to recognize that positive law has its limits and that it is time for a
debate on the normative aspects of the law?

59 And even 30 years ago, if we take into account that Commission on European Contract Law has
been working since 1982 to establish the PECL.
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