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Belgian Case Note

The Defect of Consent Deceit, Information Duties,

and Discrimination Legislation: The Thor Steinar

Cases Applied in Belgian Law

SANNE JANSEN�

1. Introduction: The Thor Steinar Cases

The two Thor Steinar cases of the German Bundesgerichtshof of 11 August 2010
concern the defect of consent deceit (arglistiger Täuschung) in a tenancy contract.
Both cases bear upon the commercial tenancy of two shops selling textiles and
accessories. The assortment list of the goods that were to be sold in the shops was
integrated in the tenancy contract (Case XII ZR 192/08) or emailed to the landlord
(Case XII ZR 123/09). However, although they did not mention the brands, the lists
omitted that most of the clothes and accessories were of the controversial brand
Thor Steinar. This brand is often associated with extreme right-wing convictions by
the media and Internet sources (Wikipedia).38 In addition, the German Bundestag

and some football stadiums forbid to wear clothes of this brand. In both cases, the
landlords demand the immediate termination, the clearance, and the restitution of
the premises founded on the defect of consent deceit. The Bundesgerichtshof
granted the demands of the landlords (see section 2.2 for further explanation on
this ruling).

Section 2 will compare the reasoning of the Bundesgerichtshof with regard to
the defect of consent deceit with the Belgian concept of deceit. Section 3 deals with
the defect of consent mistake. In section 4, the ‘lawful cause’ will be treated, and
section 5 is about the breach of the duties of the tenant. The influence of the
constitutional principle of equality will be treated in section 6, and section 7 focuses
on the anti-discrimination laws.

2. The Defect of Consent Deceit (Fraud)

2.1 Concept and Requirements

Definition – According to Article 1116 of the Belgian Civil Code (C.C.), deceit
(bedrog/dol) is the ‘cause of nullity of the contract, when the artifices applied by
one of the contracting parties are of such nature that the other party obviously

� PhD researcher at the Law Faculty of the Catholic University of Leuven, Department of Private Law,

Institute of the Law of Obligations.
38 See <http://en.wikipedia.org/wiki/Thor_Steinar>: Wearing Thor Steinar clothes gives an indica-

tion of membership in the Neo-Nazi subculture. Neo-Nazi’s are associated with white racialism and

anti-Semitism.
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would not have contracted without the artifices. Deceit is not presumed, it has to be
proven’. Deceit is the deliberate use of ‘artifices’ to induce a mistake (dwaling/

erreur) in the mind of the other contracting party.39

Conditions – Deceit always requires a material element (an artifice) and a
psychological element (the will to convince the other party to contract by means of
an artifice).40 Four conditions must be fulfilled for the defect of consent deceit:
(1) the use of artifices; (2) the deceit must be committed by the other contracting
party; (3) the party that commits deceit must have the intention to deceive or to
mislead the other party; and finally, (4) the deceit must be of an overriding
importance.

The use of artifices – The first condition to be met is the material element: the

use of artifices. The term ‘artifices’ is to be understood in a broad sense.41 It can
consist out of positive actions and of negative omissions.42 The first category
includes all acts that create an artificial appearance43 or mendacious declarations,44

for example, falsification of the mileage in cars,45 altering the books, unjust state-
ments in a publicity brochure,46 and false information.47,48 From this, we can
deduce that incorrect and incomplete information can also cause deceit. Even
omissions can provoke deceit.49 Given that the decisions on the Thor Steinar cases
were mostly based on deceit through concealing information, this condition will be
treated later on extensively (infra, section 2.2).

The deceit has to be committed by the deceiving party – The artifice has to be
committed by the contracting party.50 However, it is sufficient for this party to be an
accomplice.51 If the deceit is only committed by a third person, the contract cannot

39 A. DE BOECK, ‘De wilsgebreken dwaling en bedrog vandaag responsabilisering en ankerplaats voor
de precontractuele informatieverplichting’, in R. Van Ransbeeck (ed.), Wilsgebreken, die Keure,

Brugge 2006, p. 72; S. STIJNS, Verbintenissenrecht, vol. 1, die Keure, Brugge 2005, p. 84; P. VAN
OMMESLAGHE, Droit des obligations, vol. 1, Bruylant, Brussels 2010, p. 247; P. WÉRY, Droit des

Obligations, vol. 1, Larcier, Brussels 2010, p. 225.
40 E. SWAENEPOEL, De rechterlijke toetsing van het evenwicht, Intersentia, Antwerp 2011, p. 288,

No. 382.
41 DE BOECK, 2006, p. 73; WÉRY, p. 225.
42 STIJNS, p. 84.
43 SWAENEPOEL, 2011, pp. 228–229, No. 383.
44 Cass. 28 Apr. 1961, Pas. 1961, I, 925, note R.H.
45 Cass. 21 Apr. 1988, THB 1991, 203, note C. JASSOGNE.
46 Cass. 18 Feb. 1999, Pas. 1999, 230, RW 2001-02, 500, and R. Cass. 1999, 284, No. 819.
47 About the positive violation of the information duty and the exception of dolus bonus, see DE

BOECK, 2006, pp. 74–77.
48 For more examples, see L. CORNELIS, Algemene theorie van de verbintenis, Intersentia, Antwerpen

2000, p. 59.
49 For a long time, there was no consensus if omissions can be qualified as an artifice: DE BOECK,

2006, p. 74.
50 DE BOECK, 2006, p. 87; CORNELIS, p. 62; STIJNS, p. 85; VAN OMMESLAGHE, p. 257.
51 DE BOECK, 2006, pp. 87–88; CORNELIS, p. 62.
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be nullified and only damages can be awarded (Articles 1382 and 1383 C.C.).52

The facts of the Thor Steinar cases do not pose any problems with regard to this
requirement: The tenant was the contracting party who ‘tried to deceive’ the
landlord.

The intention to deceive – The deceiving party has to deliberately (i.e., with
bad faith) mislead the other party in order to obtain an advantage.53 However,
according to Article 1116(2) C.C., deceit is not presumed and has to be proven.
There is no deceit without the intention to mislead the other party: even a serious
fault or negligence cannot be qualified as ‘deceit’ and can only be sanctioned as a
culpa in contrahendo.54 It has to be noticed – in relation to the Thor Steinar cases –
that it is far more difficult to prove the intention to deceive when the artifice is an
omission: for example, the difficulty to distinguish between ‘remaining silent out of
serious negligence’ and ‘deliberately remaining silent’ (also infra, section 2.2).55

The proof of the intention to deceive can be delivered by all legal means.56 In both
annotated cases, the Bundesgerichtshof judges that there is an intention to deceive
the landlord. Indeed, the tenant knew the polemic concerning Thor Steinar and that
this information was important for the landlord.57

Principal deceit – The deceit must be of an overriding importance for the
deceived party to conclude the contract.58 This is called ‘principal deceit’: without
the deceit, the other party would not have concluded the contract. Only ‘principal
deceit’ will lead to the nullity of the contract.59 The appreciation of this ‘overriding
importance’ must be concretized: One must take into account the personal char-
acteristics of the deceived party such as age, experience, and education.60

The Court of Cassation states in a ruling of 30 June 2005 that, under certain
circumstances, keeping silent in an exchange contract can be considered deceit, if
the party would not have contracted if he had been aware of the concealed informa-
tion.61 ‘Incidental deceit’ has no decisive influence on the conclusion of the con-
tract, which only leads the deceived party to contract under more onerous
conditions than he would have otherwise.62 The sanction is not the nullity of the

52 CORNELIS, p. 62; STIJNS, p. 85; VAN OMMESLAGHE, p. 258; WÉRY, p. 229.
53 CORNELIS, p. 60; STIJNS, p. 85; SWAENEPOEL, 2011, pp. 229–230, No. 385 WÉRY, p. 228.
54 WÉRY, p. 228; see also CORNELIS, p. 60.
55 DE BOECK, 2006, p. 84.
56 Cass. 25 Feb. 2000, Arr. Cass. 2000, 478, Pas. 2000, 473, R. Cass. 2000, 369, and RW 2002-03,

37.
57 Bundesgerichtshof, XII ZR 192/08, No. 15 and XII ZR 123/09, No. 13.
58 DE BOECK, 2006, p. 86; VAN OMMESLAGHE, p. 254.
59 Cass. 1 Dec. 1997, Arr. Cass. 1997, 1255, Pas. 1997, 1315, Soc. Kron. 1998, 292, and R. Cass.

1998, 232. See also CORNELIS, p. 64.
60 WÉRY, pp. 228–229.
61 Cass. 30 Jun. 2005, Pas. 2005, 1488 and RW 2007-08, 1406, note.
62 DE BOECK, 2006, pp. 86–87; CORNELIS, p. 64; STIJNS, p. 86; VAN OMMESLAGHE, p. 254.
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contract but damages based on culpa in contrahendo.63 If this condition is applied
to the Thor Steinar cases, the contract would only be invalidated (‘principal deceit’)
if the landlord would not have contracted with the tenant if he had been aware of the
information that the tenant was intending to sell almost exclusively Thor Steinar

goods.
No requirement of excusability – The contract can also be invalidated in case

of severe or inexcusable negligence/carelessness of the deceived party (as opposed
to ‘mistake’).64 From the moment that there is deceit, it is irrelevant whether the
mistake of the deceived party is excusable or not.65 The Court of Cassation has
confirmed this point of view in its judgment of 18 March 2010 and states that this is
an application of the legal principle fraus omnia corrumpit.66 This solution has
been criticized by the doctrine. These authors question the discrepancy between the
non-requirement of excusability and the pre-contractual information duties of both
parties: The deceived party sometimes has a duty to inform himself, notwithstand-
ing the omission of the ‘deceiving’ party (also infra, section 2.2).67

2.2 Deceit, Artifices, and Pre-contractual Information Duties

Since the Thor Stein cases treated mainly the problem of deceit through concealing
information, we will delve more deeply into this subject. First, the ruling of the
Bundesgerichtshof will be discussed, and thereafter, the Belgian rules will be read in
light of the ruling of the Bundesgerichtshof.

The ruling of the Bundesgerichtshof and deceit through concealing

information – As seen in the introduction, the tenant did not mention his intention
to sell goods of the brand Thor Steinar. According to the Bundesgerichtshof, this
constituted arglistiger Täuschung. The German case note68 lists the conditions for
arglistiger Täuschung: the intention of the deceiving party to deceive the other party
and to elicit a mistake in the will of the deceived party. Like in Belgian law, the
deceit can consist out of, on the one hand, positive acts, such as artificial appear-
ances and false declarations, and, on the other hand, omissions, such as keeping

63 The difference between ‘principal’ and ‘incidental’ deceit is contested: DE BOECK, 2006, p. 87;

VAN OMMESLAGHE, pp. 254–255.
64 DE BOECK, 2006, pp. 89–96; CORNELIS, p. 63; STIJNS, p. 86; SWAENEPOEL, 2011, p. 230,

No. 387.
65 Cass. 29 May 1980, Arr. Cass. 1979-80, 1201 and Pas. 1980, I, 1190, note.
66 Cass. 18 maart 2010, RABG 2010, 1292, noot E. DE KEZEL, this judgment was preceded by: Cass.

23 Sep. 1977, Arr. Cass. 1978, 107, met concl. Adv. Gen. E. KRINGS, Pas. 1978, 100, RW 1978-
79, 933, JT 1978, 362, and RCJB 1980, 21, note J. MATTHIJS; Cass. 6 Oct. 1977, Arr. Cass. 1978,

168 and Pas. 1978, 157; Cass. 29 May 1980, already cited.
67 DE BOECK, 2006, pp. 91–96 and 98: with references to several authors pro and contra. See also

E. SWAENEPOEL, ‘Recente ontwikkelingen van de leer der wilsgebreken, met aandacht voor

toepassingen in koopcontracten’, in Recht in beweging, Maklu, Antwerpen 2006, pp. 349–350.
68 A. SEIFERT, ‘Neue Grenzen der Aufklärungspflichten im deutschen Recht’, in this volume.
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silent about certain information. Seifter states69 that it is more difficult to derive the
defect of consent deceit from omissions, because Germany knows no general
information duty (as was confirmed by the Bundesgerichtshof70). Nevertheless, the
tenant was obliged to indicate that he was intending to sell almost exclusively the
brand Thor Steinar. The Bundesgerichtshof adopted the following reasoning: Good
faith can impose a duty on a contracting party to inform the other party of facts that
are obviously of decisive nature for his/her consent (i.e., facts that could prevent or
endanger the contractual aims or inflict heavy economic losses on the other con-
tracting party), and moreover, a landlord is not obliged to inform himself about
unusual circumstances.71 Furthermore, the Bundesgerichtshof states that the scope
of the information duties has to be evaluated on a case-by-case basis. In both cases,
the (potential) economic loss and the reputation of the landlords played an impor-
tant role72 in assessing the information duties of the tenant. The intention to sell
this brand was of a decisive nature for the landlord and is an unforeseeable and
unusual circumstance. Subsequently, the Bundesgerichtshof decides that the land-
lord was mistaken and that good faith obliged the tenant to inform him about his
intention to sell Thor Steinar goods.

Belgian rules on deceit through concealing information – A ruling of the
Belgian Court of Cassation of 30 June 200573 has stated that, in certain circum-
stances, keeping silent in an exchange contract can be considered deceit if the party
would not have contracted if he had been aware of the concealed information.74

This case was preceded by the ruling of the Court of Cassation of 28 April 1961 that
stated that there is deceit when a party conceals information in addition to false

69 Ibid.
70 See, e.g., Bundesgerichtshof, XII ZR 192/08, No. 21: ‘Zwar besteht bei Vertragsverhandlungen keine

allgemeine Rechtspflicht, den anderen Teil über alle Einzelheiten und Umstände aufzuklären, die

dessen Willenentschliebung beeinflussen könnten’.
71 However, the German Supreme Court remarked that contracting parties are obliged to inform

themselves and that there is a general principle in commercial tenancy that the landlord must

inform himself about the common risks in tenancy contracts (Bundesgerichtshof, XII ZR 192/08,
Nos 23–24 and XII ZR 123/09, Nos 21–22).

72 In Case XII ZR 192/08, the fact that the tenant sells clothes associated with extreme right

convictions in a shop located in a shopping centre ‘Hundertwasserhaus’, that is a tourist attraction
designed by an artist, can harm the reputation of the landlord: Tourists and clients could avoid the
shopping centre, and other shop tenants could demand a price reduction or a termination of their
tenancy contracts. In Case XII ZR 123/09, the premises were damaged with graffiti, the reputation

of the landlord is at stake, and the landlord wants to prevent problems with the other tenants.
In both cases, the sale of the brand Thor Steinar inflicts economic loss to the landlord.

73 Cass. 30 Jun. 2005, Pas. 2005, 1488 and RW 2007-08, 1406, note.
74 See also Cass. 8 Jun. 1978, Arr. Cass. 1978, 1189, Pas. 1978, I, 1156, RW 1978-79, 1777, and

RCJB 1979, 525, note J.-P. MASSON: The Court stated that there is (incidental) deceit when one of
the contracting parties keeps silent about certain facts while concluding the contract, when these

facts are of such an importance to the deceived party that he would only have concluded a less
onerous contract; confirmed in Cass. 16 Sep. 1999, Arr. Cass. 1999, 1116, Pas. 1999, 1160, RW

2001-02, 414, and AJT 2000-01, 787, note W. DE BONDT.
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declarations.75 These cases show that remaining silent can, in certain circum-
stances, constitute deceit. In Belgian law, there is also no general information duty
for contracting parties.76 They only have to speak when they have the duty to do so
or deliberately remained silent. In Belgian law, there is a difference between
‘remaining silent’ and ‘deliberately remaining silent’.77 A contracting party can
remain silent because he forgets to mention certain facts or because of negligence:
This will not constitute deceit but merely a culpa in contrahendo and can be
sanctioned through the rules of extra-contractual liability.78 Only deliberately
remaining silent constitutes deceit: This is the case when a contracting party is
willingly silent and does not say what he knows and should say (special duty to
speak).79 This implies that the deceiving party knows the information and knows (or
must know80) the importance of the information for the other party.81 Second, there
has to be a ‘special duty to speak’ or to inform the other party. This special duty to
speak can come forth of special legislation (e.g., Article 4 Wet Marktpraktijken en
consumentenbescherming (WMPC)82), customs, the nature of the contract, the
special circumstances of the contracting parties (e.g., professional expertise83, the
weakness of a contracting party84), the faith that a contracting party creates85,
the circumstances of the preliminary negotiations,86 and the obligation of loyalty
(e.g., the duty to answer correctly on questions).87,88 The information duty ceases

75 Cass. 28 April 1961, Pas. 1961, I, 925, note R.H.; see also Rb. Brussel 22 Nov. 1999, TBBR

2003, 726.
76 DE BOECK, Informatierechten en – plichten bij de totstandkoming en uitvoering van overeenkomsten,

Intersentia, Antwerpen 2000, pp. 287–289; STIJNS, p. 84; VAN OMMESLAGHE, p. 250; WÉRY,
p. 227. Contra: there is a general information duty: J. MASSON, ‘Les fourberies silencieuses’, RCJB

(Revue critique de jurisprudence belge) 1979, pp. 527, 538–541; similarly: B. VAN DEN BERGH,

‘De overdracht van een handelszaak en de informatieplicht vanwege de overdrager: ‘‘spreken is
zilver, zwijgen is fout’’’, 7. TBBR (Tijdschrift voor Belgisch Burgerlijk Recht) 2009, pp. 373–374.

77 DE BOECK, 2006, pp. 79–80.
78 DE BOECK, 2000, pp. 285–286; STIJNS, p. 85, see also CORNELIS, p. 60. See also Antwerpen 3

Dec. 2007, TBBR 2009, p. 254: keeping silent is within the framework of a due diligence enquiry of
a Share Purchase Agreement (SPA) not in every circumstances deceit.

79 STIJNS, p. 85; WÉRY, p. 227.
80 ‘Must know’ is not the same as ‘ought to know’: A party has not a duty to conceal information if he

ought to know the importance for the other party (lack of an intentional element): DE BOECK,
2000, pp. 274–275 and 286.

81 DE BOECK, 2006, pp. 79–80.
82 Act of 6 Apr. 2010 concerning ‘market practices’ and consumer protection, B.S. 12 Apr. 2010.
83 DE BOECK explains that there is a recent trend in the Belgian jurisprudence to presume the

intention to deceive when the concealed information should be provided by a professional:
DE BOECK, 2006, p. 85.

84 SWAENEPOEL, 2011, p. 119, No. 383.
85 DE BOECK, 2000, No. 671; STIJNS, p. 85.
86 VAN OMMESLAGHE, p. 251.
87 Ibid.
88 Arbrb. Mons 9 Jun. 2000, JTT 2000, 426: Concealing information constitutes deceit when the

deceiving party has to speak under the law or customs, because of his/her professional situation, his
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when this duty lies on the other party.89 The principles set forth by the Court of
Cassation were implemented by the courts inferior to the Court of Cassation, as
illustrated by the following cases. The Court of First Instance in Brussels contends
that, in certain circumstances, concealing information (such as keeping silent about
a deficient heating system when selling a house) can be considered a fraudulent
artifice when there is a duty to reveal information.90 A ruling of the Court of Appeal
of Brussels on 14 March 2008 judged that a party who transfers a commercial
business has an information duty versus the transferee when the local authorities
have announced to the original owner that the parcel will be occupied by those
authorities.91,92

Application of the Belgian rules concerning deceit to the Thor Steinar cases –
Applying what precedes to the Thor Steinar cases, the tenant must both have
deliberately remained silent and have had a special duty to speak. This special duty
to speak can come forth of, among others, the special circumstances of the con-
tracting parties. It is by no means certain that a Belgian judge would interpret the
‘special circumstances of the case’ in the same way as the Bundesgerichthof did. It is
doubtful whether, under Belgian law, ‘the potential economic harm’ or the damage
to the ‘reputation’ of a contracting party caused by the sale of goods of a contro-
versial brand would be considered such a ‘special circumstance’. Moreover, in
Belgian law, no special information duties93 with regard to what is to be sold apply
to tenancy contracts. However, the ruling of the Court of Cassation of 28 April 1961
(supra), which stated that there is deceit when a party conceals information in
addition to false declarations, could be applied to the cases of the Bundesgericht-
shof. Indeed, in Case XII ZR 123/09, the Court takes into account that the tenant
has sent an email with the false declaration that the shop would only sell clothes that
were made by the tenants and that he has ‘concealed’ that the assortment mostly

special position or circumstances. Likewise, in this sense: Brussels 10 Jun. 2008, TRV 2007, 640:
A duty to speak comes forth of special legislation, the customs, the nature of the contract, and
special circumstances of the parties.

89 DE BOECK is of the opinion that the most important argument against a general information duty
is that every party has a duty to inform him/herself: DE BOECK, 2006, pp. 81–82.

90 There was no deceit because there was no intention to deceive: Rb. Brussels 8 Mai 2006, TBBR

2006, p. 438.
91 Concealing this information constitutes (incidental) deceit and a culpa in contrahendo: Brussels 14

Mar. 2008, TBBR 2009, p. 365. Van Den Bergh comments that the court has taken into account the

circumstances and the duty of the transferees to inform themselves. However, in this case, there was
a relationship based on (mutual) trust between the two parties, which the Court took into account to
qualify the situation as deceit: B. VAN DEN BERGH, TBBR 2009, pp. 368–374.

92 See also Bergen 17 Feb. 2005, TBBR 2007, p. 61. According to the Court of Appeal, the situation in

which the sellers of a house kept silent about a dispute with the neighbours constituted principal
deceit.

93 Other information duties of the landlord/tenant: The landlord has to present the tenant a ‘soil

attestation’; the tenant has to inform the landlord of a defect; the tenant has to inform the landlord
of damages to the rented good.
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contained Thor Steinar goods. Nevertheless, it remains debatable whether or not a
Belgian judge would consider this email a ‘false declaration’. According to us, this
will depend in the first place on the purpose of this email. If the parties intended to
give/collect general information about the category of goods that were to be sold, it
is not likely that this email will be considered a false declaration. If, on the contrary,
it should be very detailed information including the brands of the clothes, it is likely
that the email will be considered a false declaration. Besides, the fact that the tenant
declared that he would sell clothes made by himself can be, but is not necessarily, a
false declaration. The Thor Steinar clothes that the tenant sold were produced by his
business manager (of the M. GmbH), so it is in some way ‘selbst hergestellt’,
although this may be disputed. In Case XII ZR 192/08, the assortment list of the
goods that were to be sold in the shops was integrated in the tenancy contract.
The tenant did not mention the brands, but the list also omitted that most of the
clothes and accessories were of the controversial brand Thor Steinar. Although the
Bundesgerichtshof stated that the list constituted an integral part of the tenancy
contract, it did not pursue the matter in the remainder of the judgment. In our
opinion, the fact that this list was integrated in the tenancy contract makes it clear
that the landlord attached importance (and might have shown this during the
preliminary negotiations) to what was going to be sold in the premises. However,
here too, the facts at hand do not allow to determine clearly whether the parties
intended to inform/to be informed in general what sort of goods that were to be sold
or if they had the intention to give/obtain very detailed information, such as the
specific brand that was to be sold. In our opinion, it might be possible that a Belgian
judge would consider the omission to mention the brand in the lists a false declara-
tion or a breach of a special duty to speak due to the circumstances of the
preliminary negotiations and can decide that there is deceit.

In a nutshell, the applicability of the Belgian concept of deceit to the Thor
Steinar cases is, in our opinion, possible but quite uncertain. However, although the
subject of non-discrimination was not treated by the Bundesgerichthof in the Thor
Steinar cases, it might have a relevant influence on the pre-contractual information
duties of the tenant and the use of artifices (infra, section 6).

3. The Defect of Consent Mistake

Next to deceit, the defect of consent mistake exists in Belgian law (Article 1110
C.C.). There is mistake when a party unwillingly has an erroneous perception of the
reality.94 However, it is unlikely that the facts of the Thor Steinar cases would
constitute mistake. Three conditions must be fulfilled for a mistake to be sanctioned
with nullity. First, a mistake must be present at the time of conclusion.95 This
requirement will be met in the Thor Steinar cases: The landlord did not know about

94 STIJNS, p. 80.
95 Ibid.
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the brand of the clothes to be sold by the tenant when contracting. Second, the
mistake must be essential or substantial. The mistake has to be about any element
that has mainly convinced a party to conclude, in such a way that the contract would
not have been concluded without this element.96 The contracting party must/
should be aware of the importance of this decisive element for the other contracting
party. This condition will, most likely, be fulfilled in the Thor Steinar cases (supra,
section 2.1). Moreover, contrary to deceit, mistake must also be excusable (third
condition). There is only a defect of consent if a reasonable person in similar
circumstances would have made the same mistake.97 The contract will not be
nullified if a contracting party is frivolous or negligent when contracting.98 Indeed,
both contracting parties have a pre-contractual information duty: A contracting
party has a duty to inform, but the party who made a mistake has also a duty to
obtain information.99 It is more than likely that this last condition of excusability
will not be met in the Thor Steinar cases. Nevertheless, the principle of non-
discrimination might have an influence in balancing these pre-contractual informa-
tion duties of both parties (infra, section 6).

4. The Condition of Substantive Validity: A (Lawful) Cause

Article 1130 C.C. prescribes that ‘an obligation ( . . . ) with an unlawful case can
have no effect’. Article 1133 C.C. states that ‘a cause is unlawful when it is
forbidden by law, or when it is contrary to the public order or moral’. The ‘cause’
is a combination of the objective motives (for reciprocal contracts, the cause of the
obligation of one party lies in the object of the obligation of the other party) and the
subjective motives (the decisive reasons to conclude a contract).100 The subjective
motives play an important role when assessing the lawfulness of the cause.101 Thus,
(one of) the decisive reason(s) why the contracting parties concluded the contract
may not be contrary to rules of public order or mandatory law.102 An unlawful cause
will be sanctioned with absolute nullity.103 At first sight, we might question whether

96 See Art. 1110 C.C. and Cass. 27 Oct. 1995, Arr. Cass. 1995, 920, Pas. 1995, 950, JT 1996, 61; RW

1996-97, 298; Cass. 24 Sep. 2007, RW 2009-10, 1735, JLMB 2008, 1171; TBBR 2009, 216, note
D. PHILIPPE.

97 Cass. 6 Jan. 1944, Arr. Cass. 1944, 66; Pas. 1944, I, 133; Cass. 10 Apr. 1975, Arr. Cass. 1975, 871,
Pas. 1975, I, 785, Rec. gén. enr. not. 1976, 423, note; RCJB 1978, 198, note M. COIPEL; Cass. 13
Feb. 1978, Pas. 1978, I, 686; Cass. 20 Apr. 1978, Arr. Cass. 1977-78, 960 and Pas. 1978, I, 950;
Cass. 25 Oct. 1999, Arr. Cass. 1999, 1327, RW 2001-02, 1320; JTT 2000, 99, note.

98 STIJNS, p. 82.
99 DE BOECK, 2006, pp. 59–65.

100 See Cass. 16 Nov. 1989, Arr. Cass. 1989-90, 371, Pas. 1990, 331, RW 1989-90, 1259, TBBR 1990,

294, noot L. RAUCENT, JLMB 1990, 1190, Ann. Dr. Liège 1990, 334, noot P. DELNOY, RCJB

1993, 73, noot S. NUDELHOLE, Rev. not. b. 1990, 240; JT 1991, 211.
101 WÉRY, p. 269.
102 STIJNS, p. 108.
103 When there is absolute nullity, third persons (and also judges) can also invoke the unlawfulness of

the cause. However, because of the principle ‘in pari causa’ the judge can (optionally) only order
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‘the sale of Thor Steinar clothes’ constitutes an unlawful cause to conclude the
tenancy contract. However, Stijns gives the example of an analogous case: It is
possible that the object of the contract is not as such unlawful (renting a flat), but
the contract is invalid if the decisive reason of a contracting party (organizing
prostitution) pursues an aim that is contrary to the public order.104 In the Thor
Steinar cases, a judge might decide that the decisive reason (selling Thor Steinar

clothes) of the tenant105 to conclude the contract pursues an aim contrary to the
public order. Here too, the principle of non-discrimination of the constitution
might have an influence in examining the lawfulness of the cause (infra, section
6). Moreover, when we can classify the sale of Thor Steinar clothes as a criminal
offence (infra, section 7), it is more than likely that a judge would consider the
cause unlawful.

5. Breach of the Tenancy Contract

Article 1728 C.C. obliges the tenant to use the good as a bonus pater familias and to
respect the original purpose of good,106 as convened or emerging from the circum-
stances.107 The tenant is obliged to administer the rented good with the care of a
reasonable man. The doctrine has not yet extensively paid attention to this obliga-
tion. A breach of the duty of care was accepted in the following situations: acts of
violence by which the tenants come into conflict with other tenants; a tenant that
keeps dangerous or filthy pets; a commercial tenant that refrains from conducting a
business, which decreases the value of the clientele; and so on.108 The question that
arises in relation with the Thor Steinar cases is whether or not selling goods of this
particular brand constitutes a breach of the duty of care of the tenant. When we can

restitution/damages to the guilty party towards the innocent party: W. VAN GERVEN &
S. COVEMAEKER, Verbintenissenrecht, Acco, Leuven 2006, p. 143.

104 STIJNS, p. 108; see also VAN GERVEN & COVEMAEKER, p. 142. Other examples of unlawful

causes: WÉRY, p. 270.
105 Since the judgment of the Court of Cassation of 12 Oct. 2000, it is clear that in reciprocal contracts

a unilateral unlawful cause can also nullify the contract. The unlawful cause must not be the

decisive reason of both parties. Cass. 12 Oct. 2000, Arr. Cass. 2000, 1564, Pas. 2000, 1531,
Rev. not. b. 2001, 109, noot, TBBR 2001, 549, JLMB 2001, 1508, RW 2002-03, 416, note A. VAN
OEVELEN, RCJB 2003, 74, note P. WÉRY. See also WÉRY, pp. 270–276.

106 This ‘duty to respect the original purpose of the good’ seems to be interpreted broadly, and clauses
regarding the original purpose of a good are submitted to strict interpretation by the courts
(because of the freedom of trade): M. DAMBRE, ‘Rechten en verbintenissen van de huurder’, in

M. Dambre, B. Hubeau & S. Stijns (eds), Handboek algemeen huurrecht, die Keure, Brugge 2006,
p. 447: A change of purpose was only accepted in the following situations: e.g., using a premise with
a residential purpose for commercial purposes and using a restaurant for illicit sexual acts. At first
sight, it seems unlikely that judges would qualify ‘selling a certain brand of clothes’ as a change of

purpose. See also pp. 448 and 449: The case law is even more lenient vis-à-vis traders.
107 See also V. SAGAERT, B. TILLEMAN & A.-L. VERBEKE, Vermogensrecht in kort bestek. Goederen-

en bijzondere overeenkomstenrecht, Intersentia, Antwerpen 2010, p. 248.
108 S. BEYAERT, ‘Commentaar bij art. 1728 B.W.’, in Bijzondere overeenkomsten. Artikelsgewijze

commentaar, Kluwer, Mechelen, loose leaf, p. 4; DAMBRE, 2006, pp. 438–439.
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classify this behaviour of the tenant as a criminal offence (e.g., incitement to
discrimination, infra, section 7), it is very likely that a judge would characterize
this as a breach of Article 1728 C.C. A judge can remedy such a breach of
Article 1728 by means of the sanctions of the law of obligations: performance in
kind or by equivalent or termination of the contract (Article 1184 C.C.).109 We must
also take into consideration the complementary function of good faith
(Article 1134(3) C.C.) in the law of obligations.110 This principle implies that a
party must pay attention to the legitimate interests of the other contracting party
and that there must be a loyal cooperation between the contracting parties.111 If we
look at the Thor Steinar cases from a Belgian perspective, we think that an action
based on Article 1728 C.C. combined with the complementary function of good
faith (and especially when there is a criminal offence under the anti-discrimination
laws) has the best chance of success. In section 6, we will also look at the effect of
the principle of non-discrimination on the obligations of Article 1728 C.C.

6. The Indirect Effect of Articles 10 and 11 of the Belgian Constitution

The following parts focus on another unmentioned topic in the cases of the Bun-

desgerichtshof: the influence of the non-discrimination principle. Articles 10 and 11
of the Belgian Constitution proclaim the equality before the law and the enjoyment
of rights and freedoms without discrimination. In the following paragraphs, we will
examine whether this general constitutional non-discrimination principle can have
any influence in contractual relations and in particular on the defects of consent
deceit or mistake and on the due diligence obligations of the tenant.

The effect of human rights in horizontal relations – Traditionally, human
rights (and the non-discrimination principle) are considered to affect only
government-citizen relationships (vertical relations).112 However, human rights
have recently started to penetrate the horizontal relationships between citizens,113

109 DAMBRE, 2006, p. 444.
110 VAN GERVEN & COVEMAEKER, pp. 96–100.
111 STIJNS, pp. 61–62, i.e., ‘what a reasonable contracting party in the same circumstances would have

done’.
112 For a description of the evolution: K. RIMANQUE & P. PEETERS, ‘De toepasselijkheid van

grondrechten in de betrekkingen tussen private personen. Algemene probleemstelling’, in
K. Rimanque (ed.), De toepasselijkheid van de grondrechten in private verhoudingen, Kluwer,
Antwerpen 1982, p. 11; J. VELAERS, ‘De horizontale werking van het discriminatieverbod in de

antidiscriminatiewet, enkele constitutionele beschouwingen’, in Vrijheid en gelijkheid: de horizon-

tale werking van het gelijkheidsbeginsel en de nieuwe antidiscriminatiewet, Maklu, Antwerpen 2003,
pp. 289–290.

113 B. RENAULD, ‘Sources et notions du droit de la lutte contre les discriminations’, in P. Wautelet

(ed.), Le droit de la lutte contre la discrimination dans tous ses états, Anthemis, Luik 2009, p. 19.
RIMANQUE & PEETERS, p. 3, state that the horizontal effect of human rights is less recent than
one may think. S. VAN DROOGHENBROECK, ‘L’horizontalisation des droits de l’homme’, in

H. Dumont, F. Ost & S. Van Drooghenbroeck (eds), La responsabilité, face cachée des droits de

l’homme, Bruylant, Bruxelles 2005, pp. 355 and 356.
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via the concept of Drittwirkung.114,115 This concept has provoked two opinions
among the legal scholars, which are also present in the Belgian legal order. The first
opinion, favoured by Dirix, advocates the ‘direct Drittwirkung’ of the human rights
of the constitutions and the human rights treaties between citizens.116 However, the
majority of the doctrine is in favour of the ‘indirect Drittwirkung’ of human rights
through ‘open concepts’ of private law, such as: good faith, bonus pater familias,
public order, unlawful cause, and abuse of rights.117 Because of the importation of
human rights through ‘open concepts’, their application is possible in several areas
of the law, such as contract law. Further, Van Leuven supports the ‘strengthened
indirect horizontal effect’ of human rights:118 the judge should not be restricted by
the norms of private law, as these basic principles must be interpreted in conformity
with the human rights, and if necessary, their traditional meaning must be revised.
Another theory stresses the importance of power relations between the private
‘parties’.119

Our choice for the indirect horizontal effect – The theory of the ‘indirect
effect’ reconciles the freedom of private persons (and, to some extent, the freedom
of contract) and the respect for human rights. Applied to non-discrimination law,
this theory implies that Articles 10 and 11 of the Constitution have an indirect
horizontal effect through open norms of private law and, more specifically, of
contract law.120

Positive obligations of the state – According to the theory of indirect effect,
human rights of the Constitution impose not only negative but also positive obliga-
tions on the government. This means that the legislative and the judicial power have

114 Direct horizontal effect (unmittelbare Drittwirkung): H.C. NIPPERDEY, ‘Freie Entfaltung der
Persönlichkeit’, IV(2). Die Grundrechte, p. 751 and W. LEISNER, Grundrechte und Privatrecht,

München, 1960, p. 354. Indirect horizontal effect (mittelbare Drittwirkung): G. DÜRIG, Grundge-

setz. Kommentar, München 1978, pp. 66–67; T.O. GANTEN, Die Drittwirkung der Grundfreiheiten,
Duncker & Humblot, Berlin 2000, pp. 26–27.

115 However, De Vos is very critical about the (direct and indirect) effect of human rights between
citizens: B.J. DE VOS, Horizontale werking van grondrechten, Een kritiek, Maklu, Apeldoorn-
Antwerpen 2010.

116 E. DIRIX, ‘Grondrechten en overeenkomsten’, in K. Rimanque (ed.), De toepasselijkheid van de

grondrechten in private verhouding, Kluwer, Antwerpen 1982, pp. 49–51: fundamental rights can
have direct effect but not in the same way as in vertical relations.

117 A. DE BOECK, ‘Doorwerking van het gelijkheidsbeginsel in het contractenrecht. De contractvrij-

heid in het nauw gedreven?’, in UFSIA (ed.), Vrijheid en Gelijkheid. De horizontale werking van het

gelijkheidsbeginsel en de nieuwe antidiscriminatiewet, Maklu, Antwerpen-Appeldoorn 2003, p. 443;
J. VELAERS, ‘De proliferatie van de zgn. klassieke ‘‘liberale’’ grondrechten in de XXste en de

XXIste eeuw’, in B. Peeters & J. Velaers (eds), De Grondwet in groothoekperspectief. Liber amicorum

discipulorumque Karel Rimanque, Intersentia, Antwerpen 2007, pp. 129–132.
118 N. VAN LEUVEN, Contracten en mensenrechten. Een mensenrechtelijke lezing van het contracten-

recht, Intersentia, Antwerpen 2009, p. 290.
119 See also DIRIX, pp. 50–51.
120 VAN LEUVEN, p. 299 et seq.
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to prevent for the fundamental rights of one citizen to be affected by another
citizen.121 Applied to non-discrimination law in the contractual sphere, this prin-
ciple obliges the judicial power to interpret the open norms of contract law in light
of the principle of non-discrimination in Articles 10 and 11 of the Constitution.
Further, it obliges the legislative power to introduce laws that forbid discrimination
between citizens (infra, section 7).

The ruling of the Constitutional Court of 12 February 2009 – The ruling of
the Constitutional Court of 12 February 2009 brought clarity regarding the hor-
izontal application of the constitutional non-discrimination principle and has con-
firmed the indirect effect of this principle.122 The claimants asserted that it was
discriminatory that only a limited list of discrimination grounds was incorporated in
the new discrimination laws of 2007 (in contrast with the open non-discrimination
principle of the Constitution). The Court answered this complaint with the follow-
ing reasoning: that there might be special legislation (and a procedure) for some
protected grounds (such as race, gender, political views). However, this does not
mean that the victims of types of discrimination that are not included in the limited
list remain without protection. Persons in this situation can always make an appeal
to civil responsibility and demand the nullity of discriminating contractual clauses
in application of Articles 6, 1131, and 1133 C.C.123 Furthermore, the Court states
that no discrimination is allowed between private persons according to the articles
in the Constitution and the treaties. It is clear that the Constitutional Court refers to
the conform interpretation of the ‘open norms’ of private law in light of the
constitutional principle of non-discrimination. According to De Prins, the Court’s
ruling gave the constitutional principle of equality a wide scope of application124

with only three limitations: (1) It has to concern juridical relations between private
persons; (2) a person must have in fact or in law a position of power versus the other
party;125 and (3) it must enable this person to discriminate.126

Application of the theory of indirect effect of the principle of non-

discrimination to the Thor Steinar cases – In the Thor Steinar cases, two possible
discrimination grounds can arise: (1) The extreme right-wing connotation of the

121 VELAERS, 2007, p. 128.
122 GwH 12 Feb. 2009, No. 18/2009, B13 et seq.
123 Article 1131 C.C. concerns the cause; Art. 1133 C.C. states that a cause is unlawful when it is

forbidden by law, contrary to the public order or public morality. Art. 6 C.C. states that contracts
cannot harm the laws of public order.

124 D. DE PRINS, ‘Het Grondwettelijk Hof en de federale discriminatiewetten’, in C. Bayart,
S. Sottiaux & S. Van Drooghenbroeck (eds), Actuele topics discriminatierecht, die Keure, Brugge

2010, p. 31.
125 GwH 12 Feb. 2009, No. 18/2009, B.10.4.
126 D. DE PRINS & J. VRIELINK, ‘Die Wiederkehr des Gleichen. Het Grondwettelijk Hof en de

(federale) discriminatiewetgeving’, TBP (Tijdschrift voor Bestuurswetenschappen & Publiekrecht)

2009–2010, p. 599.
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Thor Steinar brand127 can constitute a discrimination based on race and religious
convictions, but vice versa (2) the wish of the landlords not to sell the brand in their
shops can potentially constitute discrimination based on ‘(political) views’ versus
the tenant. Furthermore, Article 19 of the Constitution (freedom of expression of
the tenant) has to be taken into account also. First of all, we must remark that if the
tenant invokes discrimination because of his ‘views’, a judge might consider this
discrimination as ‘justified’ because of the availability of a legitimate aim that is
objective, reasonable, pertinent, and proportional: namely non-discrimination of
others.128 Second, we are dealing with a conflict of human rights when we balance
the freedom of expression of the tenant and the prohibition of discrimination on the
grounds of race/religious convictions. Conflicts between human rights, such as
between the non-discrimination principle and other human rights (i.e., the freedom
of expression), regularly appear in horizontal relations.129 The theory of conflicts of
human rights is not yet extensively developed. The doctrine agrees upon the fact
that there is no hierarchy between human rights.130 When the judges cannot find a
practical solution for the concrete situation, the theory of the ‘balancing of human
rights’ has to be applied.131,132 The conflict of human rights is not easily resolved:
Velaers confirms this uncertainty and maintains that it is unclear which criteria the
European Convention on Human Rights (ECHR) applies.133 Although it seems
likely that a judge would favour to protect persons harmed by the discrimination
based on race and religious convictions, there are no clear-cut answers to this
question. On the one hand, freedom of expression must be protected, even if
opinions are critical or controversial.134 However, on the other hand, freedom of
expression is not an absolute right and can be limited.135 Abuses of the freedom of

127 See <http://en.wikipedia.org/wiki/Thor_Steinar>: association of Thor Steinar with racialism and
anti-Semitism.

128 The conflict between discrimination based on race and religious convictions and discrimination based
on ‘political views’ versus the tenant can also be the object of a ‘balancing exercise’ of the judges.

129 VELAERS, 2007, pp. 143–145.
130 Ibid., p. 145.
131 Ibid., pp. 146–150.
132 See, e.g., ECHR, Müslüm Gündüz v. Turkey, 4 Dec. 2003: ‘Tolerance and respect for the equal

dignity of all human beings constitute the foundations of a democratic, pluralistic society. ( . . . ) it
may be considered necessary in certain democratic societies to sanction or even prevent all forms of
expression which spread, incite, promote or justify hatred based on intolerance (including religious

intolerance)’. It has to be noticed that Art. 10 ECHR applies to racist or xenophobic speech against
minorities and that Art. 17 applies only in the context of Holocaust denial: see D. KEANE,
‘Attacking Hate Speech under Article 17 of the European Convention on Human Rights’, 25(4).
NQHR (Netherlands Quarterly of Human Rights) 2007, pp. 641–663.

133 VELAERS, 2007, pp. 149–150.
134 For Art. 19 of the Belgian Constitution: GwH, No. 157/2004, 6 Oct. 2004, B.41, B.50; for Art. 10

ECHR: ECHR, Handyside v. United Kingdom, 7 Dec. 1976, sec. 49.
135 J. VANDE LANOTTE & G. GOEDERTIER, Overzicht Publiek Recht, die Keure, Brugge 2007,

pp. 563–564.
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expression that constitute criminal contraventions cannot be allowed.136 However,
it remains a question whether selling Thor Steinar clothes137 would constitute such
a criminal offence (infra, section 7).

Even when we would accept that the protection of persons discriminated
because of their race and/or religious conviction tips the balance, the Court must
examine whether this is a ‘discrimination’ under the Constitution and consider the
possible justification of this discrimination. The judge has to decide if the situations
are comparable, and for the justification, the judge must consider whether there is a
legitimate aim that is objective, reasonable, pertinent, and proportional.138 It is
clear that the clothes might discriminate on the ground of race and belief and treat
people who are in comparable situations differently. In our opinion, there is in this
situation, no imaginable legitimate aim to justify this discrimination.

In addition to the uncertainties we described in the preceding paragraphs, we
must examine whether a judge would find ‘open norms’ in deceit, mistake, unlawful
cause, or the breach of a tenancy contract (Article 1728 C.C.). As for deceit, Van
Leuven states that the deceitful concealment of information can constitute a restric-
tion of human rights. However, she underlines that it is difficult to determine when
keeping silent equals an artifice and a breach of pre-contractual duties. Moreover,
Van Leuven states that there is a special duty to inform the other party, if the
‘deceiving’ party knows that a certain element in the contractual context constitutes
a restriction of the fundamental rights of the other party.139 She does not mention
that this information can constitute a restriction of the fundamental rights of ‘third
parties’, as is the case in the Thor Steinar judgments. However, if the same line of
reasoning is followed, the tenants might have the duty to inform the landlord of
their intention to sell almost exclusively Thor Steinar goods. However, the theory of
the ‘strengthened indirect effect’ of Van Leuven has not yet been confirmed by the
Constitutional Court. Likewise for mistake, it is uncertain whether a judge would
find open norms in the defect of consent mistake. This ‘open norm’ can be hidden in
the balancing exercise – in relation to the excusability of the mistake – between the
duty to inform and the duty to inquire (supra, section 3). Stijns asserts that the duty
to inform must be understood in light of the standard of the bonus pater familias.140

136 See Anti-racism Law (see infra), Art. 446 et seq. Criminal Code for blasphemous expression,
Art. 383 Criminal Code for obscenities, the Law of 23 Mar. 1995 to punish the denial, under-
estimation, justification, or approval of the genocide during WWII, B.S. 30 Mar. 1995.

137 In a Hungarian case, the ECHR has ruled that the criminal conviction of a person that has worn a
five-pointed red star (which the government linked with totalitarianism) does not pass the propor-
tionality test and violates Art. 10 of the Convention (freedom of expression): ECHR, Vajnai v.

Hungary, 8 Jul. 2008, para. 57.
138 J. VANDE LANOTTE & G. GOEDERTIER, Overzicht Publiekrecht, die Keure, Brugge 2007,

pp. 373–382. The examination and justification of discrimination is conducted identically in the

ECHR.
139 VAN LEUVEN, p. 348 et seq. and p. 350.
140 STIJNS, p. 82.
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This criterion is an ‘open norm’ whereby the principle of non-discrimination can
have an indirect effect.141 However, here too, it is uncertain whether judges will
take into account the principle of non-discrimination when the discriminatory act is
not intended to the landlord. In addition, the duty to administer the rented good as

a reasonable man can be qualified as the ‘open norm’ of the bonus pater familias.
When we apply this to the Thor Steinar cases, it is possible that the fact that the
tenant sells this controversial brand (which must be considered discriminatory by
the judge) and the indirect effect of the non-discrimination principle to the bonus

pater familias criterion will play a part in the decision of the judge to come to a
breach of Article 1728 C.C. Nevertheless, the foregoing is uncertain because the
discriminatory act is not intended to the landlord. With regard to the lawfulness of

the cause of the tenancy contract, we find a fortiori an open norm because the
Constitutional Court stated in its ruling of 12 February 2009 explicitly that con-
tracting parties can demand the nullity of discriminating contractual clauses in
application of Article 1133 C.C. (a cause is unlawful when it is forbidden by law
or contrary to the public order or public morality).142 The ‘public order’ is typically
an open norm in private law, which can be viewed in the light of the non-
discrimination principle.143 Consequently, it is very likely that, if the Thor Steinar
brand is considered to be discriminatory on the ground of race/religious belief, a
judge would consider the contract to have an unlawful cause.

7. The Anti-discrimination Laws of 2007

General – Next to the principle of non-discrimination in the Constitution, the
Belgian legislator has introduced the anti-discrimination laws of 2007.144 One of
the differences with the constitutional principle of equality is that the anti-
discrimination laws have a limited list145 of discrimination grounds.146 Direct and

141 VAN LEUVEN, p. 342: Human rights play a role when interpreting the information duties in
relation to mistake.

142 GwH 12 Feb. 2009, No. 18/2009, B.14.7.
143 Van Leuven writes with regard to the public order that ‘discriminating clauses’ can be degrading

and against the human dignity: VAN LEUVEN, p. 368 juncto pp. 402–403.
144 Law of 10 May 2007 to combat certain forms of discrimination, B.S. 30 May 2007 (hereinafter

General Anti-discrimination Law); Law of 10 May 2007 to combat discrimination between men and

women, B.S. 30 May 2007 (hereinafter Gender Law); Law of 10 May 2007 to modify the Law of
30 Jul. 1981 to punish certain racist or xenophobe acts, B.S. 30 May 2007 (hereinafter Anti-racism
Law); together: the anti-discrimination laws.

145 The closed lists were not nullified (supra, sec. 6; GwH 12 Feb. 2009, No. 17/2009, B13 et seq.).
In a second ruling (GwH 2 Apr. 2009, No. 64/2009), the Court nullified in B.8.16 (partially) Arts 3
and 4.4 of the General Anti-discrimination Law regarding its omission of the ground of ‘union
membership’.

146 Discrimination is prohibited on the following grounds: Art. 3 of the Anti-racism Law: nationality,

so-called race, complexion, origin or national or ethnic descent; Art. 3 of the Gender Law: gender;
Art. 4 of the same law equals gender with: pregnancy, childbirth, motherhood and trans-sexuality;

and finally Art. 3 of the General Anti-discrimination Law: age, sexual orientation, civil status, birth,
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indirect discrimination are forbidden on these grounds: The laws give a possibility
for the victims to stop the discrimination147, to ask for fixed damages, to make
claims before civil tribunals (see infra), and to ask for criminal sanctions (see infra).
Furthermore, the three anti-discrimination laws are horizontally applicable,148

because the laws are applicable ‘in the public and the private sector’. When we
focus on the subject matter of tenancy law, the anti-discrimination laws forbid
discrimination in ‘the access and supply of goods and services that are publicly
available’.149 It follows that the anti-discrimination laws limit the principle of free-
dom to contract (Article 1134(1) C.C.).150

The anti-discrimination laws and (tenancy) contracts – In the Thor Steinar
cases, the tenant might invoke that he is discriminated because of his ‘political
convictions’ when he is forced to leave the shop he rented and can invoke an
infringement of his freedom of expression (see supra, section 6). However, it is
unlikely that the Thor Steinar brand will be qualified as a ‘political view’ under the
general anti-discrimination law. The question of whether or not the landlord can
invoke the anti-discrimination laws to nullify his tenancy contract with the tenant is
more interesting. It is clear that if the contract would include discriminatory terms
(e.g., clauses that the tenant cannot sublet the premises to people of a certain
origin)151 to one of the contracting parties, it would be forbidden under the anti-
discrimination laws. Indeed, the anti-discrimination laws152 state that: ‘All the
terms that are in breach with this law and also the clauses that state that one or
more contracting parties renounce their rights protected by the law (beforehand)153

are null’. To sum up, the anti-discrimination laws forbid a discriminatory refusal to
contract or discriminatory clauses.154 In our point of view, selling racist clothes
would neither constitute a ‘discriminatory term in a contract’ nor a ‘renunciation of
the landlords’ rights’ protected by the anti-discrimination laws.155 Indirectly, it is

wealth, religious beliefs, ideology, political views, language, current and future state of health,

handicap, a physical or genetic feature and social descent, and recently added by the Constitution

Court (GwH 2 Apr. 2009, No. 64/2009), union membership.
147 Article 20 General Anti-discrimination Law, Art. 18 Anti-racism Law, and Art. 25 Gender Law grant

the judge the power to order the cessation of the discrimination.
148 See Art. 5, sec. 1 Anti-racism Law, Art. 6, sec. 1 Gender Law, and Art. 5, sec. 1 General Anti-

discrimination Law.
149 M. DAMBRE, ‘De wet bestrijding discriminatie in het huurrecht’, in M. De Vos & E. Brems (eds),

De wet bestrijding discriminatie in de praktijk, Intersentia, Antwerpen 2004, pp. 324–325.
150 DE BOECK, 2003, p. 418 et seq.; other sources of limiting the contractual freedom: STIJNS, pp.

44–49.
151 For more examples: DAMBRE, 2004, pp. 334–335, 341.
152 Article 13 Anti-racism Law, Art. 15 General Anti-discrimination Law, and Art. 20 Gender Law.
153 Nullified in the General Anti-discrimination Law by the Constitutional Court: GwH 2 Apr. 2009,

No. 64/2009.
154 DAMBRE, 2004, p. 321; DE BOECK, 2003, pp. 424–430.
155 See Art. 13 Anti-racism Law, Art. 15 General Anti-discrimination Law, and Art. 20 Gender Law.
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discriminatory to sell racist/anti-Semitic clothes, but at first sight, this does not
concern the right of equal treatment of the landlord or the tenancy contract.

Criminal offences – The anti-discrimination laws contain several criminal
sanctions if a person discriminates another person. For our purpose, we will only
discuss three relevant offences.

The offence of discrimination – First of all, Article 19 combined with Arti-
cle 24 of the Anti-racism Law156 states that persons who discriminate a person on a
protected ground (nationality, so-called race, complexion, origin or national or

ethnic descent) within the material scope of application of this law, that is, ‘the
access and supply of goods and services that are publicly available’,157 will be
sanctioned. It should be noticed that this provision does not mention that this can
be sanctioned by means of nullifying the concerned contract (which is the case in
the Thor Steinar cases); only criminal sanctions are foreseen. Consequently, the
jurisprudence in relation to discrimination in tenancy contracts is focused on the
refusal to rent to someone based on discriminatory motives based on Articles 19 and
24 of the Anti-racism Law: in two cases, estate agents were punished with fines
because they refused tenants because of their origin/black complexion.158 However,
it is questionable whether selling racist clothes is a discrimination in the supply of
goods. If we interpret this article broadly, we think this can be the case.

The offences of ‘incitement’ and ‘dissemination’ – It might also be possible
that the selling of goods of the Thor Steinar brand could be considered an ‘incite-
ment to discrimination, hatred, violence or segregation against a person or a group
or members of a group on a protected ground’,159 which is prohibited and punished
under the anti-discrimination laws.160 Article 21 of the Anti-racism Law also forbids
the public dissemination of ideas of racial hatred or superiority. However, these
provisions only refer to criminal sanctions. First of all, we must remark that the
‘dissemination’ offence has been de facto nullified by the Constitutional Court
because of the transgression of the freedom of expression and has been aligned
with the ‘incitement’ offence.161 Besides, it is doubtful whether these clothes fulfil

156 There are no equivalent provisions in the General Anti-discrimination Law and the Gender Law.
157 That only discrimination in ‘the access and supply of goods and services that are publicly available’

is forbidden is justified: GwH, No. 40/2009, 11 Mar. 2009, B.62–65.
158 Corr. Antwerpen 23 Jun. 2010, <www.diversiteit.be>; Corr. Brussel 3 Apr. 2008, <www.

diversiteit.be>. In a similar case where the access to a restaurant was denied to a blind person

because of her assisting dog, the court states that there was indirect discrimination and gave order
to cease the discriminatory action and ordered to pay the victim a compensation: Rb. Dendermonde
4 Nov. 2009, <www.diversiteit.be>.

159 See also Art. 444 of the Belgian Criminal Code.
160 Article 22 General Anti-discrimination Law, Art. 27 Gender Law, and Art. 20 Anti-racism Law. No

infringement of the freedom of expression: GwH, No. 17/2009, 12 Feb. 2009, B.59–B.61.2.
161 The Constitutional Court requires an ‘intentional element’ and a ‘minimal intensity’. GwH, No.

17/2009, 12 Feb. 2009, B.74.3–B.74.6; E. CLOOTS, ‘De antidiscriminatiewetten en de vrijheid van
meningsuiting: dansen op een slappe koord’, in C. Bayart, S. Sottiaux & S. Van Drooghenbroeck
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the requirements of an incitement offence. Indeed, the Belgian Constitutional
Court has adopted a restrictive interpretation162 of the ‘incitement’ offence and
requires a ‘special intention’.163 According to the Court, the freedom of expression
must be persevered, even if the opinions are critical or controversial.164,165

The criminal conviction of hate speech has been accepted in the following cases:
a speech and a Hitler salute given by a Hitler lookalike inciting hatred vis-à-vis
refugee seekers and homosexuals166 or when a wall in the staircases of a flat is
plastered with racist insults167, and so on.168

Anti-Semitic offences in the Law of 23 March 1995 – This law has introduced
the criminal offence of denial, minimization, justification, or approval of the
genocide during World War II (WWII).169 First, it is uncertain170 whether or not
the sale of anti-Semitic clothes would fall under the description of the offence.
Second, this is also a criminal provision and has no bearing on tenancy contracts
at all.

Racist and anti-Semitic offences and the two circulars – A Circular Letter of
2006171 specifies the description of racist and anti-Semitic offences: it is forbidden
to ‘wear, disseminate or sell symbols, drawings, flags and banners with racist,
discriminating or anti-Semitic messages or that are associated with the neo-Nazi
ideology’.172 These symbols are, among others, rune signs – described in the first

(eds), De nieuwe federale antidiscriminatiewetten, die Keure, Brugge 2008, pp. 522 et seq. and

536; see extensively J. VRIELINK, Een rechtsantropologisch onderzoek naar de bestrijding van

rasgerelateerde uitingsdelicten in België, Doctoral Thesis, KULeuven, 2009–2010, pp. 228–231.
162 GwH, No. 157/2004, 6 Oct. 2004, B.41 et seq.
163 GwH, No. 157/2004, 6 Oct. 2004, B.50–51; VRIELINK, p. 180.
164 GwH, No. 157/2004, 6 Oct. 2004, B.41, B.50.
165 No recognition that a mere opinion can constitute a criminal offence: CLOOTS, p. 513.
166 Corr. Hasselt 19 Nov. 2008, AM 2009, 652, <www.diversiteit.be>.
167 Corr. Dendermonde 26 Feb. 2010, <www.diversiteit.be>.
168 See also Corr. Charleroi 15 Jun. 2009, <www.diversiteit.be> (a Hitler salute with the right arm and

the right hand in a black glove); Corr. Brussel 29 May 2009, AM 2009, 451 (a member of the

provincial council that incites to hatred, discrimination, and segregation in a television interview);
Corr. Brussel 27 Nov. 2009, <www.diversiteit.be> (texts that contain messages that incite to
hatred, violence, and discrimination); Corr. Leuven 24 Mar. 2010, <www.diversiteit.be> (racist

insults in a supermarket towards another client); Corr. Luik 2 Mar. 2011, <www.diversiteit.be>
(homophobe insults and beatings inciting violence).

169 Law of 23 Mar., B.S. 30 Mar. 1995.
170 See Corr. Antwerpen 9 Sep. 2003, AM 2004, 83, Juristenkrant 2003, 12, RW 2004-05, 268 note

T. VANDROMME: conviction of the responsible persons for publications that denied the existence
of the gas chambers and the holocaust; Corr. Dendermonde 3 Apr. 2007, RW 2007-08, 1120, note
E. CLOOTS: no conviction, because there is no special intention; Corr. Brussel 12 Dec. 2008, AM

2009, 440: conviction of the accused when he minimizes in a public television interview the scale of
the holocaust during WWII.

171 Circular Letter of 21 Mar. 2006, COL 6/2006. See also Circular Letter of 4 Dec. 2006, OOP 40

(focusing on racist statements during football matches).
172 See VRIELINK, fn 959 with an extensive list of forbidden symbols.
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annex of the circular – and can be seen in a specific context as an incitement of
racist/anti-Semitic behaviour. It is unclear whether or not the (previous173) Thor

Steinar symbol (the label’s logo consisted of a combination of a tiwaz rune and a
sowilo rune) would be considered such a symbol under the Circular Letter of 2006.
In addition, in this context, it must be reiterated that the circulars only deal with
criminal sanctions and it is uncertain whether or not this has any influence in a
commercial tenancy contract as it has had in the German Thor Steinar cases.

Criminal offences: unlawful cause of the tenancy contract and the duty to

administer the rented good with the care of a prudent man (Article 1728 C.C.) – Next
to the indirect effect of the constitutional principle of non-discrimination, the
aforementioned criminal offences can have an influence in assessing whether or
not an unlawful cause is present and the duty to administer the rented good with the
care of a bonus pater familias. In section 4, we stated that it might be possible that a
judge decides that the decisive reason of the tenant to conclude the contract with
the landlord (selling Thor Steinar clothes) pursues an aim contrary to the public

order. Second, the fact that the behaviour of the tenant is considered a criminal
offence may be of importance when assessing the criterion of the bonus pater

familias and the duty of due diligence of the tenant versus the landlord (supra,
section 5). When we can classify this behaviour of the tenant as a criminal offence, it
is more likely that a judge would characterize this as a breach of the duty
to administer the rented good with the care of a prudent and reasonable man
(Article 1728 C.C.) or would consider the cause unlawful.

A different avenue: a criminal offence constitutes an extra-contractual breach –
According to Articles 1382 and 1383 C.C., an extra-contractual breach is present
when there is a fault, damages, and a causal link between the fault and the damages.
The case law accepts that there is a(n) (extra-contractual) fault when the author
breaches a regulation174 that contains a certain rule of conduct, thus, when he
breaches a prohibition or omits an injunction.175 In a judgment of 26 October
1990, the Court of Cassation stated that a criminal offence committed in the
execution of a contract does not exclude the application of the criminal law or the
rules of extra-contractual liability.176 Thus, when the author commits a criminal

173 The company has changed their logo, because of the controversy of the first logo.
174 There is also an extra-contractual fault when the offender breaches the ‘duty of care’/a right:

T. VANSWEEVELT & B. WEYTS, Handboek Buitencontractueel Aansprakelijkheidsrecht, Intersen-

tia, Antwerpen 2009, p. 125 et seq.
175 Cass. 10 Apr. 1970, Arr. Cass. 729 and Pas. 1970, I, 682; Cass. 22 Sep. 1988, Arr. Cass. 1988-89,

94, Pas. 1989, I, 83 and RW 1989-90, 433.
176 Cass. 26 Oct. 1990, Arr. Cass. 1990-91, 244, Pas. 1991, 216, RW 1983-84, 163, note J. HERBOTS,

and RCJB 1992, 497, note R.O. DALQ; preceded by Cass. 1 Jun. 1984, Arr. Cass. 1983-84, 1291,
JT 1985, 256, Pas. 1984, I, 1202, and RW 1984-85, 478, note. The Court of Cassation confirms

that the material breach of a law/regulation is a fault that leads to criminal and civil responsibility of
the offender, if the contravention has been committed knowingly: Cass. 3 Oct. 1994, Arr. Cass.

1994, 807, JT 1995, 26, RW 1996-97, 1227, note.
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offence, this will automatically constitute a breach of Article 1382 or 1383 C.C. As a
consequence, if a civil legal claim is grounded on a fault that results from a criminal
offence, the claimant must prove the constituents of the offence.177 We have so far
not included the extra-contractual responsibility in this case note due to the general
‘prohibition’ of concourse of contractual and extra-contractual responsibilities.178

However, concourse between contractual and extra-contractual responsibilities is
possible when the contractual fault also constitutes a criminal offence.179 Besides, it
is not necessary to pursue criminal proceedings.180 When we apply this to the Thor

Steinar cases, the first question to resolve is whether a judge would qualify the act of
selling racist/anti-Semitic clothes as a criminal offence. If this is the case, it also
constitutes an extra-contractual breach and extra-contractual damages can be
claimed by the landlord. It has to be noted that the offence is not committed with
regard to discriminating the landlord (but it discriminates other victims); however,
the criminal law is of public order181 and can also possibly harm the landlord too.182

Moreover, it is clear that the landlord suffered damages in both Thor Steinar cases:
there was damage to a shop in one case, in addition to economic damages due to
reputation damage and possible problems with the other tenants. Finally, there is a
causal link between the damages and the fault of the offender, as the damages were
caused by the negative reputation of the brand. In the end, it is possible for the
landlord to claim extra-contractual damages when provoked by behaviour of the
tenant that constitutes a criminal offence.

8. Conclusion

In the end, we must conclude that it is uncertain, but not impossible, that the Thor

Steinar cases of the Bundesgerichtshof would have the same outcome under Belgian
law. Although remaining silent can be considered deceit, there is only a duty to
speak in certain circumstances. It is difficult to assess whether or not ‘remaining
silent about the controversial brand of the goods that were to be sold’ can be
considered special circumstances involving a duty to inform. However, the omission
to mention a brand in the assortment lists in the email or in the contract might be
considered a false declaration or an indication of the importance of what was going
to be sold in the premises. As opposed to the defect of consent deceit, it is highly
doubtful whether or not the landlord made an excusable mistake. Further, we

177 Cass. 5 Jun. 1980, Arr. Cass. 1979-80, 1233 and RW 1980-81.
178 This is highly contested: VANSWEEVELT & WEYTS, pp. 102–106 and 116–118 et seq.
179 H. DE PAGE, Traité élémentaire de droit civil belge, vol. 2, Bruylant, Bruxelles 1964, pp. 908–910;

VANSWEEVELT & WEYTS, pp. 106–110. See also Cass. 26 Oct. 1990, Arr. Cass. 1990-91, 244,
Pas. 1991, I, No. 164 and RCJB 1992, 497, note R.O. DALCQ.

180 B. DUBUISSON, V. CALLEWAERT, B. DE CONINC & G. GATHEM, ‘La responsability civile.
Chronique 1996-2007’, Les dossiers du Journal des tribunaux 2009, p. 499.

181 F. VERBRUGGEN & R. VERSTRAETEN, Strafrecht en Strafprocesrecht, vol. 1, Maklu, Antwerpen

2009, p. 9.
182 I would like to thank Prof. Dr T. Vansweevelt for a conversation that clarified my thinking on this.
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believe that chances are high when the landlord tries to nullify the tenancy contract
based on an unlawful cause. As for Article 1728 C.C. that obliges the tenant to
administer the rented good as a reasonable man, it is, in our opinion, possible that
selling these clothes would be considered a breach of the duty of care and the bonus

pater familias criterion of the tenant versus the landlord.
The indirect effect of the non-discrimination principle of the Constitution

does not give us clear-cut answers either. First, there is a conflict with the freedom
of expression, and second, while we do not adhere to the ‘strengthened indirect
effect’ of the non-discrimination principle, it is doubtful whether this could have
any influence on the pre-contractual information duties in relation to the defect of
consent deceit. However, when we assess the defect of consent mistake and the
contractual duty to administer the rented good as a reasonable and careful man, the
principle of non-discrimination might have an indirect effect through the open
norm of the bonus pater familias criterion. Moreover, the indirect effect of the
non-discrimination principle through the open norm ‘public order’ can play an
important role when examining the lawfulness of the cause of the tenancy contract.

Finally, the anti-discrimination laws are of no direct use to nullify the
tenancy contract in this case. However, indirectly, a possibility exists for the land-
lord to nullify the contract because of unlawful cause, to claim extra-contractual
damages, or to find a contractual breach, that is, if the behaviour of the tenant
constitutes a criminal offence.
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