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Abstract 

In this article, the author explores several points of connection between the legal theory 

of Ronald Dworkin and a particular issue in Belgian constitutional case law, i.e. the 

question whether a Region (one of the federated entities in Belgium) can authoritatively 

interpret its own legislative measures, notwithstanding the fact that no such 

competence has been explicitly conferred to them by the Constitution. The 

Constitutional Court implicitly seems to have accepted that, and I will employ 

Dworkinian legal theory so as to assess whether this implicit acceptance can be duly 

justified. On the other hand, the case law of the Constitutional Court can serve as a 

benchmark to assess the viability of Dworkin’s theory, in its representative power of 

judicial interpretation.  
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The Regional Interpretative Decree: in search for a right answer 

Stef Feyen* 

The constitution must be in and for itself the fixed and recognized ground on which the legislative power stands1 

1. This article aspires to construe a bridge between two traditional areas of law, i.e. 

constitutional law (in the sense of constitutional doctrine and scholarship), and legal theory, 

more specifically Ronald Dworkin’s theory construing law as an interpretive concept. On the 

basis of one particular issue in Belgian constitutional law, that is, whether a Regional decree can 

authoritatively interpret another Regional decree, it will assess the viability of application of 

Ronald Dworkin’s theory on the one hand, and assess whether and how it might be used as a 

normative standard, on the other hand. Readers not acquainted with Belgian constitutional law, 

find a very rudimentary introduction in section one, which by necessity contains some 

simplifications2. The second section then discusses the jurisprudence of the Constitutional Court 

as regards interpretive decrees and, more particularly, the question whether Regional Decrees 

are conferred the competence to interpret other Regional Decrees authoritatively. I assess the 

law as it stands today, particularly from the perspective of some recent Constitutional Court 

judgments, and assess the arguments set forth by different constitutional scholars to justify the 

content of these judgments. In a third section, I summarily explain Dworkin’s theory of law as an 

interpretive concept. In my fourth section, I assess whether Dworkin’s theory can both fit and 

justify Belgian law as it stands today. Finally, I offer some concluding remarks with regard to the 

employment of legal theory to assess (positive) constitutional doctrine and scholarship.  

                                                           
* Currently Junior Researcher (Fellow of the Research Foundation - Flanders (FWO)) at the Institute of Constitutional 
Law at Leuven University (Belgium), preparing a PhD dissertation on adequate representations of constitutional 
interpretation. 
 
Two preliminary remarks: 
1) I consistently distinguish here between “interpretative” and “interpretive”, although these two words are 

synonyms in English. “Interpretative” refers here to the nature of a particular legislative measure (cf. 
“interpretative provisions” or “laws” or “decrees”), whereas “interpretive” will refer to the theory of Ronald 
Dworkin (he also employs that word).  

2) Although convention states that judgments of the Constitutional Court before May 8, 2007 should be cited as 
judgments of the Court of Arbitration (in conformity with the Court’s older name: see Report brought by Mr. 
COLLAS on behalf of the Commission for Institutional Matters, Parliamentary Documents, Senate, Session 2007-
08, n° 4-514/3), I choose not to follow this Convention and always employ the name “Constitutional Court”, 
primarily for reasons of clarity and consistency, also keeping in mind that this article might be read by non-
Belgian scholars.  

 
1 G.W.H. HEGEL, Outlines of a Philosophy of Right, Oxford, Oxford University Press, 2008, 284, addition to §298. 
2 Very basic introductions to Belgian Constitutional Law are G. CRAENEN, “Kingdom of Belgium” (translated by P. 
Thomas) in L. PRAKKE and C. KORTMANN (eds.), Constitutional Law of 15 EU Member States, Deventer, Kluwer, 2004, 
75-132 or J. VANDE LANOTTE, S. BRACKE and G. GOEDERTIER, Belgium for Beginners, Bruges, Die Keure, 2006. A 
more detailed introduction to Belgian constitutional law is A. ALEN, B. TILLEMAN and P. PEETERS (eds.), 
International Encyclopaedia of constitutional law: Belgium, Deventer, Kluwer, 1992, 314 p., to be read together with A. 
ALEN and R. ERGEC, Federal Belgium after the fourth state reform of 1993, Brussels, Ministry of Foreign Affairs, 
external trade and development cooperation. However, even the latter two are somewhat outdated. A new version of 
the Encyclopedia is forthcoming (A. ALEN and D. HALJAN (eds.), International Encyclopaedia of constitutional law: 
Belgium, Alphen aan den Rijn, Kluwer International, forthcoming 2011, and available on the internet earlier). Basic 
works in constitutional in Dutch and French are: A. ALEN en K. MUYLLE, Compendium van het Belgisch Staatsrecht, III 
parts, Kluwer, Mechelen, 2003-04 (an updated version is the 2008 “Syllabus”, Kluwer, Mechelen, 2008); J. VANDE 
LANOTTE and G. GOEDERTIER, Handboek Belgisch Publiekrecht,  Bruges, Die Keure, 2010; M. VAN DAMME, Overzicht 
van het grondwettelijk recht, Bruges, Die Keure, 2008; M. UYTTENDAELE, Précis de droit constitutionnel belge: regards 
sur un système institutionnel paradoxal, Brussels, Bruylant, 2005; F. DELPEREE, Le droit constitutionnel de la Belgique, 
Brussels, Bruylant, 2000; D. BATSELE, T. MORTIER & M. SCARCEZ, Grondwettelijk Recht gevat, Brussels, Bruylant 
2009; M. LEJEUNE, Introduction au droit et aux institutions de la Belgique fédérale, Bruges, Die Keure, 2004.  
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I. The Regional Interpretative Decree: introduction 

2.  The Belgian Constitution recognizes three sorts of legislative Acts. First, there is the regular 

law (“loi”; “wet”): this is a measure enacted by federal Parliament in accordance with the 

procedures laid down in the Constitution. However, as Belgium is a federal country, the 

Constitution also mentions the measures which the legislatures of the federated entities can 

enact. Solely taking the Constitution into consideration, a distinction is made between a decree 

(“décret”; “decreet”), and a so-called ‘rule such as mentioned in article 134’ (“règle visée à 

l’article 134”; “in artikel 134 bedoelde regel”).  Decrees are these legislative norms which are 

issued by the Communities (“Communautés”; “Gemeenschappen”), of which there are three, the 

German-speaking, the Flemish and the French (comprising the entire Belgian territory, save 

Brussels 3 ). Article 134 of the Constitution reads, under the subsection of “Regional 

Responsibility”: 

Laws passed in order to execute Article 39 determine the judicial force of the 

rules which the bodies that they create enact in matters which they determine.  

They may confer the power to decree with force of law to these organs, with 

the responsibilities and in the manner which they establish.  

Article 39, in turn, reads:  

The law assigns to the regional bodies that it creates and that are composed of 

elected representatives the power to manage the matters that it  

determines, with the exception of those referred to in Articles 30 and 127 to 

129, within the scope and according to the manner laid down by a law. The 

latter must be passed by majority as described in Article 4, last paragraph. 4 

These two articles formulate the constitutional foundation for the establishment of Regions, the 

second kind of federated entities in Belgium. There are three Regions in Belgium, as article 3 of 

the Constitution stipulates, viz. the Walloon, the Flemish, and the Brussels(-Capital) Regions. 

One may wonder about the sibylline language to circumscribe the powers and organs of the 

Regions, whereas those of the Communities are abstractly and broadly enumerated in the 

articles 127 to 129 of the Constitution. The reasons therefore are profoundly political: it were 

the Flemish who wanted more autonomy in the field of culture and education (for which the 

Communities were institutionalized), whereas the French-speaking Belgians strove for more 

                                                           
3 I disregard the legal force of community decrees “in those institutions established in the bilingual Region of 
Brussels-Capital, which, because of their activities [or activities], must be considered as belonging exclusively to one 
Community or the other” (art. 127, §2 of the Constitution iuncto art. 128, § 2 of the Constitution), and disregard the 
special arrangements as regards the use of languages, set forth in article 129, § 2 of the Constitution, as further 
specified in the Royal Decision of 18 July 1966 coordinating the laws on the employment of languages in 
administrative matters, Belgian State Gazette 2 August 1966. This translation was based on the translation of the 
Belgian Constitution by the Federal Parliament (see 
http://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/grondwetEN.pdf). 
4 This translation is based on the translation of the Belgian Constitution by the Federal Parliament (see 
http://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/grondwetEN.pdf). The last indented clause 
of Article 4 provides: 

The boundaries of the four linguistic regions can only be changed or corrected by a law passed by a majority 
of the votes cast in each linguistic group in each House, on condition that a majority of the members of each 
group is present and provided that the total number of votes in favour that are cast in the two linguistic 
groups is equal to at least two thirds of the votes cast. 

In Belgian constitutional jargon, such a law is referred to as a Special Law (“Loi ({ majorité) Speciale” ; “Bijzondere 
Meerderheidswet”). 

http://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/grondwetEN.pdf
http://www.dekamer.be/kvvcr/pdf_sections/publications/constitution/grondwetEN.pdf
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economic federalization in the form of a Regionalization5. Because of political strife (also over 

the specific status of Brussels), however, the formation of Regions could only be inscribed in the 

Constitution in most abstract forms (and thus amazingly open language), so as to allow a 

political compromise to be found later on (without having to revise the Constitution again, 

which entails a very cumbersome procedure within Belgian law). To cut a very long story short: 

a law adopted with a special majority (ensuring protection of both “communities” in Belgium) 

was to further specify the powers of the Communities, and was to “establish” the Regions (and 

“the legal force of the rules” they may enact).  

3.  The Special Institutional Reform Act of 1980 thus established the Flemish and the Walloon 

Regions, and article 19 thereof provides: 

§1. Save for the use of implicit powers, the decree has competence within the 

areas described by articles 4 to 9, without prejudice to the competences that 

are reserved by the Constitution to the federal law, after the entry into force of 

this Special Act. 

Flemish Parliament decrees mention whether they regulate regional or 

community matters. 

§2. The decree has force of law. It may abrogate, complete, modify or replace 

provisions of law which are in force. 

§3. Regional decrees are applied in the Flemish or the Walloon Region, 

depending on the case.6 

4.  When the political friction regarding the Brussels Region had finally attenuated, a Special 

Law was also voted to establish the Brussels Region. As regards its competences, article 4 of the 

Special Act on Brussels Institutions provides: 

With the sole exception of constitutive autonomy to regulate their own 

elections and the composition of their governmental bodies, the Brussels 

Region holds the same competences as the Flemish and the Walloon regions. 

The competences conferred to the Regional Parliaments are, as regards the 

Brussels Region, exercised by means of ordinances.7 

Moreover, article 7 of the Special Act on Brussels Institutions merely provides that ordinances 

may abrogate, complete, modify or replace provisions of law which are in force, without 

                                                           
5 A. ALEN and K. MUYLLE, Compendium van het Belgisch Staatsrecht. 1B., Mechelen, Kluwer, 2004, nr. 256, p. 246-247 
and nr. 335, p. 324-325. Also see Council of State, Advice L. 13.334/1/2, Parliamentary Documents Senate, Special 
Session 1979, n° 261/1, appendix I, 4-7, 10-11; Proposal for a Normal Institutional Reform Act, Parliamentary 
Documents Senate, Session 1979-80, n°435/1, 10 (speaking of only two “Regional powers”). 
6 This article is not translated literally to improve legibility. The paraphrasing is mine.  
7 This article is not translated literally to improve legibility. The paraphrasing is mine. The “sole exception” should 
furthermore be nuanced. In judgment nr. 35/2003, the Constitutional Court determined that the fact that the Brussels 
Region cannot fully exercise autonomy as regards the organic legislation pertaining to municipalities, is not 
unconstitutional, because “by conferring the competence to determine the functioning of the institutions of 
communities and regions to the special legislature, the Constitution has left him with discretionary power from which 
follows that these entities need not necessarily be treated in the same way as the federal government“ (Constitutional 
Court nr. 35/2003, 25 March 2003, B.19.5; also see B.19.7). Nothing, furthermore, seems to stand in the way of 
Special Acts redefining this “sole” exception: as these Special Acts must be adopted by special majorities, one can 
hardly argue that a Special Act, resetting the division of competences between the Federal State and the Federated 
Entities, must comply with rules on divisions of competences (as referred to in article 141 of the Constitution) as 
themselves enacted by a Special Act.  See, however, infra on reserved competences. 
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mentioning that they have “force of law”, as article 19, § 2 of the Special Institutional Reform Act 

does for Regional (and Community) decrees8.  

5. Accordingly, Belgian constitutional scholarship makes a distinction between three sorts of 

legislative measures: (regular, federal) laws, (community or regional) decrees and Brussels 

ordinances, the latter of which are dealt with as a separate category because they do not hold 

the exact same force of law as (both community and regional) decrees do9. The Constitution 

itself however, although it also mentions three sorts, does not follow this categorization, as it 

itself distinguishes between (1) regular federal laws, (2) community decrees and (3) regional 

decrees and ordinances (the name of which is not yet determined by the Constitution itself).  

6. This basic preliminary introduction had to preface the actual subject of my inquiry, which 

pertains to interpretative decrees. Interpretative laws are laws that, in the language of the 

Constitution, offer an “authoritative interpretation” (“interpretation par voie d’autorité” / 

“authentieke uitlegging”) of other laws, that is, an interpretation which is binding to the other 

powers within the trias politica. Accordingly, when a law is particularly open to different 

interpretations, an interpretative law can determine – authoritatively – what had to be meant by  

a particular provision of the interpreted law. Accordingly, the given interpretation in the 

interpretative law, is applicable retroactively, because it is the interpretation which – if that has 

not happened – should have been given to the provision of the interpreted law anyhow10. Article 

84 of the Constitution thus prescribes:  

 Only the law can give an authoritative interpretation of laws. 

A similar provision was inserted for (Community) decrees; hence, article 133 of the Constitution 

stipulates: 

                                                           
8 For Community decrees, this is a mere confirmation of article 127, § 2, article 128, §2 and article 129, § 2 of the 
Constitution. 
9 See e.g. J. VANDE LANOTTE and G. GOEDERTIER, Handboek Belgisch Publiekrecht (o.c.), nrs. 1625-1627, p. 1137-
1140. Compare nonetheless infra, on reserved competences. In so far as the word “decree” is not qualified or 
specified in this article, it will refer to the distinct meaning of decree in a constitutional sense (accordingly, primarily, 
to Community Decrees, without prejudice to the peculiarities of for example article 138 of the Constitution, which for 
example allows the French Community Commission in Brussels to exercise some competences by way of decrees). 
10 There has been a debate within constitutional scholarship about whether an interpretative law is a retroactive law 
or whether it coincides with the interpreted law. This debate, however, for our purposes, is not all too relevant, 
because the debate is first and foremost conducted on account of the consequences which revolve around the 
distinction, and not the distinction as such, which seems spurious at first (see however, infra; retroactive: 
Constitutional Court, n° 37/93 of 19 May 1993, B.3.2; Advice, Council of State (legislation division), Parliamentary 
Documents Chamber of Representatives, Session 1997-98, nr. 1461/1; P. POPELIER, Toepassing van de wet in de tijd, 
Antwerp, Kluwer, 1999, 101-103; J. VELAERS, De Grondwet en de Raad van State. Afdeling wetgeving, Antwerpen, 
Maklu, 1999, 325; W. VERRIJDT, “De interpretatieve wet: retroactiviteit en rechtszekerheid”, T.B.P. 2007, (259) 272-
273 (with further references to case law and scholarship); Coinciding: Court of Cassation, 20 June 1854, Pas. 1854, I, 
279; Court of Cassation, 7 October 1919, Pas. 1919, I, 218; Court of Cassation, 21 September 1956, Pas. 1957, I, 29; 
Court of Cassation, 7 May 1996, Arr. Cass. 1996, 410; Council of State n° 27.721 of 24 March 1987 (Aerts); Council of 
State n° 43.884 of 31 August 1993, both available on www.raadvst-consetat.be; Council of State Advice (legislation 
division), Parliamentary Documents Chamber of Representatives, Session 1983-84, nr. 784/2; G. CLOSSET-MARCHAL, 
L’application dans le temps des lois de droit judiciaire civil, Brussels, Bruylant, 1983, 43-45 (with further references to 
case law); L. DUGUIT, “La non-rétroactivité des lois et l’interprétation des lois”, Revue du droit public et de la science 
politique 1910, 775 ; F. JUDO, “Interpretatieve wet is geen noodoplossing”, Juristenkrant 2003, n° 63, p. 11 ; F. 
LAURENT, Principes de droit civil, I, Brussels, Bruylant, 1876, nr. 286, p. 366; R. ORBAN, Le droit constitutionnel de la 
Belgique, II, Liège, Dessain, 1911, 398; P. VAN ORSHOVEN, “De kraai en de puid.. De retroactieve wet in het licht van 
de beginselen van behoorlijke wetgeving », A.J.T. 1998-99, 25-32, reprinted in Jura Falconis (ed.), De retroactiviteit van 
rechtsregels, Leuven, Jura Falconis Libri, 1998, (7) 12 [references to page numbers are to the latter edited work]. 
Compare H. COREMANS and M. VAN DAMME, Beginselen van wetgevingstechniek en behoorlijke regelgeving, Bruges, 
Die Keure, 2001, 72). 
Also see article 7 of the Judicial Code, which stipulates that judges are held to behave according to interpretative laws 
in all cases in which a question of law is unsolved, from the time these laws become binding. 

http://www.raadvst-consetat.be/
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 Only the decree can give an authoritative interpretation of decrees11. 

Although the structure of the Belgian state is far from simple, it would be hard to contest the 

following prima facie most obvious interpretation of the Constitution: given that “decrees” in 

constitutional language (only) refer to community decrees, the Constitution does not accord the 

Regional legislature the right to authoritatively interpret its own decrees (or ordinances).  

7. However, the Constitutional Court, in three cases, has implicitly accepted the possibility of 

regional decrees interpreting regional decrees12. In the last case, adjudicated in 2009, it has 

effectively upheld such an interpretative regional decree (whereas in the two prior cases, the 

“interpretative” decree did not pass constitutional muster because it was not really an 

interpretative decree). The Court, however, has provided no foundation whatsoever for 

accepting the possibility of a Regional Decree being authoritatively interpreted by an 

interpretative Regional Decree.  

Let us now more fully examine the jurisprudence of the Constitutional Court as regards, first, 

interpretative laws in general13, and second, as regards interpretative decrees. 

II. Interpretative laws casu quo decrees and the jurisprudence of the Constitutional 

Court 

a) The law as it stands today: Constitutional Court jurisprudence on interpretative laws 

8.   The Constitutional Court 14  has quite recently adjusted its definition 15  of what an 

interpretative law is. Originally, the Constitutional Court defined an interpretative law, simply, 

                                                           
11 The translated version mentions “federate law”. In the authentic version of the Constitution in Dutch, article 133 
however speaks of “decreten”, in French of “décrets” and in German of “Dekrete”.  Also the prior translation of the 
Constitution by Parliament speaks of “decrees” being interpreted by voice of authority (see http://www.fed-
parl.be/gwuk0007.htm). Therefore, I will use word “decree” in English to refer to these “federated laws”. 
I attach no importance to the etymology in this regard, for it should be noted that the origins of the difference 
between law and decree seem (at least in the Irwin translation I am employing, though not in all translations) to 
apply a distinction between ‘general rules’ (laws – ) and ‘particular rules’ (decrees - ) (see ARISTOTLE, 
Nicomachean Ethics, Indianapolis (Indiana) / Cambridge, Hacket Publishing company, 1999, see n°s 1141b27, 
1151b16, 1152a20 and the note on p. 323). This old Greek distinction cannot be upheld in this case, and I will 
accordingly analyze the difference from what one could call ‘an autonomously Belgian (quasi-)juridical’ point of view. 
12 Constitutional Court n° 193/2004 of 24 November 2004 (suspension of the Flemish Regional Interpretative 
Decree, interpreting the Flemish Regional Decree on Electricity) and Constitutional Court n° 25/2005, 2 February 
2005 (annulation of the Flemish Regional Interpretative Decree, interpreting the Flemish Regional Decree on 
Electricity). Constitutional Court n° 180/2009 of 12 November 2009 (upholding the Walloon Regional Interpretative 
Decree interpreting the Walloon Regional Decree on Electricity).  
13 Willem Verrijdt’s 2007 contribution is the most comprehensive piece of scholarship in this regard (W. VERRIJDT, 
l.c., 259-280). I should point out here already that I restate the law as it stands today pertaining to interpretative laws, 
not merely because it updates Verrijdt’s contribution (with some important 2010 cases), but also because it preludes 
my discussion of Dworkin (infra, sub III and IV).  
14 Compare to the definition by the Court of Cassation: “The law that, with regard to an issue where the rule is 
uncertain or object of discord, offers a solution which the case law could have had provided, is an interpretative law. 
The interpretative law can, however, not modify, abrogate or complete (in the sense of add to) the interpreted law. It 
can neither instill a different meaning upon a concept of general scope depending on the matter in which it is applied” 
(Court of Cassation, 17 January 2008, www.cass.be – my translation). This definition is part of established case law, 
see Court of Cassation,  21 September 1956, Arr. Cass. 1957, 16; Court of Cassation, 5 February 1970, Pas. 1970, I, 
488; Court of Cassation, 4 November 1996, Pas. 1996, I, 1053, J.T. 1997, 388 (with a conclusion by J. LECLERCQ); 
Court of Cassation, 20 June 2005, Pas. 2005, I, 1370). An interpretative law cannot fill a legislative lacuna (Court of 
Cassation, 24 April 2008, www.cass.be (with a conclusion by THIJS)). 
15 We disregard the two other leading principles as regards interpretative laws, that is that (1) within penal law, the 
principal prohibition on retroactive laws stands in the way of interpretative laws being adopted in this area and (2) 
interpretative laws may never affect causae finitae (merely causae pendentes, as is also stipulated in Article 7 of the 
Judicial Code). See e.g. A. ALEN, E. MAES and W. VERRRIJDT, “De belangrijkste evoluties” in Recht in Beweging, 14th 
VRG-Alumniday 2007, Antwerp, Maklu, 2007, 122. Also see infra, note 236. 

http://www.fed-parl.be/gwuk0007.htm
http://www.fed-parl.be/gwuk0007.htm
http://www.cass.be/
http://www.cass.be/
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as a law, which “retroactively, interprets and explains another provision of law”16. In 2002, 

however, the Court started to employ a new definition, stating that an interpretative law existed 

when it instilled a meaning upon an interpreted provision “which [the provision], according to 

the legislature, should have been instilled at the adoption”17. This criterion, however, as an 

almost unequivocal scholarship protested18, was too strict. As Verrijdt summarizes: 

By demanding that the interpreted provision is accorded (exactly) that 

meaning, that it should have had since the beginning, the Constitutional Court 

dislodged both essential characteristics of an interpretive law. On the one 

hand, it assumed that the interpreted law could only be interpreted in exactly 

one way, whereas the initial situation which could justify an interpretative law, 

is characterized by legal uncertainty, caused by the opacity […] of the 

interpreted law. On the other hand, a different interpretation of a provision 

which can only be interpreted in exactly one way, tends to lead to legal 

uncertainty. […] If, however, this definition would be taken literally, it would 

indeed justify the retroactive modification through an interpretative law, at 

least insofar this brings the interpreted law in line with the original intent of 

the legislature. Only in a few specific situations, however, could this be rhymed 

with the principle of legal certainty.19 

The Constitutional Court recognized this problem, and came up with a new definition in n° 

102/2006, stating that an interpretative law is  

a law which accords the meaning to a provision that the legislature had 

intended at the adoption and that it reasonably could be accorded.20 

9.  This criterion should be read together with other holdings of the Court. Whereas the Court in 

25/2005 held that the legislative intent, even if it is clear, cannot be the foundation of an 

interpretative law, when this would alter the clear meaning of the interpreted law21, it also 

                                                           
16 Constitutional Court n° 37/93 of 23 May 1993, B.3.2. 
17 Constitutional Court n° 189/2002 of 19 December 2002, B.12.1 (also see B.12.3). Under this definition, the 
following cases arose before the Constitutional Court: n° 36/2000 of 29 March 2000; n° 160/2003 of 10 December 
2003; n° 193/2004 of 24 November 2004, n° 25/2005; n° 177/2005 of 7 December 2005 and n° 20/2006 of 1 
February 2006. 
18 H. COREMANS and M. VAN DAMME, o.c., 71-72; K. MUYLLE and J. VAN NIEUWENHOVE, “Interpretatieve 
wetsbepalingen en het rechtszekerheidsbeginsel: een gespannen verhouding”, case-note accompanying 
Constitutional Court n°  189/2002, C.D.P.K. 2003, 327-328; P. PEETERS, “De fiscale beginselen van gelijkheid, 
legaliteit, rechtszekerheid en eenjarigheid in de rechtspraak van het Arbitragehof”, T.B.P. 2005, (334) 347; P. 
POPELIER, “Interpretatieve wetten moeten interpreteren”, case-note accompanying Constitutional Court n°  
189/2002, R.W. 2002-03, 1461;  R. VERSTEGEN, “Die goede oude scheiding der machten. Over terugvordering en 
verjaring, retroactiviteit en rechtszekerheid, scheiding der machten, impliciete bevoegdheden, interpretatieve wetten 
en goede legistiek”, case-note accompanying Constitutional Court n°  189/2002, T.O.R.B. 2002-03, 484; J.-C. 
WERENNE, “Le Concept de loi interpretative”, available at http://users.skynet.be/werenne/travaux/Loiinterp.pdf 
(last visited Oct. 11, 2010) (1) 4. See D. DE GROOT, “Het Dwangbevel heeft de verjaring gestuit – Arbitragehof is gul 
voor de wetgever”, case-note accompanying Constitutional Court n° 177/2005, T.F.R. 2006, (395) 396-397 (denying 
the Court the power to “reconvert” expressly called interpretative laws); F. DEWAELE, “Interpretatie en de 
tegenstrijdigheid tussen decreet en de parlementaire voorbereidingsstukken”, R.W. 2004-05 (1497) 1498 (deploring 
the dissensus between the Constitutional Court on the one hand, and the Court of Cassation and the scholars on the 
other). Also see F. JUDO, “Interpretatieve wet is geen noodoplossing”, Juristenkrant 29 January 2003, n° 62, 11 
(talking about the “harsh wording”). 
19 W. VERRIJDT, l.c., 275 (my translation). 
20 Constitutional Court n° 102/2006 of 21 June 2006, B.5.2. See Constitutional Court n° 180/2009, 12 November 
2009, B.5 (affirming this definition).  But see infra (the specification and nuances as regards the language). 
21 Constitutional Court n° 25/2005 of 2 February 2005, B.10 (“The Court can merely observe that the interpretative 
provision accords a scope to the interpreted provision, which is opposite to its original meaning, even if the new 
scope is in accordance with the original intent of the (decree) legislature” (my translation)). Also see Constitutional 

http://users.skynet.be/werenne/travaux/Loiinterp.pdf
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emphasized the importance of the original intent, which can become determinative as soon as 

the text allows for interpretation22. When however, the original intent of the legislature is not 

entirely clear23, the Court seems to combine a systematic with a teleological reading: it judges 

whether the interpreted provision, taking into account its purpose, and with regard to the 

broader context of the interpreted provision, be it other articles in the interpreted law, be it the 

interpreted law as a whole, can be reasonably read in the way the interpretative law proposes.24 

10.  In this regard, the Court thus found the 2008 Decree, interpreting the Walloon Regional 

Decree on Electricity, and which more specifically determined that the meaning of “timber” in 

the latter decree, also encompassed “lignocellulose materials from trees, both deciduous and 

resiniferous trees, without the exception (thus including brushwood, on short or very short 

rotation) before and/or after any type of processing”25, to be constitutional in the sense that it 

was an interpretative decree, since the Walloon Regional Decree on Electricity had excluded 

(equipment that valorizes) timber from the allotment mechanism pertaining to “green power”-

certificates (which favored bio-mass valorization) and the interpretative decree set forth the 

broadest possible meaning of timber. The Court as such took the purpose the legislature 

determined into account: it wanted to avoid hyper-competition between the industry employing 

timber as an energy source and the wood industry26, and accordingly did not give any indication 

that it “would not have intended to encompass, within the concept of “wood”, the timber by-

product originating from the wood-processing industry”27 (negatively teleological). Moreover, it 

interpreted the decree systematically: on the one hand, pertaining to law as a whole, this 

interpretation fitted the perspective of the market equilibrium à propos “green power”-

certificates – a perspective which was also taken up in the other provisions of the decree 

(positively teleological). On the other hand, with reference to one specific other article, the Court 

derived from the fact that the definition of bio-mass also included by-products that it was 

coherent to judge that, in the absence of any contradictory particularization, 

the bio-mass composed of timber, that is intended by the questioned exclusion, 

also encompasses by-products of timber, originating from the exploitation or 

processing thereof, without prejudice to whether or not these by-products may 

be valorized in the wood industry.28 

11. This however, does not prevent the legislature, through an interpretative provision, from 

specifying the “conditions of application of a legal provision”, insofar as this does not lead to the 

creation of a distinction within the meaning of a particular provision according to the sphere of 

                                                                                                                                                                                     
Court 192/2009 of 26 November 2009, B.9 (the mere confirmation in the travaux préparatoires of the interpretative 
character of a law, is not enough to substantiate that character).  
22 Constitutional Court n° 102/2006 of 21 June 2006, B.6 (“From B.3 and B.4 [where it is observed that the travaux 
préparatoires are clear], it follows that the questioned law is an interpretative law” (my translation)). 
23 Constitutional Court n° 180/2009 of 12 November 2009, B.6. 
24 Constitutional Court n° 180/2009 of 12 November 2009, B.7-B.8. 
25 Article 57 of the Walloon Regional Decree of 17 July 2008 which altering the Decree of 12 April 2001 regarding the 
organization of the regional electricity market, Belgian State Gazette 7 August 2008, 41321.  
26 Constitutional Court n° 180/2009 of 12 November 2009, B.6. referring to Parliamentary Documents of the Walloon 
Parliament, Session 2006-07, n° 639/1, 3. 
27 Constitutional Court n° 180/2009 of 12 November 2009, B.7. 
28 Constitutional Court n° 180/2009 of 12 November 2009, B.8. Also see Constitutional Court n° 193/2004 of 24 
November 2004, B.10 (fourth indented clause) and Constitutional Court n° 25/2005 of 2 February 2005, B.10 (fourth 
indented clause). One should note that the coherence mentioned here is the internal coherence between the 
measures imposed by the interpretative and interpreted laws. The coherence we discuss further on, in Dworkinian 
sense, is in the first place the coherence of the interpretative decree within larger theories fitting Belgian 
Constitutional Law (and not so much within the particular legislative scheme which is under discussion). There is, 
however, a connection nonetheless – cf. infra. 
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application29. A condition of application can accordingly be interpreted to the extent that this 

interpretation occasions coherence. Even so, this does not imply that an interpretative law 

cannot “specify” the scope of a certain concept which is employed within a particular Code, 

when this scope is adjusted merely for the purposes of its use within that Code, or even article30. 

The measure of coherence, accordingly, is not “the law as such”, but rather – what one could call 

– coherence within a demarcated or demarcable “legal realm” or “compartiment”31.  

12. Finally, the Constitutional Court takes specific circumstances into account. When the 

Flemish Community tried twice to have an interpretative provision applied to a statute of 

limitations retroactively32, the Constitutional Court was doubtlessly influenced by the fact that 

the Flemish legislature did not want to wait for the judgment of the Antwerp Court of First 

Instance, which was competent to adjudge a dispute in which the interpreted provision was 

seminal33. When, on the other hand, the legislature tried to specify that in re a declaration of 

nationality, article 12bis of the Code on Belgian Nationality, in contradistinction to Court of 

Cassation jurisprudence34, only allowed aliens to make a declaration of nationality, insofar as 

they held seven year of legitimate residence in Belgium35, the Court seemed to be less strict, 

most probably because a valorization of illegality is harder to justify from a “principled 

perspective”36. 

13.  As mentioned, an interpretative law has retroactive force per definitionem, which finds its 

limits in criminal law and in the force of law of causae finitae37. In the latest formulation of the 

Constitutional Court: 

                                                           
29 Constitutional Court n° 177/2005 of 7 December 2005, B.16.2 (in this case, an interpretation of article 2244 of the 
Civil Code was in play, which would lead to uncertain and indefinite debts being discounted, a propos distress 
warrants, while this would not be the case when article 2244 C.C. was applied in normal circumstances, which was 
impermissible – cf. B.17.1 ff.). This impermissibility, however, was related to an interpretative law at least, and not 
related to a retroactive law (B.22.1). Also see Constitutional Court n° 20/2006 of 1 February 2006, B.11.2. 
30 Constitutional Court n° 19/2007 of 25 January 2007, B.7 (on whether in article 12bis of the Code on Belgian 
Nationality the concept of “main residence” should be interpreted to mean “legitimate [main] residence”). 
31 Even if this seems to reinforce the Dworkinian precept of local priority (cf. infra), one should keep the same caveat 
as noted in note 28 in mind. 
32 Constitutional Court n°189/2002 of 19 December 2002; also see Constitutional Court n° 36/2000 of 29 March 
2000; P. POPELIER, “Interpretatieve wetten moeten interpreteren” (l.c.), 1460. 
33 Cf. infra (on the distinction between interpretative and retroactive laws). 
See K. MUYLLE and J. VAN NIEUWENHOVE, “Interpretatieve wetsbepalingen en het rechtszekerheidsbeginsel”, case-
note accompanying Constitutional Court n° 189/2002, C.D.P.K. 2003, (323) 330. Cf. Constitutional Court n° 189/2002 
of 19 December 2002, B.11. According to some, this implies that a legislature can solely interpret authoritatively 
insofar as he specifically clarifies “words in the interpreted provision, not when he clarifies what the provision does 
not say, nor to what extent that provision, by its words, deviates from another law” (my translation – P. POPELIER, 
“Interpretatieve wetten moeten interpreteren” (l.c.), 1462). 
34 Court of Cassation, 16 January 2004, www.cass.be. The Court of Cassation in this case tried to restore uniformity 
(see Constitutional Court n° 102/2006 of 21 June 2006, B.1.2). 
35 Article 299 of the “Program” law of 27 December 2004 (the interpretative provision) mentioned “legal residence”, 
whereas prior to its interpretation, article 12bis of the Code on Belgian Nationality merely mentioned “main 
residence”. 
36 Cf. Parliamentary Documents Chamber of Representatives, Session 2004-05, DOC 51-1437/001 and DOC 51-
1438/001, 173. Also the original travaux préparatoires (for the Code on Belgian Nationality) were pretty clear on this 
point (Parliamentary Documents Chamber of Representatives, Session 1999-2000, DOC 50-0292/001, 10-11 (“A main 
residence in Belgium, not based on a legal permission to stay in the country, does not offer the alien the opportunity 
to make a declaration of nationality”) and Parliamentary Documents Chamber of Representatives, Session 1999-2000, 
DOC 50-0292/007, 7 (“Of course, an illegal residence cannot be taken into account”) (my translations)). Also see T. 
BOMBOIS and N. DUPONT, “Le droit constitutionnel belge réceptionne-t-il la théorie du « droit vivant » ? Juridiction 
constitutionnelle et interprétation consolidée de la loi”, C.D.P.K. 2008 (519) 537 n88, reprinted in C. MASSIMO (ed.), 
Esperienze di diritto vivente. La giurisprudenza negli ordinamenti di diritto legislativo. I., Milan, Giuffre, 2009, (112) 
145 n88. 
37 See Constitutional Court n° 102/2006 of 21 June 2006, B.5.2. (“under reservation of the principle of legality in 
criminal matters”). Compare Constitutional Court n° 189/2002 of 29 December 2002, B.12.3. See however, P. 

http://www.cass.be/
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it is inherent in an interpretative provision that it has consequences on the 

date of entry into force of the interpreted provision of law, since it instills 

meaning on the interpreted law that it reasonably could have received at the 

time of its adoption.38 

When the Court, however, finds that a law does not fulfill all the criteria of an interpretative law, 

it will not ipso iure deprive the law of its retroactive force. Quite to the contrary, it will reclassify 

the law as a (purely) retroactive law39. Whereas interpretative laws, as soon as they are truly 

interpretative, have retroactive force per se, a (purely) retroactive law will have to pass 

constitutional muster. Non-retroactivity of laws is a corollary of legal certainty40, a principle 

which is protected by the Constitutional Court via its “equality and non-discrimination”-test. 

When a certain category of persons, due to a retroactive law, is deprived of the jurisdictional 

guarantees which are offered to everyone, there is a difference in treatment, that needs to be 

justified. 

14.  Pertaining to (purely) retroactive laws, Constitutional Court jurisprudence is nuanced. The 

benchmark, however, still remains the principle of legal certainty41. Since I am not primarily 

interested in interpretative or retroactive criminal laws42, the distinction of importance here is 

that between retroactive laws that influence pending cases43 and retroactive laws that do not. 

As regards the latter, the Court is somewhat lenient: retroactive laws can be constitutional 

insofar as this is indispensable for the realization of a goal of public interest, such as the good 

functioning or continuity of public services. The “goal of public interest” is generally understood 

quite broadly, at least in comparison to retroactive laws influencing pending cases44. For 

example, the Constitutional Court held that a retroactive law can pass constitutional muster 

when it retroactively exerts retributions, which is destined to be used in public services, insofar 

                                                                                                                                                                                     
POPELIER, “Interpretatieve wetten moeten interpreteren” (l.c.), 1463 (“The conviction that an interpretative 
retroacts until the moment of creation of such a law is not so tenable anymore. The principle of [legitimated] trust 
may require that an interpretative law does not retroact per se” – also see infra n° 34). Compare A. EYLENBOSCH, J. 
PUT, J. VAN NIEUWENHOVE and K. VERRETH, “De pensioenleeftijd: een kwestie van interpretative”, T.S.R. 1996, 
(303) 352 (“That an interpretative law has retroactive force per se, does not stem from the text of article 84 of the 
Constitution itself […] Nonetheless, the retroactive force, which is inherent in the interpretative law […]”)  (all 
translations are mine; all emphases by the authors).  
Some furthermore contend that the principle of non-retroactivity is more strict in fiscalibus (A. EYLENBOSCH et al., 
l.c., 354), but there is no consensus amongst scholars on this point (see P. POPELIER, o.c., 6 and P. PEETERS, l.c., 347-
348). For an example of the latter, see Constitutional Court n° 7/2010 of 4 February 2010, B.9 ff.  
38 Constitutional Court n° 180/2009 of 12 November 2009, B.5. 
39 Constitutional Court n° 25/2005 of 2 February 2005, B.10.; Constitutional Court n° 177/2005 of 7 December 2005, 
B.17.3-B.18.1. Compare infra n° 34. 
40 Constitutional Court n° 189/2002 of 29 December 2002, B.12.2 . 
41 K. MUYLLE en J. VAN NIEUWENHOVE, l.c., 324-325. Cf. Constitutional Court n° 189/2002 of 29 December 2002, 
B.12.2. 
42 In these cases, also pursuant to article 7 of the (European) Convention for the Protection of Human Rights and 
Fundamental Freedoms (hereinafter: ECHR) and article 15 of the International Covenant on Civil and Political Rights 
(hereinafter: ICCPR),  the Court is more strict (see e.g. Constitutional Court n° 102/2006 of 21 June 2006, B.5.2). See 
the criticism in A. ALEN, E. MAES and W. VERRIJDT, l.c., 122-123, referring (amongst others) to C. VAN DE 
WYNGAERT, Strafrecht, strafprocesrecht & Internationaal strafrecht in hoofdlijnen, I, Antwerp, Maklu, 2003, 107-108. 
43 As mentioned, retroactive laws trying to influences causae finitae, are ipso iure unconstitutional (Constitutional 
Court n° 17/2000 of 9 February 2000; Constitutional Court n° 49/2000 of 13 March 2000; Constitutional Court n° 
112/2006 of 21 June 2006; also see European Court of Human Rights, 18 January 2007 (Bulgakova v. Russia), §§33-
44). 
44 E.g. Constitutional Court n° 80/2008 of 15 May 2008, B.4 ff. 
The Court used to employ the term “special circumstances” to indicate what was needed to justify retroactivity (e.g. 
Constitutional Court n° 45/2001 of 18 April 2001), but the use of this terminology was abandoned in later case law 
(e.g. Constitutional Court n° 164/2003 of 17 December 2003; Constitutional Court n° 193/2004 of 24 November 
2004; Constitutional Court 86/2005 of 4 May 2005). Cf. A. ALEN and K. MUYLLE, Compendium van het Belgisch 
Staatsrecht. Syllabusuitgave, I., Mechelen, Kluwer, 2008, 91 ns308-309. 
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as the functioning of these public services depends on these retributions45. As regards the 

former, however, retroactive laws can only be constitutional to the extent that  

exceptional circumstances or overriding reasons related to the public interest 

justify the legislative interference with the jurisdictional guarantees of only 

one category of citizens.46 

In applying this test, however, the Court seems to keep the following considerations in mind: 

each legislative modification would be rendered impossible if one should take 

the view that a new provision would violate articles 10 and 11 of the 

Constitution for the sole reason that it would change the conditions of 

applicability of earlier legislation, and that it would hamper with certain 

calculations, made by those who were relying on the earlier situation 

It is within the power of the legislature to decide upon the entry into force of a 

new law, including upon the possibility of foreseeing transitional measures. 

The articles 10 and 11 of the Constitution are only violated if the time of entry 

into force leads to a difference in treatment for which no reasonable 

justification can be offered.47 

Some examples might help to clarify.  

Protection of the rights of the Treasury (an enormous amount was at stake here, i.e. forty 

percent of the fiscal arrears) could be deemed to constitute an overriding reason related to the 

public interest.  Moreover, the measure at stake was justified by exceptional circumstances48. 

                                                           
45 Constitutional Court n° 6/2009 of 15 January 2009, esp. B.3.5-B.3.6.; also see in this sense, Constitutional Court n° 
129/2007 of 17 October 2007, B.12.2.  
46 Constitutional Court n° 64/97 of 6 November 1997; Constitutional Court n° 3/98 of 14 January 1998; 
Constitutional Court n° 86/98 of 15 July 1998; Constitutional Court n° 36/2000 of 29 March 2000; Constitutional 
Court n° 98/2001 of 13 July 2001; Constitutional Court n° 159/2001 of 19 December 2001; Constitutional Court n° 
40/2003 of 9 April 2003; also see Constitutional Court n° 177/2005 of 7 December 2005, B.18.1; Constitutional Court 
n° 20/2006 of 1 February 2006, B.13.2; Constitutional Court n° 7/2010 of 2 February 2010, B.10.1; W. VERRIJDT, l.c., 
278-279. 
47 Constitutional Court n° 154/2007 of 19 December 2007, B.70.2. 
48 Constitutional Court n° 177/2005 of 7 December 2005, B.19.10. How these exceptional circumstances were 
precisely understood, is not entirely clear when analyzing the judgment (compare, infra note 201). It could possibly 
be exceptional circumstances, since the Court of Cassation, by in some recent judgments having reassessed 
established case law, had freed a category of tax payers of their obligation to pay a tax, which was disputed but the 
existence of which could not be seriously doubted. As such the legislature has itself “adopted a retroactive provision 
in order to neutralize the retroactive effects of the new doctrine, emerging from the aforementioned judgments” 
(B.19.7). In B.20, the Court seems to suggest that “exceptional circumstances” and “overriding reasons related to the 
public interest” are two tests which must be cumulatively passed. However, in the general formulation of the test (see 
e.g. B.18.1: “exceptional circumstances or overriding reasons related to the public interest” (my emphasis)) this does 
not seem to be the case.  
Even so, the Court has been sloppy on a number of other occasions in the determination of the exact test. Accordingly, 
in n° 6/2009 of 15 January 2009, it held in a general consideration that   
 

B.3.2 […] 
 The retroactive force can only be justified when it is indispensable for the realization of a 
public interest objective. When, moreover, it becomes clear that the retroactive force has as a 
consequence that the finalization of certain judicial procedures is influenced in a certain way, or 
that judicial courts are impeded to pronounce upon a certain legal question, the nature of the 
principle in play demands that exceptional circumstances offer a justification for the legislative 
interference with the jurisdictional guarantees of only one category of citizens.   

  
Again, there seems to be an accumulation at play here, but in this case of “exceptional circumstances” and “public 
interest objectives” (compare to: “overriding reasons of public interest”). The Court accordingly does not pay as much 
attention to the wording, as it does to the content and context of the restriction on jurisdictional guarantees. 
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The execution of a Constitutional Court judgment was also accepted as an overriding reason 

related to the public interest49, as was a measure which tried to generate legal certainty in a 

very controversial area of law50, or a measure which tried to generate legal certainty after a 

judgment by (another) authoritative court51, or a measure which purported to remedy an 

unjustified discrimination52 or an infraction of the principle of legality53. 

As exceptional circumstances, the Court withheld amongst others, the fact that a regulative 

scheme does not contain new provisions, but rather, by decree, validates executive decisions of 

which the content has been public for a while54. The question of whether a retroactive 

modification of the law does not procure legal uncertainty, is an important factor that the 

Constitutional Court takes into account when adjudging a particular measure55. 

15.  Although it is not the subject of our inquiry here, a very short summary of the case law of 

the European Court of Human Rights (ECtHR) should be provided as well, since it can be 

presumed that this duly influences the Constitutional Court in its reasoning. The ECtHR has 

found an interference in a pending case to be in violation of the safeguards provided by article 6, 

§ 1 of the ECHR56: 

The Court reaffirms that if in principle the legislature is not precluded from 

regulating […] by new provisions with retroactive force, the rights arising 

under laws previously in force, the principle of the rule of law and the notion of 

a fair trial enshrined article 6, oppose, save in case of compelling reasons 

related to the public interest, an inference by the legislature in the 

administration of justice designed to influence the judicial determination of the 

dispute.57 

                                                                                                                                                                                     
For a non-structural but rather substantive criticism (in that the Constitutional Court performed its review in a too 
abstract manner), see e.g. J. VAN DIJK, “Retroactief karakter: strijdig met de rechten van de mens (bis)”, Fiscoloog 
2008, 7-9, also available in French: J. VAN DIJK, “Caractère retroactif: contraire aux droits de l’homme (bis)”, 
Fiscologue 2008, 7-8. Also see, infra, n° 197. Also see M. BENTLEY, “L’effet retroactive de l’article 49 de la loi 
programme du 9 juillet 2004 en matière de prescription des délais de recouvrement contraire à la Convention 
Européenne des Droits de l’homme”, J.D.F. 2008, 193- 219 and J. MALHERBE and P. MALHERBE, “Intervention 
legislative dans un litige en cours et droits de l’homme : prescription du recouvrement de l’impôt en Belgique” in E. 
TRAVERSA and V. DECKERS (eds.), Liber Amicorum Jacques Autenne, Brussels, Bruylant, 2010, 373-389 (both 
criticizing from the perspective of European human rights law). 
49 Constitutional Court n° 7/2010 of 4 February 2010, B.12. 
50 Constitutional Court n° 49/2010 of 29 April 2010, B.8.3. (in play was the interruption of the limitation period 
(pertaining to the claim arisen out of an illegal act (cf. torts claim) in a civil court), by petitioning the Council of State). 
Although this rationale seems to come close to that of an interpretative law, this case did not concern a provision 
interpreting another one, but rather a provision modifying the Civil Code. 
51 Constitutional Court n° 34/2010 of 22 April 2010, B.4.1-B.5.3 (generating legal certainty after a Council of State 
judgment which demanded a legal basis for an executive scheme in the area of seniority). 
52 Constitutional Court n° 34/2010 of 22 April 2010, B.5.3. 
53 Constitutional Court n° 34/2010 of 22 April 2010, B.4.1-B.5.3; also see Constitutional Court n°6/2009 of 15 January 
2009 (on the principle of legality in fiscalibus).  
54 Constitutional Court n° 44/2010 of 29 April 2010, B.9-B.11. In another judgment, the Constitutional Court took this 
reason into account so as to decide whether a measure was based on overriding reasons relating to the public 
interest (Constitutional Court n°34/2010 of 22 April 2010, B.5.4-B.5.5). 
55 Established case law. See e.g. Constitutional Court n° 34/2010 of 22 April 2010, B.5.4; Constitutional Court n° 
7/2010 of 4 February 2010, B.12 (where the Court also relies on the fact that the measure fits within “coherent 
regulative scheme”; cf. Constitutional Court 34/2010 of 22 April 2010, B.4.2). 
56 See e.g. ECtHR, 9 December 1994 (Raffineries grecques Stran en Stratis Andreadis v. Greece), confirmed in ECtHR 22 
October 1997 (Papageorgiou v. Greece); ECtHR, 28 October 1999 (Zielinski and Pradal & Gonzalez et al. v. France) and 
ECtHR, 7 November 2000 (Anagnostopoulos et al. v. Greece). Also see A. EYLENBOSCH et al., l.c., 354-356 
57 ECtHR, 27 May 2004 (Ogis-Institut, Ogec St. Pie X and Blanche de Castille et al. v. France), §61 (my translation from 
French). See ECtHR, 9 December 1994 (Raffineries grecques Stran et Stratis Andreadis v. Greece), § 49 ; ECtHR, 22 
October 1997 (Papageorgiou v. Greece), § 37 ; ECtHR, 23 October 1997 (National & Provincial Building Society, Leeds 
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The principle of equality of arms seems to a fortiori preclude that a legislature interferes in a 

dispute in which he himself is a party58, unless when this interference (1) is inspired by the 

public interest, to remedy the technical deficiencies of regulations or lacunae in legislation59, (2) 

purports to restore and reassert the original intention of the legislature60 and (3) has a general 

application61. If these conditions are matched, a legislature possible can influence a pending 

dispute62, “insofar as he does not mean to disadvantage a single party”63. 

                                                                                                                                                                                     
Permanent Building Society and Yorkshire Building Society (Building Societies) v. United Kingdom), § 112 (dealing 
explicitly with “retrospective” (i.e. interpretative) legislation – but see ECtHR (Grand Chamber), 19 October 2005 (La 
Roche), § 121); ECtHR, 11 April 2006 (Cabourdin v. France), §28; ECtHR, 18 December 2008 (Unedic), §71; ECtHR, 18 
January 2007 (Bulgakova v. Russia), § 35 (dealing explicitly with “retrospective” (i.e. interpretative) legislation). Also 
see ECtHR, 9 October 2003 (Aćimović v. Croatia), §30; ECtHR, 18 November 2004 (Pravednaya v. Russia), § 26; ECtHR, 
31 May 2007 (Lizanets v. Ukraine), §33 and ECtHR, 7 June 2007 (Kuznetsova v. Russia), §39.Compare ECtHR 28 
oktober 1999 (Zielinksi and Pradal and Gonzales et al. v. France) and ECtHR 27 May 2003 (Crişan v. Romania). 
A good review of the current state of law, with more references to other important judgments (and other scholarship 
– one should pay particular attention to the recent Joubert and Parc de Vallauris judgments), can be found in E. VAN 
BRUSTEM, “La Cour européenne affine sa jurisprudence en matière de validations legislatives applicables { des litiges 
pendants”, case note accompanying ECtHR, 23 July 2009, R.G.C.F. 2009, vol. 5, (415) 419 ff. 
58 ECtHR, 9 December 1994 (Raffineries grecques Stran en Stratis Andreadis v. Greece;) 
59 ECtHR 23 October 1997 (National & Provincial Building Society, Leeds Permanent Building Society and Yorkshire 
Building Society (Building Societies) v. United Kingdom), § 81. 
  

The public-interest considerations in removing any uncertainty as to the lawfulness of 
the revenue collected must be seen as compelling and such as to outweigh the interests 
defended by the applicant societies in contesting the legality of the rate set by the 
Treasury Orders in order to try once again to circumvent Parliament’s original intention 
(§82). 
 

60 ECtHR 23 October 1997 (National & Provincial Building Society, Leeds Permanent Building Society and Yorkshire 
Building Society (Building Societies) v. United Kingdom), § 81. In this case the offended parties were informed about 
the parliamentary intent (which made their expectations, under article 1 of the First Protocol attached to the ECHR, 
less legitimate). Compare in this sense Constitutional Court n° 25/2005 of 2 February 2005 (original intent is clear, 
but so is the text of the law) with Constitutional Court n° 102/2006 of 21 June 2006 (original intent is clear, and 
determines the nature of the law, as being interpretative).  
61 ECtHR 23 October 1997 (National & Provincial Building Society, Leeds Permanent Building Society and Yorkshire 
Building Society (Building Societies) v. United Kingdom), § 81.  
Also see §90 (“To exclude the Woolwich from the retroactive effect of section 53 could be considered on reasonable 
and objective grounds to be justified given that by the time of enactment of that section the Woolwich had secured a 
final judgment in its favour from the House of Lords and it was understandable that Parliament did not wish to 
interfere with a judicial decision which brought to an end litigation which had lasted over three years.”). The Court 
nonetheless considered in Scordino that  
 

[a]lthough the Government submitted that the legislative provision was not aimed specifically at 
the present dispute, or any other dispute in particular, the Court considers that as it was 
immediately applicable, it had the effect of frustrating proceedings then in progress of the type 
brought by the applicants. The manifest object, and the effect, of the impugned provision was in 
any event to modify the applicable rules relating to compensation, including in the case of 
judicial proceedings then in progress to which the State was a party (§132). 

 
62 The definition of “influence” is not easy either. According to the Court, there has to be influence “in a decisive way” 
in order to come within the scope of this test (ECtHR, 23 October 1997 (Building Societies), §107), so that the law 
does not offer any room for judgment to a judge to decide the dispute differently than the legislature would want it to 
be solved. Also see ECtHR, 7 november 2000, (Anagnostopoulos et al. v. Greece), §20. Cf. Constitutional Court n° 
20/2006 of 2 February 2006, B.16 (“Although the questioned provision will exert an influence on pending 
procedures, it does not change the material tax law that is applied and, in sofar as it exerts influence on the limitation 
limitation of disputed debts, it is justified by the aforementioned overriding reasons relating to the public interest” – 
my translation).  
This reasoning, however, is not entirely sound, because situations are imaginable in which a “concrete law” 
application (adopted for one special case) serves an overriding public interest, whereas a general application of law 
serves a purely private interest, or an interest that cannot be conceived of as overriding.  
63 F. DEWAELE, “Interpretatie en de tegenstrijdigheid tussen decreet en de parlementaire voorbereidingsstukken”, 
R.W. 2004-05, (1494) 1499. See ECtHR, 23 October 1997 (Building Societies), §107 (where the Court emphasizes that 
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On the other hand, also in light of the protection of possessions, as guaranteed by article 1 of the 

First Additional Protocol to the Convention, retroactive laws can be highly problematic64. 

In general, the ECtHR seems to take two criteria in considerations, i.e. the motive of the 

legislature65 and “the compelling public interest”66. 

b) Interpretative regional decrees 

16.  As I explained in section 1, it is far from evident that the right to authoritatively interpret 

(as enshrined in articles 84 and 133 of the Constitution), is also accorded to the Regions. 

However, the Constitutional Court, in three judgments67, seems to accept that it does, without 

providing any legal foundation for this acceptance. 

17.  In n°s 193/2004 and 25/2005, the same provision was in question68, but the first case was 

an action for suspension of the provision in question, and the second case treated an action for 

annulment. The grounds for suspending and annulment, in this case, were similar69, and 

therefore, I will treat both cases at the same time.  

                                                                                                                                                                                     
this is mostly a question of fact); EHRM 22 October 1997 (Papageorgiou v. Greece), §38 n.17. Compare ECtHR 18 
December 2008, Unedic, §72 (« First, the Court notes that the present case and the problem it brings up – the 
consequences of a change in case law on the foreseeablility of legal situations – is clearly distinguished from the 
Raffineries grecques Stran et Stratis Andreadis case, that the petitioner has invoked in its brief, and in which there 
was an interference in question, of the legislature with the administration of justice designed to influence the judicial 
determination of the dispute” (my emphasis)). 
64 ECtHR 20 November 1995 (Pressos Compania Naviera S.A. et al.)  
Compare to the so-called “pilot-case”, in which the Constitutional did not consider article 1 of that Protocol to be 
applicable to pending or potential claims, but only to “full” property (Constitutional Court n° 25/90 of 5 July 1990) 
with the later cases, in which the Constitutional Court conformed to supranational jurisprudence (e.g. Constitutional 
Court n° 17/2000 of 9 February 2000).  
65 Cf. ECtHR, 29 March 2006 (Scordino v. Italy); ECtHR, 11 April 2002 (Smokovitis et al. v. Greece); ECtHR, 27 April 
2004 (Gorraiz Lizaragga et al. v. Spain) (in the latter case, the Court came to the conclusion that the legislature did not 
intent to by-pass the principles of the constitutional state). 
Compare to Constitutional Court n° 177/2005 of 7 December 2005, B.19.9 (“Taking into account the short period 
between the adoption of these provisions, these must be deemed to be consolidated reactions to the aforementioned 
judgments”). 
66 How this interest is more specifically determined, or whether a particular interest is a ground for justification, 
cannot be inferred with certainty from the jurisprudence of the ECtHR. Also see A. JASIAK, “Gelegenheidswetgeving 
en beïnvloeding van rechterlijke procedures in het licht van het EVRM”, in R. VAN GESTEL en J. VAN SCHOOTEN 
(eds.), Europa en de toekomst van de nationale wetgever, Nijmegen, Wolf Legal Publishers, 2008, 91-110, also 
available at http://arno.uvt.nl/show.cgi?fid=93120 (last visited Oct. 13, 2010). 
67 I disregard n° 25/2006, in which the Court, in one consideration, also implied the possibility of the existence of an 
interpretative decree, but in which case it refused to qualify the decree as such, for lack of retroactive force 
(Constitutional Court n° 25/2006 of 15 February 2006, B.12). 
68 Article 5 of the Decree of the Flemish Region of 7 May 2004 modifying the Decree of 17 July 2000 on Electricity, as 
regards the “green power”-certificates and interpreting article 37, § 2 of the same Decree, Belgian State Gazette 8 July 
2004, 43434. This Decree solely regulated a Regional affair (see article 1 of the Decree). 
69 Normally, there is a different kind of review in both kinds of legal proceedings, although they must be initiated at 
the same time (article 20, 2° of the Special Law on the Constitutional Court). Whereas the Court, pursuant to 20, 1° of 
the Special Law on the Constitutional Court, requires in order to suspend a measure, that serious arguments be 
adduced (to be distinguished from founded arguments; confirmed in established case law, e.g. Constitutional Court n° 
193/2004 of 24 November 2004, B.6) and that an immediate execution of the decree could seriously and quasi-
irreparably grief the petitioners (also see article 22), the Court, in annulment proceedings, will only annul to the 
extent that well-founded arguments are brought forward (and can even in that case limit the consequences of the 
(normally erga omnes) annulment, in accordance with article 8 of the Special Law on the Constitutional Court; see 
Constitutional Court n° 25/2005 of 2 February 2005, B.14 ff.). Other differences between both procedures include, 
inter alia, the term (compare article 3 and 21 of the Special Law on the Constitutional Court) and the consequences of 
a judgment (compare e.g. articles 9 to 17 with article 25). I do not follow the translation of the Special Law on the 
Constitutional Court offered in English on the Court’s website (www.const-court.be), because I believe that the 
translation of for example “ernstige middelen” / “moyens sérieux” as “valid grounds” is not a very “truthful” 
translation, since valid grounds comes closer to what I have called “founded arguments”.  

http://arno.uvt.nl/show.cgi?fid=93120
http://www.const-court.be/
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The Flemish Government, in its Decree on Electricity70, tried to promote alternative energy 

sources by designing a system of “green power”-certificates71. Article 37 of the Decree 

stipulated that the Flemish regulative agents may impose administrative fines after having 

urged the producers to abide by their obligation. These fines could not be lower than 2.250 EUR 

per calendar day, nor higher than 100.000 EUR per calendar day, nor higher, in total, than either 

2.000.000 EUR or three percent of the producer’s turnover (during the last financial year) (§1). 

The second paragraph (§2), however, provided that: 

Without prejudice to §1, the administrative fine, imposed for the violation of 

article 23, § 1, amounts to 75 EUR per missing certificate on March 31, 2003 

and 100 EUR per missing certificate on March 31, 2004. Starting from March 

31, 2005, the amount is set for 125 EUR per missing certificate. 

Pursuant to article 37, §2 of the Decree on Electricity, the Flemish Regulator for the Electricity 

and Gas Markets (VREG) imposed a 8.500.000 EUR fine on the petitioner (at 75 EUR per missing 

certificate). The petitioner brought a suit before the Council of State, which was, at that time, 

pending.  

The new, and questioned decree, stipulated as follows:  

In article 37, § 2, of the same Decree, the word “without prejudice to” 

[“onverminderd” / “sans prejudice de”] should be explained as “excluding” [“met 

uitsluiting van” / “{ l’exclusion de”]72 

The Court could not accept this provision as an interpretative provision. Although the travaux 

préparatoires of the original Electricity Decree clearly stipulated the legislature’s intent not to 

give discretionary powers on account of §2 of article 37 to the regulating agencies73 (and 

pursuant thereto to allow an “interpretation” as the one offered in the 2004 Decree), the Court 

held that even clear legislative intention cannot by-pass a clear text74. This has been interpreted 

as an application of the adage (inspired upon Biblical exegesis75 and Cartesian epistemological 

principles76) interpretatio cessat in claris (the so-called clear text doctrine), and has been rightly 

                                                                                                                                                                                     
In this case however, the fact that no exceptional circumstances could be brought forward to justify a retroactive 
decree which had a bearing on a pending case, was both the ground for suspension (Constitutional Court n° 
193/2004 of 24 November 2004, B.12) and annulment (Constitutional Court n° 25/2005 of 2 February 2005, B.12-
B.13). 
70 Decree of the Flemish Region of 17 July 2000 regarding the organization of the regional electricity market, Belgian 
State Gazette 22 September 2000, 32166. Moreover, article 37, § 2 (on the amount of the administrative fine) was 
object of a judicial review later on, but was held not to encroach upon constitutional safeguards (Constitutional Court 
n° 52/2009 of 19 March 2009). 
71 Which are immaterial movable goods which prove that a producer, on an annual basis, has generated a certain 
amount of electricity by employing renewable energy sources (article 2, 17° of the Flemish Decree on Electricity; cf. 
Constitutional Court n° 193/2004 of 24 November 2004, B.1 and Constitutional Court n° 25/2005 of 2 February 
2005, B.1). 
72 Article 5 of the Decree of the Flemish Region of 7 May 2004 modifying the Decree of 17 July 2000 on Electricity, as 
regards the “green power”-certificates and interpreting article 37, § 2 of the same Decree, Belgian State Gazette 8 July 
2004, 43434. 
73 Parliamentary Documents Flemish Parliament, Session 1999-2000, n° 285/1, 29, referred to in Constitutional Court 
n° 193/2004 of 24 November 2004, B.9 and in Constitutional Court n° 25/2005 of 2 February 2005, B.9). 
74 The meaning of “without prejudice to” (“onverminderd” / “sans prejudice de”), is contrary to that of “excluding” 
(“met uitsluiting van” / “{ l’exclusion de”), as “without prejudice to” means “without detracting from” (“zonder afbreuk 
doen aan” / “sans porter atteinte {“) and is common legal phraseology (Constitutional Court n° 193/2004 of 24 
November 2004, B.10 and in Constitutional Court n° 25/2005 of 2 February 2005, B.10). 
75 B. BOUCKAERT, Algemene rechtsleer. Functies en bronnen van het recht, Antwerpen, Maklu, 2006, 40. 
76 M. DASCAL, Interpretation and understanding, Amsterdam, John Benjamins, 2003, 324. 
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criticized77, albeit mostly from a theoretical angle78. In this sense, the Decree failed to be 

characterized as an interpretative Decree, and was tested as a (purely) retroactive one 

(influencing a pending case at that), and struck down due to lack of exceptional circumstances79. 

Although the Constitutional Court did not yet explicitly accept the existence of a regional 

interpretative decree, it did implicitly recognize the possibility of its existence, as it employed 

the exact same test as it usually employs in the context of interpretative laws80. It is peculiar, 

although it might be pure coincidence, to notice that whereas the Court in B.8.1 and B.8.2. 

speaks of interpretative “laws” (lois/wetten)81, in B.8.3 it shifts over “interpretative provision of 

                                                           
77 See e.g., as regards Belgian law in particular, L.J. WINTGENS, “Verantwoorde wetgeving, legisprudentie als nieuwe 
theorie van rationale wetgeving”, R.W. 2005-06, (1441) 1457 and W. VERRIJDT, l.c., 266 ff., referring to Hart’s famous 
“open texture” (cf. H.L.A. HART, The Concept of Law, Oxford, Clarendon Press, 1994, Chapter VII, esp. 134-135). 
Verrijdt however, relies on Hart, who famously distinguished between core and penumbra, thus implying that there is 
a set of rules (in the core), which immediately “determine” their own application (not leaving room for “discretion” 
(ibid., 141-147 and 272-273)). There have been liters of ink written on how this poses a problem in legal theory (in 
fact the entire Hart-Dworkin debate partly hinges on this question; my footnotes are already long, so I will abstain 
from citing the most important contributions in this regard).  
I think the problem can be best explained from a Heideggerian perspective of Vorverständnis. A Vorverständnis could 
be explained, as Alexy does, as the hypothesis which brings the text and the interpreter closer together, by bringing 
about an insinuation or an expectation of the interpreter as regards the right solution for the legal case to be decided. 
Its content is determined by the real-life imprints and vocational experiences of the interpreter. The image of a 
hermeneutical circle means, that the text of the norm and the interpretive hypothesis reciprocally affect each other. 
On the one hand, the text of the norm cannot, without an interpretive hypothesis, be deemed problematic or 
unproblematic. On the other hand, the interpretive hypothesis must, on the basis of the text of the norm, and assisted 
by rules of legal methodology, be examined. On the criteria of confirmation or distortion, the theory of the 
hermeneutical circle holds its silence. It only opens up for the problem of the productive contribution of the 
interpreter to the interpretation, which facilitates and advances a critical attitude. Therefore, one could say that the 
circle of preliminary understandings (Vorverständnisses) corresponds to the Postulate of Reflection (paraphrasing R. 
ALEXY, “Juristische Interpretation” in R. ALEXY (ed.), Recht, Diskurs, Vernunft: Studien zur Rechtsphilosophie, 
Frankfürt a.M., Suhrkamp, 1995, 75-76; on the basis of the development of this concept of pre-ontological 
understanding, see M. HEIDEGGER, The Basic Problems of Phenomenology (Albert Hofstadter ed.), Bloomington 
(Indiana), Indiana University Press, 1988, 281 and M. HEIDEGGER, Being and Time,  New York, Harper Perennial, 
2008, 188 ff.). Such a phenomenological critique of the adage, in contradistinction to distinguishing the core from the 
penumbra (or hard cases from easy cases) is not subject to the trap of criticizing analytical linguistic philosophy on 
which the distinction between core and penumbra (in the Hartian sense) is based.  Be that as it may, the 
phenomenological basis for criticism, is not itself entirely unproblematic, because its own (positive) hermeneutical 
tradition (e.g. Gadamer) is far from uncontested. 
Also compare infra, on Wasserstrom’s distinction between justification and discovery (n° 38). 
78 As Verrijdt points out, the Court of Cassation holds on to this adage adamantly (W. VERRIJDT, l.c., 266-267, with 
references; see also F. OST and M. VAN DE KERCKHOVE, Entre la letter et l’esprit. Les directives d’interprétation en 
droit, Brussels, Bruylant, 1989, 97 (putting this “adamant” reliance in perspective)). Some authors are more sensible 
to the underlying problems (e.g. B. BOUCKAERT and B. DE MOOR, Handleiding juridisch schrijven, Antwerpen, Maklu, 
2004, 110 (pointing out the dangers for abuse of the doctrine)), certainly within criminal law, where special rules 
seem to hold (E. CLAES, Legaliteit en rechtsvinding in het strafrecht. Een grondslagentheoretische benadering, Leuven, 
Universitaire Pers Leuven, 2003, 28 ff.). However, the validity of the adage is still a “methodological presupposition” 
of Belgian law as a whole (H. BOCKEN and W. DE BONDT, Introduction to Belgian Law, De Haag, Kluwer International, 
2001, 26-27). One can even find support for it in the most recent decisions of the Constitutional Court (e.g. 
Constitutional Court n° 111/2010 of 14 October 2010, B.4.4 (stating that the principle of legal certainty implies that a 
judge cannot be left too much discretion), although passages such as the latter one can also be interpreted differently 
(stressing the “too much” within the Court’s rationale, and the subsequent indented clause, which expressly states 
that a clear formulation of a law does not eradicate all judicial discretion). Compare J. VELAERS, Grondwet en de Raad 
van State (o.c.), 324-325 (suggesting that the clear-text-doctrine is used as a check against excesses of 
“interpretation”).  
79 Constitutional Court n° 25/2005, 2 February 2005, B.12-B.13. No mention is made, however, of “overriding reasons 
related to the public interest” (cf. supra), nor in the suspension case (cf. Constitutional Court n° 193/2004 of 24 
November 2004, B.12-B.13). 
80 Constitutional Court n° 193/2004 of 24 November 2004, B.8.1-B.8.4 and Constitutional Court n° 25/2005 of 2 
February 2005, B.8.1-B.8.4. 
81 Arguendo that “law” can have a more generic (material) meaning (which the distinction between B.8.2. and B.8.3., 
certainly in the French text (employing législative), might imply; cf. P. VAN ORSHOVEN, “De kraai en de puid. De 
retroactieve wet in het licht van de beginselen van behoorlijke wetgeving”, in Jura Falconis (ed.), De retroactiviteit van 
rechtsregels, Leuven, Jura Falconis Libri, 1998, (7) 7), thus incorporating decrees (and even decisions, or case law), it 
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law” (disposition legislative interprétative / interpretatieve wetsbepaling) to mere “interpretative 

provision” (disposition interprétative / interpretatieve bepaling), thus seemingly explicitly 

ignoring the question of constitutionality of Regional interpretative decrees. 

Even so, it must be noted that the petitioners, nor the opposing party (the Flemish 

Government), invoked the unconstitutionality of an interpretative regional Decrees82. As 

regards the ex officio raising of certain arguments (of unconstitutionality), there has been quite 

some scholarship pertaining to the Council of State, and the Court of Cassation83, but not with 

regard to the Constitutional Court84. However, one could argue that when a certain matter 

touches the ordre public, a Court must ex officio raise an unconstitutionality85. It has 

furthermore been noted that when a certain legislature is not competent, this touches the ordre 

                                                                                                                                                                                     
remains strange in the sense that in specifying what kind of “law” is at stake here, the Court employs the (other) 
generic terms “provision”, instead of “decree”. See 
82 See Constitutional Court n° 193/2004 of 24 November 2004, A.1-A.5 and Constitutional Court n° 25/2005 of 2 
February 2005, A.1-A.4 and A.10-A.13. This, however, should have been invoked subsidiarily, as the petitioners sought 
to have the decree re-qualified as a purely retroactive decree (cf. Constitutional Court n° 193/2004 of 24 November 
2004, A.4 and Constitutional Court n° 25/2005 of 2 February 2005, A.4 and A.12). 
83 Especially as regards the Council of State, e.g. A. WIRTGEN, Het ambtshalve aanvoeren van middelen door de Raad 
van State uitspraak doende over beroepen tot nietigverklaring van administratieve rechtshandelingen, V.U.B. 
(dissertation); A. WIRTGEN, Raad van State, I. afdeling administratie, 3. Middelen en het ambtshalve aanvoeren van 
middelen in het bijzonder, Brugge, die Keure, 2004; K. RIMANQUE, De regel is niet steeds recht, Antwerpen, Kluwer, 
1990. As regards the Court of Cassation, see e.g. Court of Cassation, 26 February 1980, Pas. 1980, I, 774; Court of 
Cassation, 22 March 1993, Arr. Cass. 1993, 316, Pas., 1993, I, 308 (with a conclusion by J.F. LECLERQ); Court of 
Cassation, 9 June 1994, Arr. Cass. 1994, 593. For some nuances pertaining to the latter Court, see D. DE ROY, “Le 
contrôle de légalité des actes administratifs par le juge de cassation“, case note accompanying Court of Cassation, 9 
September 2002, J.L.M.B. 2003, 1183-1184 (excepting criminal cases, the Court of Cassation itself will not ex officio 
raise a violation of article 159 of the Constitution) and R. RIGAUX, La nature du contrôle de la Cour de cassation, 
Brussels, Bruylant, 1966, 152-153 (excepting also fiscal cases) and 153-157 (excepting criminal (“repressive”) cases). 
84 Article 90, third indented clause of the Special Law on the Constitutional Court provides that when a decision which 
stipulates that a case is not ready to be judged, it may mention the ex officio arguments which seemingly need to be 
investigated. The most extensive treatment on the question of ex officio raising arguments is to be found in R. 
MOERENHOUT, “Art. 90-94”, in P. LEMMENS (ed.), Publiek Procesrecht. Artikelsgewijze commentaar met overzicht van 
rechtspraak en rechtsleer, Mechelen, Kluwer, loose-leaf, up to date until 1 June 1996, 118-123. Many authors, 
including Moerenhout (ibid., 122), note the confusion surrounding the ex officio raising of arguments by the 
Constitutional Court (P. POPELIER, Procederen voor het Grondwettelijk Hof, Antwerp, Intersentia, 2008, 80 and 307; 
compare (pertaining to a slightly different, but related matter of the scope of the preliminary question) J. SMETS, “De 
verhouding van het Arbitragehof tot de verwijzende rechter in het prejudiciële contentieux” in A. ALEN (ed.), 20 jaar 
Arbitragehof, Mechelen, Kluwer, 2005, (19) 23 (noting great flexibility of the Court)). Moerenhout does mention that 
only in exceptional cases does the Constitutional Court raise arguments ex officio (R. MOERENHOUT, l.c., 119, 121-
122). 
85 Parliamentary Documents Senate, Session 1981-82, n° 246/1, 7, n° 246/2, 85-86 (Report by the Commission) and 
268 (Advice by the Council of State); Parliamentary Documents Chamber of Representatives, Session 1982-83, n° 
647/4, 7 (“The rules on the repartition of competences are of ordre public and therefore the [Constitutional] Court 
may raise their violation ex officio”). P. POPELIER, Procederen voor het Grondwettelijk Hof (o.c.), 307; J. VELAERS, Van 
Arbitragehof tot Grondwettelijk Hof, Antwerp, Maklu, 477 (with references). 
Normally, the principle of judicial passivity (“principe de passivité” / “lijdelijkheidsbeginsel”) governs the judicial 
process in Belgium: judges are only bound to answer the arguments raised by the parties. The reflection of this 
judicial passivity is the principle of party autonomy (“principe dispositif” / “beschikkingsbeginsel”), which prohibits a 
judge to alter the object of a suit (“Ne est iudex ultra petita partium”). Raising ex officio arguments, accordingly, is an 
exception to this “general principle” (A. BOSSUYT, “Les principes généraux du droit dans la jurisprudence de la Cour 
de Cassation”, J.T. 2005, (725) 728, and also see 733 ;for recent applications, see e.g. Court of Cassation, 2 June 2005, 
or Court of Cassation 6 December 2007 (see esp. the definition on page 16), both on www.cass.be). Nonetheless, one 
could wonder to what extent the principle of judicial passivity should rule in an area in which – as has been 
traditionally accepted – no subjective rights (but only objective law) is in play, keeping in mind that primarily the 
principle is a “pillar of civil procedure” (G. DE LEVAL, “Principe dispositif et droit judiciaire fiscal”, R.G.C.F. 2004, 7 
(my emphasis and translation); see B. ALLEMEERSCH, “De taakverdeling tussen rechter en partijen in het burgerlijk 
process. Stand van zaken en actuele ontwikkelingen”, in Gerechtelijk Recht. Themisvormingsonderdeel 37, Bruges, Die 
Keure, 2007, 1-22; compare, however, A. VAN STEENBERGE, “De uitbreiding van het voorwerp van het beroep bij de 
Raad van State tijdens de procedure”, T.B.P. 2009, (523) 525 ff. (arguing that the Council of State (in objective 
“contentieux”), also has to remain passive).  
Further elaborating these problems would, however, take me too far off point.   

http://www.cass.be/
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public86. Accordingly, it can be argued that, if a Regional Decree could not be interpretative, the 

Court should have raised this ex officio. Even if one adheres to the (all too strict) logic, that in 

this case, the Court should not raise this argument, because the Decree was accorded a purely 

retroactive status, the Court should have raised it in the other case, n° 180/2009, in which the 

existence of a Regional interpretative decree was accepted. 

18. In n° 180/2009, the constitutionality of article 57 of the Walloon Decree, modifying the 

Decree on Electricity87 was in question. Above88 (n° 10), I analyzed the Court’s reasoning. Suffice 

it to add that in this case, the unconstitutionality of the Decree on the grounds of it being 

Regional, was not raised by the petitioner89. Different from the two abovementioned judgments, 

the Court in n° 180/2009 nowhere speaks of an “interpretative law”, but always of an 

“interpretative provision”90. In n°180/2009, the Court thus incontrovertibly91 accepted the 

constitutionality of an interpretative Regional decree. 

19. Constitutional scholarship in Belgium92 does not seem to attach too much importance to the 

question of the possibility of Regional authoritative interpretation. Some scholars just close 

their eyes to the problem93, sometimes seeming to read Decree as having a generic meaning, 

encapsulating both Regional and Community Decrees94. This reading is highly problematic, 

                                                           
86 Explanatory Memorandum accompanying the bill regarding the institution, the competence and the functions of 
the Court of Arbitration, Parliamentary Documents, Senate, Session 1981-82, n° 246/1, 7 (“Since the rules governing 
the discrete competences of the State, the Communities and the Regions are or ordre public, the Court of Arbitration 
can and must raise an argument relying on a violations of these rules ex officio” – my translation and emphases). Also 
see e.g. A. ALEN and J. THEUNIS, “Praktische vragen over de “exceptie van onwettigheid” in artikel 159 van de 
Grondwet” in Staatsrecht. Themisvormingsonderdeel 54, Bruges, Die Keure, 2009, (5) 17. Compare Amendments, 
Parliamentary Documents Senate,  Session 1981-1982, n° 246/2, 497. 
87 Decree of the Walloon Region of 17 July 2008 modifying the Decree of 12 April 2001 regarding the organization of 
the regional electricity market, Belgian State Gazette 7 August 2008, 41321.  
88 Supra, n° 10. 
89 Constitutional Court n° 180/2009 of 12 November 2009, A.2-A.3.3, A.3.6, A.4.1, A.4.3 and A.4.6-A.4.7. 
90 Constitutional Court n° 180/2009 of 12 November 2009, B.1.1, B.4, B.5, B.9 and B.11. 
91 Unless one respects the strange logic that the argument was not raised by the parties, and that therefore, the Court 
should not adjudicate upon the matter (supra, n° 17). 
92 This is, since 1980, on which date article 133 was inserted (back then, as article 28, second indented clause); see 
Constitutional Revision 17 July 1980, Belgian State Gazette 18 July 1980. As such, one cannot expect great 
constitutional scholars of earlier times, who have written with authority on the subject of interpretative laws, to have 
formulated any thoughts on this problem. Some of these authors are P. ROUBIER, Le droit transitoire. Conflits des lois 
dans le temps, Paris, Dalloz, 2008, 242-269 (arguably the basic work on retroactivity and interpretation; the 2008 
edition is the second one) or O. ORBAN, Le droit constitutionnel de la Belgique, II, Liège, Dessain, 1911, 394 ff..  
93 A. MAST and J. DUJARDIN, Overzicht van het Belgisch Grondwettelijk Recht, Gent, Story-Scientia, 1985, 221-222; G. 
CLOSSET-MARCHAL, L’application dans le temps des lois de droit judiciaire civil, Brussel, Bruylant, 1983, 41-50; D. 
BATSELE, T. MORTIER and M. SCARCEZ, Grondwettelijk Recht Gevat, Brussel, Bruylant, 2009, 221; M. VAN DAMME, 
Overzicht van het Grondwettelijk Recht, Brugge, Die Keure, 2008, 75-77 (not even mentioning articel 133 of the 
Constitution; see however H. COREMANS and M. VAN DAMME, Beginselen van wetgevingstechniek en behoorlijke 
regelgeving, Brugge, Die Keure, 2001, nr. 89, p. 71-74). Zie ook K. RIMANQUE, De grondwet toegelicht, gewikt en 
gewogen, Antwerpen, Intersentia, 2005, 301 (who would only deny the possibility of authoritative interpretation by 
ordinances when Belgian constitutional law is « restrictively interpreted » (my translation); the justification is odd, 
however, as Rimanque implies that the lack of the possibility authoritative interpretation of ordinances stems from a 
lacuna within the Special Act on Brussels Institutions).  Compare A. CARETTE, “De rechtspraak van de Raad van State 
inzake de afbakening van het Vlaams Ecologisch Netwerk”, case-note accompanying Council of State n° 187.115, 
T.M.R. 2010, (373) 380-381 and F. DEWAELE, l.c., 1497-1499 (both talking about the validity of a Regional 
interpretative decree, but not even questioning its validity of the most obvious constitutional grounds). 
94 Compare J. VANDE LANOTTE and G. GOEDERTIER, Overzicht Publiekrecht, Brugge, Die Keure, 2007, 141, 179, 763 
n. 139, 1168 (seemingly presupposing the generic meaning) with 180 n. 337 (remarking that “on the basis of article 
133 of the Constitution, one could contend that only Community Decrees can be authoritatively interpreted and 
hence not Regional Decrees. Article 133 of the Constitution notably resorts under the subsection “Community 
Competences”. Furthermore, Regional Decrees are not named in the Constitution. Article 134 of the Constitution 
merely stipulates that the laws executing article 39 determine the legal authority of the rules that the organs, which 
they institutionalize, promulgate in the matters that they indicate” (my translation)), 984 n. 11 and 141 n. 198 
(repeating the aforementioned argument). VANDE LANOTTE and GOEDERTIER nonetheless insist that ordinances 
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given the distinctions the Constitution itself draws between Decrees (viz. Community Decrees) 

and “rules such as mentioned in article 134” (viz. Regional Decrees and Brussels Region 

Ordinances). In some cases, these authors even add that authoritative interpretation is 

impossible for ordinances, whereas it is for Regional Decrees, often without offering any 

explanation for the basis of this distinction95. Such poorly argued inferences, however, should 

not be accepted. Others note it, but ignore its implications nonetheless, or do not pass any 

judgment upon the question of possibility of Regional authoritative interpretation96.  

20.  Alen argues that, because of the fact that Decrees in a constitutional sense only refer to 

community Decrees, the power of authoritative interpretation for the Regional legislature could 

be inferred from article 19 of the Special Institutional Reform Act, which specifies the legal force 

of Regional Decree, providing them with “force of law”97. Velaers would, however, take issue 

with this. On the basis of an advice offered by the Council of State pertaining to the 

Constitutional Reform Act which enacted article 133 of the Constitution,98 emphasizing the 

exceptional nature of the interpretative law (as a generic, material concept), he argued that a 

Special Act cannot attribute the right to authoritative interpretation to Regional Decrees99.  

Popelier, furthermore, asked whether the mere difference in terminology (between ‘ordinance’ 

and ‘decree’100) could impede an analogous extension of the right to authoritatively interpret to 

ordinances as such101, for indeed, excepting some sole voices in a desert102, both jurisprudence 

                                                                                                                                                                                     
cannot be interpreted authoritatively (ibidem, 180 (relying on a Conseil of State judgment), 763 n. 139, 984 n. 11 and 
1168). In the most recent version of their oeuvre, VANDE LANOTTE and GOEDERTIER, offer no other classifications 
or arguments (see J. VANDE LANOTTE and G. GOEDERTIER, Handboek Belgisch Publiekrecht, Bruges, Die Keure, 2010, 
131, 132 (especially n. 181), 167, 169 (especially n. 320), 962 (especially n. 11) and 1139) . 
95  R. ERGEC, Introduction au droit public. I. Le système institutionnel, Diegem, Story-Scientia, 1994, 115. See M. 
UYTTENDAELE, Précis de droit constitutionnel belge, Brussel, Bruylant, 2005, 365 (where he just seems to accept that 
Regional decrees fall under article 133 of the Constitution) and 367 (where he explains that Brussels ordinances 
cannot authoritatively interpret other Ordinances, and critiques this « anomaly »); see J. VELAERS, De Grondwet en de 
Raad van State. Afdeling wetgeving, Antwerpen, Maklu, 1999, 328..  
96 See J. VANDE LANOTTE and G. GOEDERTIER, Handboek Belgisch Publiekrecht, Bruges, Die Keure, 2010, 132 n. 181, 
167, 169 n. 320, 962 n. 11 and 1139. 
97 A. ALEN, Handboek van het Belgisch Staatsrecht, Deurne, Kluwer Rechtswetenschappen België, 1995, 97 n. 89. In 
his later work, ALEN, although he does not mention it again explicitly, still seems to support his earlier 
argumentation, although emphasis has come to lay on two new observations, that is, first, that “on the basis of the text 
of the Constitution the right of authoritative interpretation is only attributed to Community Decrees” (A. ALEN and K. 
MUYLLE, Compendium van het Belgisch Staatsrecht. 1A, Mechelen, Kluwer, 2003, 23 – my translation, author’s 
emphasis), and that “the Constitutional Court in its jurisprudence has implicitly recognized the right to authoritative 
interpretation for Regional decrees” (ibidem, 23), “without however passing judgment on the foundations thereof” 
(ibidem, 23 n. 35) (my translation, author’s emphasis). See A. ALEN and K. MUYLLE, Compendium van het Belgisch 
Staatsrecht. Syllabusuitgave, I., Mechelen, Kluwer, 2008, 22-23 (where he further points out that articles 138 and 139 
of the Constitution refer to Regional Decrees as such – 23 n. 29). 
98 Council of State, Advice L. 13.334/1/2, Parliamentary Documents Senate, Special Session 1979, n° 261/1, appendix 
I, 17-18. Compare Explanatory Memorandum, Parliamentary Documents Senate, Special Session 1979, n° 261/1, 76-
77 (where the government, first, refused to follow the advice of the Council of State to insert a specific constitutional 
provision enacting the right of authoritative interpretation for Decrees (on the basis of a the general scope of eius est 
interpretari, cuius est conderen), but afterwards still decided to follow the advice, thus accepting the advice’s ratio as 
constitutional ratio). Also see infra, n°s 33 and 35. 
99 J. VELAERS, o.c., 328. Compare J. VAN NIEUWENHOVE, “Interpretatieve wetten en behoorlijke regelgeving”, T.v.W. 
1999, (127) 127 (agreeing that the Constitution only explicitly accords the right to authoritatively interpret to the 
Communities, but wondering whether explicit constitutional foundation is necessary, and contending that, in any 
case, the Special Legislature or the Constituant Assembly may accord the Regions a right to authoritatively interpret). 
100 Compare Article 4 of the Special Law on Brussels Institutions and 19 of the Special Institutional Reform Act. 
101 P. POPELIER, Toepassing van de wet in de tijd, Antwerpen, Kluwer, 1999, 104. In defense of Alen’s interpretation, 
one should point that, from a more broad perspective, there are other differences between ordinances and decrees 
(be it Community or Regional ones), such as the lack of constitutive autonomy for ordinances (art. 4 Special Law on 
Brussels Institutions), the more pervasive judicial (art. 9 Special Law on Brussels Institutions), and limited 
administrative (art. 45 Special Law on Brussels Institutions; also see the subsequent article) review that is allowed 
with regard to ordinances, (see J. VANDE LANOTTE and G. GOEDERTIER, Handboek Belgisch Publiekrecht (o.c.), 1137-
1140). 
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and scholarship seem to agree that a right to authoritative interpretation does not belong to the 

(Brussels) Ordinance103. Verrijdt, in his recent comprehensive article on interpretative laws, 

contends that even if article 19 of the Special Institutional Reform Act and articles 4 or 7104 of 

the Special Act on Brussels Institutions have conferred “force of law” upon Regional Decrees and 

Ordinances, this does not imply that they have granted a power to authoritatively interpret their 

legislative instruments105. Verrijdt however, also merely observes that, although interpretative 

regional decrees have been adopted, no final legal justification has been provided for these.   

                                                                                                                                                                                     
102 E.g. M. UYTTENDAELE, o.c., 367 (who argues on the basis of coherence : the fact that Brussels ordinances cannot 
interpret authoritatively is, on the one hand, due to the ambiguity in the definition of the legal force of the ordinance 
as such, and all the more subject to criticism, now that the French linguistic Group in the Brussels Region Parliament 
may interpret authoritatively on the basis of the powers conferred to it in article 138 of the Constitution). Also see K. 
RIMANQUE, o.c., 204 and 301. Compare A. MAST and J. DUJARDIN, o.c. 222, who point out that in 1985, scholars often 
relied on two 1940s Court of Cassation judgments (Court of Cassation, 14 March 1946, Pas. 1946, I, 104 (with a note 
by C. RENARD), Arr. Cass. 1946, 105, and 10 January 1949, Pas. 1949, I, 29, Arr. Cass. 1949, 19) to infer that the power 
to interpret your own text authoritatively, was a general principle. This interpretation, however, as VELAERS has 
pointed out, should be discredited on the account of the Constitution’s own explicit conferral of the power to 
authoritatively interpret decrees in article 133 (VELAERS, o.c., 328-329), and has not been followed, for example, by 
the Council of State, who finds the attribution of general scope to the principle of eius est interpretari, on which the 
Court of Cassation relied, to be detrimental to the constitutional competence of the judiciary (Advice Council of State, 
Parliamentary Documents Chamber of Representatives, Session 1980-81, nr. 921/1); see W. VAN ASSCHE, “De 
retroactiviteit der administratieve akten”, T.B.P. 1950, (107) 113 (defending the impossibility of the adage having a 
general scope). POPELIER, however, has quite recently defended it (P. POPELIER, o.c., 104-106)). VERRIJDT, 
furthermore, rightly points out that one should not rely on the 1946 Court of Cassation judgment, as there, a wholly 
different issue was in play, that is the question of whether a Royal Decision (the “standard executive norm”), adopted 
on the basis of a law which confers extraordinary powers (that is: powers to abrogate, modify, or replace laws) to the 
King, may authoritatively interpret an earlier law (W. VERRIJDT, “De interpretatieve wet: retroactiviteit en 
rechtszekerheid”, T.B.P. 2007, (259) 264 n. 49). 
Be all this as it may, the Court of Cassation has nonetheless, in a 2005 judgment, decided that a rule adopted by the 
Executive can be an interpretative provision (Court of Cassation, 26 September 2005, www.cass.be, Soc. Kron. 2007, 
259-263 (with a note by D. RYCK), Ors. 2006, 22-23 (with a note by I. PLETS), for example applied in Labour Court, 18 
January 2006, SRK 2007, nr. 3, p. 152-154).  Compare also Court of Cassation, 1 December 2008, www.cass.be with 
Court of Cassation 11 February 2008, www.cass.be. In these cases, nonetheless, the Court of Cassation did not 
pronounce itself upon the question of constitutionality of the right for Brussels Ordinances to interpret themselves. 
103  Council of State n° 75.710 of 10 September 1998, A.P.T. 1998, 201 ff. (with advice by I. KOVALOVSKY) and J.T. 
1999, 62-65 (with a note by D. LAGASSE) (n.b.: the passage in which the Council of State adjudicates upon this 
particular issue, are not printed in these references, but can be found via the website of the Council of State, and reads 
as follows: “considering that the Constitution has not vested the Ordinance with authoritative power to interpret 
ordinances, in contradistinction to what is expressly foreseen in article 84 for laws and in article 133 for decrees” – 
the translation is mine, but one should further point out that “power” is translated from the French “pouvoir”, 
whereas the Dutch version of the judgment mentions “bevoegdheid”, which is better translated as “competence”).  
A. ALEN, Compendium (o.c.), 23; H. COREMANS en M. VAN DAMME, Beginselen van wetgevingstechniek en behoorlijke 
regelgeving, Brugge, Die Keure, 1994, 54; R. ERGEC, o.c., 115; VANDE LANOTTE & GOEDERTIER, Handboek Belgisch 
Publiekrecht (o.c.), 132, 962 n. 11, 1139. 
104 Verrijdt does not mention Article 4, but Article 8 of the Special Act on Brussels Institutions. However, this is 
either a typo or a mistake, since article 8 of the Special Act on Brussels Institutions stipulates that article 19, §1, first 
indented clause of the Special Act on Institutional Reform is applicable on the Brussels Region, with the caveat that 
the word “decree” in the latter should be replaced by “ordinance” pertaining to that Region. However, article 8 of the 
Special Act on Brussels Institution does not render article 19, §2, in which the legal force of a decree is determined, 
applicable on the Brussels Region legislative instruments. It is instead Article 4 which sets forth that – with some 
exceptions – the Brussels Region has the same competences as the Flemish and Walloon Regions. Nowhere, however, 
has the legal force of ‘ordinances’ been explicitly determined. However, some authors do derive a nuanced legal force 
of law, either from article 4, or from article 7 of the Special Act on Brussels Institution, which determines that an 
“ordinance may abrogate, complete, modify or replace provisions of law which are in force” (the language is similar to 
Article 19, §2 of the Special Institutional Reform Act, which does confer “force of law” to decrees expressly).  (see J. 
VANDE LANOTTE and G. GOEDERTIER, Handboek Belgisch Publiekrecht (o.c.), 1137 (citing article 7), see A. ALEN and 
K. MUYLLE, Compendium van het Belgisch Staatsrecht. Syllabusuitgave (o.c.), nr. 343, p. 202 (citing both articles 4 and 
7); A. ALEN and K. MUYLLE, Compendium van het Belgisch Staatsrecht. 1B (o.c.), nr. 343, p. 335 (citing both articles 4 
and 7)). 
105 W. VERRIJDT, “De interpretatieve wet: retroactiviteit en rechtszekerheid”, T.B.P. 2007, (259) 263, especially n. 
43. Contra P. LEWALLE, Contribution { l’étude de l’application des actes administratifs dans le temps, Luik / The Hague, 
Faculté de droit Liège / Martinus Nijhoff, 1975, 337 (claiming that the immediate application of the law, that is 
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21.  Alen’s argumentation is hard to follow, moreover, because of other reasons. First, as he 

seems to imply elsewhere himself106, it is far from certain that article 19 of the Special 

Institutional Reform Act is itself constitutional, at least when it is interpreted to mean that it 

accords Regions (possibly only the two large ones?) the right to authoritatively interpret their 

Decrees. Although the Constitutional Court in 35/2003 was seized to judge on the 

constitutionality of article 19 of the Special Institutional Reform Act (or at least, on its latest 

modification107), it did not108. Even if article 134 mentions that a Special Law may invest “force 

of law” to decrees, which article 19, § 2 of the Special Institutional Reform Act so does, “force of 

law”, as Verrijdt notes, should be distinguished from “right to interpret authoritatively”. If one 

does not distinguish between these two, one implicitly accepts the premise upon which the 

recent jurisprudence of the Court of Cassation rests, that is, that the adage eius est interpretari is 

of general scope109, for as Velaers already implied, whereas the Constitution explicitly confers 

force of law on the one hand, and the right to authoritatively interpret legal instruments on the 

other hand, to Decrees (in the constitutional sense, i.e. Community decrees), it merely confers 

the possibility to confer force of law on Regional Decrees (or Ordinances), and does not accord 

the possibility to confer a right to authoritatively interpret Regional Decrees. It follows 

therefrom, that, in order to argue that Regional Decrees have the right to authoritatively 

interpret themselves, one must accept another legal ground on the basis of which the Regional 

legislature has the latter right, and this ground cannot be article 19 of the Special Institutional 

Reform act and seemingly has to be eius est interpretari. For this general scope however, as 

usual, the Court of Cassation offers scarcely any argumentation110. Popelier has noted that the 

right to authoritatively interpret may be inherent to the competence of creating norms111. In the 

context of Dworkin, I will touch upon this issue again, but it may be clear that article 19 of the 

Special Institutional Reform Act cannot constitute a legal ground of conferral of the right to 

authoritatively interpet Regional Decrees112. 

                                                                                                                                                                                     
application, « not only on facts which occur after the entry into force of the law, but also on the legal consequences 
occurring after entry into force of facts which have occured before the entry into force” (W. VAN GERVEN, Beginselen 
van Belgisch privaatrecht. Algemeen Deel, Antwerp / Utrecht, S.W.U., 1960, n° 23, p. 66-67), is a corollary of the force 
of law). Verrijdt does not mention the following source in this context (although he does, a few footnotes up), but it 
gives strong support for his contention: Report of 18 June 1980 on behalf of the Commission for the Revision of the 
Constitution and institutional reform, presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents 
Senate, Special Session 1979, n° 100/25, 2-3, where it was clearly established that there is no immediate connection 
between decrees having force of law and the right to authoritatively interpret. 
106 A. ALEN and K. MUYLLE, Compendium 1A (o.c.), 32 (adding “under restriction of another interpretation by the 
[Constitutional] Court” – my translation). 
107 Furthermore, the constitutionality of the first paragraph was in play here, and not that of the second, which 
accords force of law to decrees. 
108 Cf. A. ALEN and K. MUYLLE, Compendium 1A (o.c.), 32 n.11. P. BOUCQUEY, P.O. DE BROUX, X. DELGRANGE, L. 
DETROUX, H. DUMONT, I. HACHEZ, B. LOMBAERT, F. TULKENS and S. VAN DROOGHENBROECK, “La Cour d’arbitrage 
et Saint-Polycarpe: un brevet de constitutionnalité mal motivé”, J.T. 2003, 527, n°s 42 and 45. 
109 See supra, note 102 (for references). It should be noted that an executive decision can be interpretative according 
to the Constitutional Court, insofar as “executive” is read in an organic sense, and not in a functional one. This means, 
that when the legislature confers special powers upon the Government (in Belgian legal terms: the King), that 
Government can interpret other provisions of executive decisions (in Belgian legal terms: numbered Royal Decisions) 
by an executive decision (cf. Constitutional Court nr. 59/99 of 26 May 1999, B.8). 
110 It merely enunciates (!) that an executive decision (for which there is no legal basis to claim a right to 
authoritatively interpret, quite on the contrary (cf. art. 105 of the Constitution)) “is an interpretative rule of law” 
(Court of Cassation, 26 September 2005, www.cass.be, 23).  
111 P. POPELIER, Toepassing van de wet in de tijd (o.c.), 105. She points out that the “retroactivity” of an interpretative 
law stems from this inherent nature (as neither article 84 nor 133 explain that an interpretative law has retraoctive 
force). 
112 One could argue that “decree” in article 19 means both Regional Decree and Community Decree. In article 19, § 1, 
this seems to hold true, as it refers to articles 4 to 9 of the Special Institutional Reform Act, two of which concern 
community competences. One could argue that it would be strange that “decree” in §2 (conferring force of law) would 
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Moreover, the Constitutional Court, when it judges a law to be interpretative, does not seem to 

review that law on its accordance with the articles 10 and 11 of the Constitution in conjunction 

with the principle of legal certainty, but merely either accepts or not its existence as 

interpretative, in which case it follows from article 133 or 84 of the Constitution (as norms 

governing the repartition of competences between the federal State and the federated 

entities113) that, as soon as a law is truly interpretative, that the legislature (either federal of 

community legislature) is competent. It is only if it does not find a law to be interpretative, that 

it can review the accordance of the articles 10 and 11 of the Constitution in conjunction with the 

principle of legal certainty, as regards the – then – purely retroactive law. Accordingly, the basis 

of the Constitutional Court’s powers with regard to the assessment of whether a law is 

interpretative or not, arguably lies in article 1, 1° of the Special Law on the Constitutional Court, 

and not so much in article 1, 2° of that same Special Law (allowing review with reference to 

Title II, articles 170, 172 and 191 of the Constitution). In establishing its power of judicial 

review of Special Acts, the Court nonetheless asserted that  

[t]he legal provisions that in pursuance of the Constitution have been 

established so as to determine the distinct competences of State, the 

Communities and the Regions form – with the rules on repartition of 

competences established in the Constitution – the norms of reference on the 

                                                                                                                                                                                     
have a different meaning (cf. Constitutional Court n° 193/2004 of 24 November 2004, B.10), certainly having regard 
to the formulation in § 3 (mentioning Regional decrees in particular). One could argue on the basis of the Constitution 
that they do, since articles 127-130 of the Constitution already confer force of law upon community decrees, whereas 
article 134 of the Constitution only accords the possibility to do so later. Even if one believes “decrees” in § 2 to mean 
both sorts of decrees, one could, pertaining to community decrees, call article 19, § 2 of the Special Institutional 
Reform Act declarative and confirming articles 127-130 of the Constitution.  
113 “[A]rticles 59bis and 107quater [old articles, which are now spread across article 3, article 39, Chapter IV 
(Communities and Region) of Title III, and some other provisions] are not the only constitutional rules conferring 
competences to the Regions and the Communities. One should think of article 28 [now: 133] regarding authoritative 
interpretation of decrees, or articles 110 and 113 [now: 170 and 173] conferring fiscal competences to the Regions 
and the Communities” (my translation – Report on behalf of the Commission for Constitutional Revision and 
Institutional Reform, brought by Ms. HERMANS-MICHIELSENS and Mr. LALLEMAND, Parliamentary Documents 
Senate, Session 1981-82, n° 246/2, 28; also see p. 41). See C. BEHRENDT, Le juge constituionnel comme législateur-
cadre positif: Les norms juridictionnelles relatives à la production et au contenu de norms légialstives futures – Une 
analyse comparative en droit français, belge et allemande, I, Université de Paris I Panthéon-Sorbonne, doct. diss. 2005, 
81, n220. Also see the Kelsenian view according to which every conflict between norms could be brought back to a 
question of competences, a theory which gained some popularity in Switzerland for example (J.F. AUBERT, Traité de 
droit constitutionnel Suisse, II, Paris-Neuchâtel, Ides et Calendes, 1967, 581 and H. HUBER, Der Kompetenzkonflikt 
zwischen dem Bund un den Kantonen, doctoral dissertation, Bern, 1926, 76-77) and compare the three distinctions 
regarding competences VELU makes in this regard (J. VELU, Advice, Parliamentary Documents Senate, Session 1981-
82, n° 246/2, 386) with the latter jurisprudence by the Constitutional Court on the exclusive territorial competences 
(e.g. Constitutional Court n°10 of 30 January 1986, 8.B-8.B.1 and Constitutional Court n° 29 of 18 November 1986, 
3.B.1-3.B.2). 
Even if it is not on the basis of the norms of repartition of competences that the Constitutional Court may be seized to 
judge upon the constitutionality of interpretative laws, it can certainly not be on the basis of articles 10 and 11 of the 
Constitution, which only seem to come into play when the Court has decided whether a certain law is interpretative 
or not. Compare Constitutional Court n° 37/93 of 19 May 1993, B.3.2 (positing that even an interpretative law can be 
reviewed under articles 10 and 11 of the Constitution, implicitly reaffirming that the investigation on the basis of 
which it is decided that a law is interpretative or not, is not part of the review of constitutionality on the basis of 
articles 10-11). Accordingly, either one grounds the power of review for the Court on the norms guarding the 
repartition of competences (as I do here in the text, although I admit the point is somewhat tangential), or one should 
base the Court’s power of review on the fact that assessing whether a law is interpretative or not as a necessary 
accessory of the review on the basis of articles 10 and 11 of the Constitution (see however, Constitutional Court n° 
102/2006 of 21 June 2006, B.2.1 (in which the Court reviews a law, seemingly on the basis of its accordance with 
articles 10, 11 and 191 of the Constitution, read together with articles 8 and 84 thereof)).  
The argument for “repartition” is at least partly supported by Report of 18 June 1980 on behalf of the Commission for 
the Revision of the Constitution and institutional reform, presented by Messrs. LINDEMANS and DE STEXHE, 
Parliamentary Documents Senate, Special Session 1979, n° 100/25, 3; Advice Council of State, Parliamentary 
Documents Senate, Session 1981-82, n° 246/1, 41. Also see infra, n° 35. 
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basis of which laws, decrees and ordinances are reviewed. It stems therefrom 

that such legal provisions must be judged by the Court on their accordance 

with the rules of competences enshrined in the Constitution.114 

Accordingly, article 19, if it is to be interpreted as a norm governing the repartition of 

competences (and as such a norm, accords the Regional legislature the power to authoritatively 

interpret its decrees), must be in accordance with the rules of competence enshrined in the 

Constitution. The text of the Constitution, on the other hand, seems to clearly indicate a 

distinction between decrees and rules meant in article 134, from which it follows that article 19 

of the Special Institutional Reform Act violates the constitutional rules governing discrete 

competences, as these only confer the power to authoritatively interpret legislation to 

Community decrees (article 133) and federal laws (article 84).  

22.  Even if the pouvoir constituant had wanted to confer this right to Regional decrees as well, 

which seems to be the case when reading through the travaux préparatoires of the 

constitutional revision115, one – to use the words of the same travaux préparatoires – should 

keep in mind that “in fact no interpretation is possible when the [text] is sharp and clear”116. 

And although we criticized the principle of interpretatio cessat in claris, it is hard to argue that 

the structure of the Constitution read together with the clear text (clear in the sense that article 

133 only mentions Decrees, which are a distinct kind of constitutional norm) thereof, should be 

read to mean that the power to authoritatively interpret decrees is conferred to the Regional 

legislature. 

Nevertheless, the Constitutional Court still accepted its existence. Let us now consider whether 

Ronald Dworkin’s theory of coherence could offer some help in justifying this. 

III. An all too short introduction to Ronald Dworkin 

23.  Ronald Dworkin’s growth to fame started with his early work, which tried to subvert the 

legal classic of so-called positivism, that is H.L.A. Hart’s The Concept of Law117, at least how he 

                                                           
114 Constitutional Court n° 8/90 of 7 February 1990, B.2.4. 
115 Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional reform, 
presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 2-5. Also see Parliamentary Documents Senate, Session 1978-79, 476: “There are reasons to modify this 
article (art. 28 of the Constitution) to confer the power of authoritative interpretation of its own norms to every 
legislature” – my translation, quoted in Report of 18 June 1980 on behalf of the Commission for the Revision of the 
Constitution and institutional reform, presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents 
Senate, Special Session 1979, n° 100/25, 2 and in W. VERRIJDT, l.c., 263. Cf. K. RIMANQUE, o.c., 268. 
Against a generic meaning for “Decree” in the Constitution, one can find support in these documents as well, where 
one juxtaposes “community decrees” to “regional ordinances” in general (the names were not given back then yet). 
See e.g. Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional 
reform, presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 2 (compare p. 4). 
116 Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional reform, 
presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 4. 
117 The approach we have taken above, so as to “prove” that there is no “legal basis” for the possibility of 
authoritatively interpreting a Regional Decree, is generally positivist (I am aware that generalizing in this regard 
implies misconstruing particular theories, but I will, for purposes of readability, remain within the vocabulary of 
positivist vs. non-positivist), and even quasi-textualist, infused with some other methods of interpretation 
(systematic, but scarcely teleological or historical). 
I should make one thing clear, however, before embarking upon my jurisprudential path, that is, that not every 
positivist will agree with the aforementioned conclusion of impossibility (cf. subsequent footnote). Although, 
conceptually, the classic positivist (I am taking Hart as my example here) distinguishes between a “core” of legal 
meaning, and its “penumbra” (in the latter there is discretion), it is by no means certain whether the question that lies 
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understood him118.  In two articles called The Model of Rules, Dworkin set out to diagnose the 

“chronic disease”119 positivism was infected with, the symptoms of which were its incapability 

to deal with the prevalence of principles within the framework of legal argument, the 

incoherence of the concept of discretion within positivist thought and the implausibility of a 

rule of recognition rooted in social mores. Here I will rehearse some of the key arguments 

Dworkin built his insights on, taking Law’s Empire as my yardstick120. 

24.  The law, as we should understand it according to Dworkin, cannot be brought back to mere 

institutional fact, because there are theoretical disagreements within law. The latter are 

disagreements about the grounds of law, i.e. not merely disagreement about propositions of law 

(“stating claims people make about what the law allows”121) in a purely empirical way, but 

rather disagreement about propositions in virtue of which propositions of law are 

meaningful122. Positivism has generated not a single plausible theory accounting for this 

disagreement, but rather holds on to the view that grounds of law are a matter of “plain fact”, 

resulting in the creed that “what the law is in no way depends on what it should be”123. 

According to Dworkin, this is a very unfaithful representation of what happens within legal 

argument, and he purports to give an account of theoretical disagreement in law124 and thus 

tries to explain why and how judges can really125 disagree about what the law requires. 

The key to understanding law, according to Dworkin, is to comprehend it as an interpretive 

concept126. Interpretive concepts try to represent a shared practice127, and such a practice “does 

not merely exist but has value [:] it serves some interest or purpose or enforces some principles 

– in short, […] it has some point – that can be stated independently of just describing the rules 

that make up the practice [and] the requirements of [the practice] are sensitive to this point”128. 

                                                                                                                                                                                     
before us falls within the former or the latter area. The argument set out above, more or less rests on the 
presumption that it falls within the core, but other arguments could be made.  
It should furthermore be pointed out that my short discussion of Vorverständnis and criticism on interpretation 
cessat in claris (supra, note 75) has little to do with positivist views. The phenomenological view defended there is 
more closely related to critical legal scholarship (see e.g. D. KENNEDY, “A left phenomenological alternative to the 
Hart/Kelsen theory of legal interpretation” in D. KENNEDY (ed.), Legal Reasoning. Collected Essays, Aurora 
(Colorado), The Davies Book Publishers, 2008, 153-173). 
118 I add this qualification, because many critics have accused Dworkin of being a “positivist”. For our purposes, what 
“the” positivist is or does is not so important, and moreover hard to find out as, like Llewelyn noted “to classify is to 
disturb” (K.N. LLEWELYN, “A realist jurisprudence – the Next Step”, Colum. L. Rev. 1930, vol. 30, (431) 453.  
119 R. DWORKIN, Taking Rights Seriously, Cambridge (Massachusetts), Harvard University Press, 1977-1978, 15 
[hereinafter: TRS]. 
120 R. DWORKIN, Law’s Empire, Cambrdige (Massachusetts), The Belknap Press of Harvard University Press, 1986 
[hereinafter: LE]. LE takes up a lot of the arguments set out in Hard Cases, TRS 81 ff. Even if some authors have 
argued that Dworkin’s attack has changed “dramatically” in kind throughout LE (as opposed to TRS) (see e.g. S. J. 
SHAPIRO, “The Hart-Dworkin” Debate: A Short Guide for the Perplexed” in A. RIPSTEIN (ed.), Ronald Dworkin, 
Cambridge, Cambridge University Press, 2007, (22) 35 ff; D. KENNEDY, A Critique of adjudication. Fin de siècle, 
Cambridge (Massachusetts), Harvard University Press, 1998, 392 n. 74), I read Dworkin charitably and try to see his 
attack upon positivism as one coherent whole. Moreover, Dworkin has underlined this as well, in response to Shapiro 
(see R. DWORKIN, Justice in Robes, Cambridge (Massachusetts) / London, The Belknap Press of Harvard University 
Press, 2006, 233-234 [hereinafter: JIR]). 
121 LE 4. 
122 European continental scholars would call this « valid ». 
123 LE 7. 
124 LE 11. 
125 See e.g. LE 64 (”what it really requires” – my emphasis). It is somewhat ironic that Dworkin mocks – what he calls 
– external skeptics for using this word (e.g. LE 81-82 or R. DWORKIN, “Objectivity and Truth: You’d better believe it”, 
Phil. & Publ. Aff. 1996, vol. 25, 87 ff.), while employing it himself to convey approximately the same meaning (although 
embarking upon that meaning from a different conceptual background). 
126 LE 45 ff. 
127 JIR 11. 
128 LE 47. 
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It is only through constructing the representation of a practice, that it can obtain meaning. This 

meaning is nonetheless not solely dependent on the intention of the author of the practice129, or 

on how a particular participant of the practice relates to the point130, but established through a 

holistic construction, which Dworkin in the course of his arguments splits up several times on 

analytical grounds.131 A first division is an analytic-temporal one. Dworkin distinguishes 

between three stages of interpretation, in which “different degrees of consensus within a 

community are needed if the interpretive attitude is to flourish”132. In the pre-interpretive stage, 

“rules and standards taken to provide the tentative content of the practice are identified”133. 

After that comes that interpretive stage, in which the “interpreter settles on some general 

justification for the main elements of the practice identified at the pre[-]interpretive stage”134. 

Finally, in a post-interpretive stage, the interpreter can become critical, and assess what a 

practice really requires. 

A second analytical distinction is a contentious one, but it is correlated to the stages of 

interpretation. Dworkin accordingly differentiates between a dimension of fit and a dimension 

of justification. The dimension of fit appertains to a relationship of congruence between our 

purported interpretation and the image of a practice as pre-interpretively conceived.135 The 

dimension of justification, for its part, requires the interpreter to make the object of 

interpretation the “best, all things considered”136, it can be. If an interpretation is to be credible, 

                                                           
129 « We cannot avoid trying to make of the […] object of interpretation, the best, in our opinion, it can be » (LE 43), 
for « interpretation must apply intention » (LE 55 (author’s emphasis), referring to Gadamer’s Truth and Method). 
Accordingly, we must construct a particular point for a practice; thus even when we argue to revert to the authors’ 
intention, this argument “itself assumes the more abstract goal of constructive interpretation, aiming to make the 
best of what is interpreted” (LE 61). Also see R. DWORKIN, A Matter of Principle, Cambridge (Massachusetts) / 
London, Harvard University Press, 1985, 154. 
130 “[A] social practice creates and assumes a crucial distinction between interpreting the acts and thoughts of 
participants one by one, in that way, and interpreting the practice itself, that is, interpreting what they do collectively. 
It assumes that distinction because the claims and arguments participants make, licensed and encouraged by the 
practice, are about what it means, not what they mean” (LE 63 – emphasis in original). 
131 Dworkin emphasizes that these are mere analytical constructs indeed (LE 65-67, 255 and JIR 15). These analytical 
constructs do not fit as nicely as they are sometimes represented to fit. For example, there is some tension between 
the idea of reflective equilibrium on the one hand (e.g. TRS 150, ff., esp. 156 (“[i]t may well be that, at least for most of 
us, our ordinary political judgments stand in this relation of reflective equilibrium with Rawls’s two principles of 
justice, or, at least, that they could be made to do so through the process of adjustment just describe [i.e. the method 
of reflective equilibrium” – my emphasis), to distinguish between Rawls’s method and the content of Rawls’s 
principles in relationship to Dworkinian theory (see in that regard JIR 241 ff., TRS 150 ff., LE 424 n. 17; R. DWORKIN, 
Sovereign Virtue: The theory and practice of Equality, Cambridge (Massachusetts), Harvard University Press, 2000, 
esp. part I), and the thought that the dimension of justification only comes in when the dimension of fit is unsaturated 
on the other hand (an interpreter “may find [that] the more than one [interpretation fits the bulk of the text]. The 
second dimension of interpretation then requires to judge which of these eligible readings makes the work in 
progress best” (LE 231 – my emphasis)). I will explain some details of these observations further on, but it should 
already be noted that there are some potential tensions within the analytical framework of legal argumentation as set 
forth by Dworkin. Dworkin does recognize this (“the interplay between fit and justification is complex” – LE 239) and 
further sets out to characterize the distinction as a mere “heuristic construction [:] full analysis would should the two 
dimension interdependent and neither prior to the other” (R. DWORKIN, “Reply to Joseph Raz” in J. BURLEY (ed.), 
Dworkin and his Critics (with replies by Dworkin), Malden (Massachusetts), Blackwell, 2004, (381) 381-382).   
132 LE 65. In the interpretive attitude, “[v]alue and content have become entangled” when having taken up an 
interpretive attitude, as “interpretation decides not only why [an objection of interpretation] exists but also what, 
properly understood, it now requires” (LE 48). 
133 LE 65-66. Even this identification presupposes some interpretation as “[s]ocial rules do not carry identifying 
labels” (LE 66). In the literature, this has been referred to as the Dworkinian problem of “fit”. Also see infra, passim 
and especially n° 38-39. 
134 LE 66. How the dimensions of fit and justification interlock will be discussed further right hereafter. 
135 Bound up with the idea[l] of law as integrity, Dworkin “restates” the requirement of fit as coherence: an 
interpreter “cannot adopt any interpretation, however complex, if he believes that no single author who set out to 
write a novel with the various readings of character, plot, theme, and point that interpretation describes could have 
written substantially the text he has been given” (LE 230). 
136 See e.g. LE 231. 
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“[t]he justification need not fit every aspect or feature of the standing practice, but it must fit 

enough for the interpreter to be able to see himself as interpreting that practice, not inventing a 

new one”137. The third analytical division lies on the abstract-concrete spectrum. Law is, for 

Dworkin, interpretive in all its aspects: the interpretive attitude must hence be taken up both 

for law as in legal theory, as well as for law in practice. 

25. In Justice in Robes, Dworkin provides, to my opinion, his clearest analytical statement 

explaining how law should be seen as interpretive138. There, he distinguishes between different 

“stages” in the development of a doctrinal concept of law139, from the perspective of the so 

disputed relationship between law and morality. On the “semantic stage”, Dworkin explains 

how the doctrinal concept of law by itself must be an interpretive concept140 in complex political 

communities, for only then can certain deep disagreements (so-called theoretical 

disagreements) be explained. The distinction between concept and conception we discuss 

further on harks back to this level of understanding.  

On the next stage, the “jurisprudential” one, a theorist who accepts law as an interpretive 

concept, must offer a “mix of values that best justifies the practice and that therefore should 

guide us in continuing the practice when at the next stage [, the doctrinal stage] we frame truth 

conditions for discrete propositions of law”141. The inquiry on the jurisprudential stage is thus 

inevitably an “exercise in political morality”142, where according to Dworkin political integrity 

figures prominently: “a state should try so far as possible to govern through a coherent set of 

political principles whose benefit it extends to all citizens”143. 

Taking these values into account, on the “doctrinal stage” we purport to construct a theory 

which best reflects the aspirational values identified at the previous stage. For Dworkin himself 

such a theory must offer itself as interpretive, that is constructed along the dimensions of fit and 

justification we just elaborated, although he recognizes other possible theories within law. 

Finally, on the “adjudicative stage”, it is assessed whether judges should enforce “the law” (the 

“truth” of which has been established on the doctrinal stage), in cases of stern conflicts with 

morality. According to Dworkin, if we take the interpretive concept of law seriously (at all 

levels), we must adhere to the belief that “its correct application is sensitive to our judgment 

about how [political] power ought to be exercised”144. Accordingly, the different stages in reality 

interact145. In the end these different aspects are part of the same interpretive attitude, because 

                                                           
137 LE 66. Accordingly, the post-interpretive stage can be critical, as to adjust the image of the social practice to the 
justification, to the extent that this part of the practice as pre-interpretively conceived does fit but cannot be justified. 
See LE 139 (on the justification  of conventionalism, the interpretive variant of positivism). 
138 JIR 10 ff.  
139 For now, it will suffice to defin it as the concept which “collects valid normative claims or propositions [of law]”, 
JIR 263 n°1. Dworkin distinguishes this concept from the sociological, taxonomic and aspirational concept of law (JIR 
3-5). Compare H. KELSEN, Pure Theory of Law, Berkeley (California), University of California Press, 1967, §22 
(distinguishing law from sociology) and §26 (distinguishing a doctrinal concept of law, from an aspirational 
(ideological) one).  
140 As opposed to criterial concepts like bachelor (JIR 9-10; also see JIR 223 ff.; LE 31 ff. (the (in)famous semantic sting 
argument)), and as opposed to natural kind concepts like tigerhood (JIR 10; also see JIR 154-155). 
141 JIR 13. 
142 JIR 13. 
143 JIR 13. 
144 JIR 19. 
145 Dworkin offers the interesting example of the Sorenson case. In this case, Mrs. Sorenson has for many years been 
taking medication, whose generic name is “inventum, but which was manufactured under different proprietary 
names by a variety of manufacturers. Inventum had serious side effects, which its manufacturers were negligent in 
not discovering, and Mrs. Sorenson has suffered grave heart damages” (JIR 7). Since she nonetheless cannot prove the 
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we purport to understand law based on a practical interest146. As Dworkin states, a judgment of 

integrity 

is structured by different dimensions of interpretation and different aspects of 

these. We noticed how convictions about fit contest with and constrain 

judgments of substance, and how convictions about fairness and justice and 

procedural due process contest with one another. The interpretive judgment 

must notice and take account of these several dimension [b]ut it must also 

meld these dimensions into an overall opinion: about which interpretation, all 

things considered, makes the community’s legal record the best it can be from 

the point of view of political morality.147 

This should be an insightful quote, but two aspects of it have not been explicit subject of our 

inquiry yet, i.e. “integrity” and “political morality”. How should we understand these concepts 

within Dworkinian theory? To assess that, I should first explain Dworkin’s distinction between a 

concept and a conception. This distinction follows directly from his account of interpretation, as 

was shown above in the analytical distinctions between the different “stages” of theorizing 

about law. 

26. The interplay of these different stages is an indication of the potential for complexity which 

Dworkin’s theory embraces. A more accessible way to understand the intricacies of law being an 

interpretive concept, is provided by Dworkin’s distinction between concepts and conceptions. 

For Dworkin a concept x, on the one hand, is the amalgam of the “most general and abstract 

propositions about [x], which forms the trunk of the tree [which can function] as a kind of 

                                                                                                                                                                                     
origins of the pills which inflicted her damage, the uneasy legal question arises whether Mrs. Sorenson can 
successfully sue. In regard to the different stages, Dworkin contends the following pertaining to this case: 
  

What a legal theory provides at the adjudicative stage depends not only on decisions taken at the 
semantic stage, but on decisions taken at later stages as well. Suppose, for example, that Mrs. 
Sorenson’s lawyers accept at the semantic stage that the doctrinal concept of law is interpretive, 
but insist at the later jurisprudential stage that law should be understood to serve values of 
efficiency and coordination, and therefore urge a doctrinal theory that makes only past explicit 
declarations of legal officials, and nothing else, relevant to determining the truth of any 
proposition of law. They might then argue that although it is true that no past official declaration 
grants their client a legal right to market-share damages, no past declaration denies such a right 
either. They might conclude that […] there is […] a “gap” in the law. No proposition of law 
dictates a result either way, so that even if judges accept that they must follow the law when 
there is law to follow, they must develop an independent theory of adjudication that tells them 
how to decide cases when there is no law to follow and, according to Mrs. Sorenson’s lawyers, 
they should then do justice by forcing the drug companies to pay her damages according to 
market shares 
 

 JIR 20 
 

According to Dworkin, “[m]orality plays a role in [mainstream] legal theory within this new structure at two points: 
at the jurisprudential stage, when value is attributed to legal practice; and at the adjudicative stage, when judges are 
urged to do justice”, and he continues, “[i]n my own view, to the contrary, the value of integrity that we should 
attribute to legal practice flows through the doctrinal stage into the adjudicative stage” (JIR 20-21).  
146 LE 13: people who take on the internal point of view “do not want predictions of the legal claims they will make 
but arguments about which of these claims is sound and why; they want theory snot about how history and 
economics have shaped their consciousness but about the place of these disciplines in argument about what the law 
requires the mto do or have”. Furthermore, Dworkin “do[es] think that a theory of law is a theory of adjudication [i.e.] 
a theory of how judges should identify and enforce people’s legal rights, that is, how they should acquit their 
institutional duty to apply the law” (R. DWORKIN, “Reply to Joseph Raz” (l.c.), 382. 
147 LE 410-411. Also see R. DWORKIN, “Reply to Joseph Raz” (l.c.), 283. 
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plateau on which further thought and argument are built”148. A concept elaborates abstract 

characteristics which are part of the “very meaning”149 of x. Law’s concept could then be 

formulated as follows: “[l]aw insists that force not be used or withheld, no matter how useful 

that would be to ends in view, no matter how beneficial or noble these ends, except as licensed 

or required by individual rights and responsibilities flowing from past political decision about 

when collective force is justified”150. Conceptions of law, on the other hand, “refine th[is], 

uncontroversial[151] interpretation”152, and building on the “plateau” of the concept of law takes 

up much of Dworkin’s book (Law’s Empire). Accordingly, he distinguishes two common ways 

how legal theorists have built (on) the concept of law, expounding either a conventionalist 

conception or a legal pragmatist conception of law153. After exploring to what extent these two 

                                                           
148 LE 70. 
149 LE 71. 
150 LE 93. 
151 What the simplistic distinction between concept and conception sometimes fails to clarify is that the 
characterization of a concept itself is part of an interpretive inquiry (also see supra, note 133). Dworkin makes this 
more clear in his distinctions throughout the stages he describes in JIR. There he made clear that “[i]nterpretive 
concepts […] require that people share a practice” (JIR 11). So whether to treat a concept as being interpretive, thus 
allowing the distinction between concept and conception, itself depends on the interpretive attitude of people 
towards a shared practice and thus itself becomes interpretive. Dworkin already acknowledges this in LE, however, 
stating that “some kind of interpretation is necessary even at th[e pre-interpetive] stage” (LE 66). In JIR, he makes 
this more clear, by explicitly describing legality (i.e. the concept of law itself) as an “interpretive value” or an 
“interpretive ideal” (JIR 169). This is related to what we above coined as the Dworkinian problem of fit. 
152 LE 94. 
153 He builds this distinction on the answer to three questions: “First, is the supposed link between law and coercion 
justified at all? Is there any point to requiring the public force to be used only in ways conforming to rights and 
responsibilities that “flow from” past political decisions? Second, if there is such a point, what is it? Third, what 
reading of “flow from” – what notion of consistency with past political decisions – best serves it?” (LE 94). The simple 
answers that Dworkin provides are the following 
 

Conventionalism gives an affirmative answer to the first question posed by our “conceptual” 
description of law. It accepts the idea of law and legal rights. It argues, in answer to the second 
question, that the point of law’s constraint, our reason for inquiring that force be used only in 
ways consistent with past political decisions, is exhausted by the predictability and procedural 
fairness this constraint supplies […]. It proposes, in answer to the third question, a sharply 
restricted account of the form of consistency we should require with past political decision: a 
right or responsibility flows from past decisions only if it is explicit within them or can be made 
explicit by the legal profession as a whole. Political morality, according to conventionalism, 
requires no further respect for the past, so when the force of convention is spent judges must 
find some wholly forward-looking ground of decision. 
Legal pragmatism is, from the point of view of my conceptual suggestion, a skeptical conception 
of law. It answers the first question I listed in the negative: it denies that a community secures 
any genuine benefit by requiring that judges’ adjudicative decisions be checked by any supposed 
right of litigants to consistency with other political decisions made in the past. It offers a very 
different interpretation of our legal practice: that judges do and should make whatever decisions 
seem to them best for the community’s future, not counting any form of consistency with the 
past as valuable for its own sake. So pragmatists, strictly speaking, reject the idea of law and 
legal right deployed in my account of the concept of law, though […] they insist that reasons of 
strategy require judges sometimes to act “as if” people have some legal rights. 
Like conventionalism, law as integrity accepts law and legal rights wholeheartedly. It answers 
the second question, however, in a very different way. It supposes that law’s constraint benefit 
society not just by providing predictability or procedural fairness, or in some other instrumental 
way, but by securing a kind of equality among citizens that makes their community more 
genuine and improvise its moral justification for exercising the political power it does. Integrity’s 
response to the third question – its account of the character of consistency with past political 
decisions that law requires – is correspondingly different from the answer given by 
conventionalism. It argues that rights and responsibilities flow from past decisions and so count 
as legal, not just when they are explicit in these decisions but also when they follow from the 
principles of personal and political morality the explicit decisions presuppose by way of 
justification. 
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conceptions both fit and justify the legal practice, Dworkin comes to the conclusion that a third 

way fits and justifies law’s practice best, that is, law as integrity. The most canonical statement 

of this conception reads as follows 

[l]aw as integrity asks judges to assume, so far as this is possible, that the law is 

structured by a coherent set of principles about justice and fairness and 

procedural due process, and it asks them to enforce these in the fresh cases 

that come before them, so that each person’s situation is fair and just according 

to the same standards. That style of adjudication respects the ambition 

integrity assumes, the ambition to be a community of principle.154 

27. Integrity, according to Dworkin, is the overarching conception of legality which best fits and 

justifies the American practice of law. Whether it really fits American practice155, is prima facie 

irrelevant for our purposes, but we should still point out, by way of example, why coherence is 

justified and what it exactly means. Coherence, first of all, does not merely mean fit156, but it is 

itself the value which justifies the combination of fit and justification, and is eventually founded 

upon the idea(l) of political legitimacy157. Political integrity presupposes that the political 

community can be personified as a distinct group that can be committed to a set of principled 

ideals, and accordingly can be attributed moral agency and responsibility158: this political 

community becomes a special kind of community, i.e. a community “that promotes its moral 

authority to assume and deploy a monopoly of coercive force”159. More specifically in law, 

                                                                                                                                                                                     
LE 94-96 (emphasis added) 

 
154 LE 243. 
155 For criticism of this dimension, see, ex multos, L. ALEXANDER and K. KRESS, “Against Legal Principles”, Iowa L. Rev. 
1996-97, vol. 82, (739) 755 n.80 (although this criticism is primarily formulated as a conceptual criticism, as 
Alexander and Kress argue that integrity cannot coherently both constrain other moral principles and at the same 
time figures as “one moral principle among equals”, they perceive it as such on the basis of its lack of fit); D. 
KENNEDY, Critique of Adjudication (o.c.), 125-126 (in combination with Dworkin’s theory of rights); J. RAZ, “Speaking 
with One Voice: On Dworkinian Integrity and Coherence” in J. BURLEY, o.c., 285 (the criticism is implicit, as Raz 
focuses more on whether coherence justifies rather than fits our practice; in line with Dworkin’s reasoning however, 
the two dimensions are intertwined and therefore, his criticism can be rightly cited here. Interestingly, Raz argues 
that coherence does not fit Dworkin’s general jurisprudential account (ibidem, 286 ff.)). 
For a rebuttal of Alexander’s and Kress’ conceptual argument, see G. POSTEMA, “Integrity: Justice in Workclothes” in J. 
BURLEY, o.c., (291) 293 ff. and Dworkin’s concurrence in his argument (R. DWORKIN, “Reply to Gerald Postema” in J. 
BURLEY, o.c., 386). I will not pass any  judgment on the existence of integrity as a political value, but merely accept it 
here for the purposes of my argument. Dworkin, on the other hand, acknowledges that this is not an “absolute” or 
“objective” value underlying jurisprudence (see e.g. JIR 182 (alluding to the change in “general moral principels” in 
legal interpretation; also see R. DWORKIN, The Supreme Court Phalanx. The Court’s New Right Wing Bloc, Cambridge 
(Massachusetts), Harvard University Press, 2008, 1 ff. (expressing his worries over a possible change within legal 
interpretation))). 
156 This is a question apart from the question whether integrity itself fits (see supra, text accompanying the preceding 
note, and Dworkin’s reply in R. DWORKIN, “Reply to Joseph Raz” (l.c.), (381) 395 n. 110). 
157 LE 190 ff., or as Dworkin elsewhere coins it (interrelatedly), “fraternity” (LE 263). There is however a circular 
legitimation in play here: not only does legitimacy justify political integrity, but political integrity in turn justifies 
legitimacy (LE 216). This is the case because integrity has a role to play in virtue of disagreement within a community 
on justice and fairness, without which the questions of integrity and legitimacy would collapse in a broader vision of 
justice and fairness (also see LE 222). 
158 LE 167-175. Dworkin’s three ideals (or political virtues) in the Anglo-Saxon world (although I provisionally accept 
them in Europe as well, for purposes of comparison) are justice, fairness and procedural due process (LE 167). Justice 
is a matter of distributional outcome of political decisions, fairness appertains to the structure of the political system 
and procedural due process concerns “right procedures for enforcing rules and regulations their system produced” 
(LE 404-405). 
159 LE 188. 
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coherence is to be seen as a not unfamiliar means to create a “middle term between law 

application and judicial legislation”160. 

Integrity requires us to “express a single, coherent scheme of justice and fairness in the right 

relation”161, but what does that mean in practice? Dworkin is famous for employing the 

metaphor of the chain novel162, which tells a judge that (s)he (should) interpret(s) the law as the 

continuation of a long story, a story which constrains the judges’ creativity. Creative as Dworkin 

might have been in fabricating this analogy, it does not really help us either for this concrete 

case. I think his clearest formulation of what integrity requires is found in Hard Cases, when 

integrity was not integrity yet, but still called “articulate consistency”163, which means 

“consistency in the application of the principle relied upon, not merely in the application of the 

particular rule announced in the name of that principle”164. Arguments from principle should be 

understood here as justifications of political decisions which “respect […] or secure […] some 

individual or group right”165. Accordingly, in concrete cases, some political decision will come to 

have gravitational force and other will have mere enactment force166, on the basis of the 

principles which constitute the theory undergirding the bulk of prior political decisions. In 

reaching this decision, a judge will normally accord a “local priority” to decisions which are 

                                                           
160 D. KENNEDY, Critique (o.c.), 33 (who nonetheless equates coherence with fit, a move Dworkin would not 
necessarily approve of). Arguably however, Dworkin’s own account of what “integrity” itself means is not fully clear 
(see e.g. LE 231, where he refers to integrity and coherence as if these collapsed in the dimension of fit). As a 
rejoinder to the argument that he is unclear, Dworkin would probably answer that fit and justification are mere 
analytical devises which cannot fully capture reality. 
161 LE 219. Another general formulation is “[j]udges who accept the interpretive ideal of integrity decide hard cases 
by trying to find, in some coherent set of principles about people’s rights and duties, the best constructive 
interpretation of the political structure and legal doctrine of their community. They try to make that complex 
structure and record the best these can be” (LE 255). 
162 LE 228 ff. Also see, R. DWORKIN, A Matter of Principle (o.c.), 158 ff. 
163 TRS 88. 
164 TRS 88. Dworkin does not completely disown the need for consistency when policies are in play (« this demand is 
relatively weak when policies are in play » ; also see LE 222). Another important distinction in Dworkin, in this 
regard, is that between rules and principles, see TRS 24-27, which has had some reverberation within European 
jurisprudence, most famously through Alexy (see e.g. R. ALEXY, “Zum Begriff des Rechtsprinzips”, Rechtstheorie 1979 
(Supp.), 59, reprinted in A. ALEXY, Recht, Vernunft, … (o.c.), 117). 
165 TRS 82 (my emphasis). The distinction between rights and goals, and the correlated distinction between 
principles and policies is discussed in TRS 24-25 and 82. For our purposes, it is enough to note that rights exist 
(substantively), in virtue of their capacity to override collective goals (rights as trumps): “rights [are] a special, in the 
sens of restricted, sort of judgment about what is right or wrong for government to do” (TRS 139). More concretely, 
“[i]ndividual rights are political trumps held by individuals. Individuals have rights when, for some reason, a 
collective goal is not a sufficient justification for denying them what they wish” (TRS xi). 
166 See TRS 110 ff. The gravitational force, viz. the “influence” a particular precedent exerts upon future cases, 
depends not only on the language of the opinion (TRS 113), but also upon a broader theory, which embodies the idea 
of treating like cases alike. In contradistinction, the enactment force of a political decision refers to a strict application 
of its linguistic content (often associated with narrowing down a particular precedent, or with reading a particular 
political decision in a narrow sense). In short, the “gravitational force of a precedent is defined by the arguments of 
principle that support that precedent” (TRS 115). 
Although this distinction was made primarily in the area of common law (with binding precedent), it could claim a 
wider applicability, as it is a primary representation of the symbiosis of fit and justification. Two caveats should be 
mentioned here. First, even if, in spite of its textual basis, constitutional law reasoning is primarily also a form of 
common law reasoning (see e.g. A. SCALIA, “Common-Law Court in a Civil-Law System: The Role of the United States 
Federal Courts in Interpreting the Constitution and Laws” in A. SCALIA , A Matter of interpretation. Federal Courts and 
the Law, Princeton (New Jersey), Princeton University Press, 1997, 3 ff.), constitutional might still be different to 
some extent because it par excellence includes general and abstract concepts, which can only be morally elaborated 
(albeit under the whim of integrity) (cf. TRS 131-137; see R. DWORKIN, Freedom’s Law. The moral reading of the 
American Constitution, Cambridge (Massachusetts), Harvard University Press, 1996, 1 ff.; LE 355 ff.; see also JIR 117 
ff.; R. DWORKIN, A Matter of Principle (o.c.), 33 ff.). Second: the force of precedent has been explicitly recognized in 
European jurisprudence (e.g. R. ALEXY, A Theory of Constitutional Rights, Oxford, Oxford University Press, 2002, 2), 
but one should still keep the formal difference in mind between the two different “systems”. 
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within the legal department he is working in167. His work is essentially constructive168, relying 

on the institutional history and on the political morality which best fits the principles which in 

turn best fit the past political decisions. 

28. Dworkin does not fail to stress that it is political morality, on the basis of which some 

decision are taken, and not “background morality”169. Indeed, even if integrity constrains 

political morality, “[j]urisprudence [, certainly in constitutional law] is an exercise in 

substantive political morality”170. Nonetheless, Dworkin does want to reassure us that “Hercules 

is not a historicist, but neither is his the buccaneer style sometimes lampooned under the 

epithet “natural law””171. How should we understand this substantive political morality then? 

Structurally, Dworkin’s legal answer lies precisely within the requirement under the constraints 

of which it operates (the requirement of integrity). Substantively – which at times comes down 

to the same operation172 - a judge will have to enter into the realm of the morality of law, and 

assess within (constitutional) law which political moral principles serve as a best justification 

for the practices as they stand. 

Brown v. Board of Education173, arguably next to Marbury174 and Roe175 the most famous case 

ever to be adjudicated by the United States Supreme Court, might be an exquisite example to 

show what Dworkin means. The facts and the holding of this case are well-known176: in this 

case, the Supreme Court overruled the “separate but equal”-rule, laid down some fifty years 

earlier by the Justice H.B. Brown in Plessy v. Ferguson177, and held that a segregation within 

public schools was unconstitutional on account of the Equality Clause in the Fourteenth 

Amendment. What is perhaps a piece of less disseminated information, is how hard this case in 

fact was for the Justices and how close, notwithstanding the unanimity of the decision, the call 

was in 1953178. The case was a close call for a whole array of reasons, but Dworkin more or less 

                                                           
167 LE 250 ff. This local priority means that a judge’s “judgments of fit expand out from the immediate case before him 
in a series of concentric circles”. A move which is warranted by the practice of law, which is essentially 
compartmentalized. However, the image of concentric circles might be misleading, as law as integrity generally 
condemns legal department (because they could stand in the way of a coherence of law as a whole): therefore, 
Hercules (Dworkin’s “perfect” judge) seeks a “constructive interpretation of compartmentalization”, which means 
that he tries to reinterpret the boundaries in terms of possible moral precepts (LE 252). For an additional 
complication , however, see LE 402 ff. 
168 At least analytically, as Dworkin recognizes that judging for many judges is not as much a task in legal philosophy, 
as it is “a matter of feel or instinct rather than analysis” (LE 256). 
169 “Hercules might interpret a concept he does not value, to reach a decision that, as a matter of background 
morality, he would reject” (TRS 218). Also see LE 258 ff. 
170 JIR 178. 
171 LE 397. 
172 The distinction here between structure and substance is overlapping (through the dimension of justification): 
these two perspectives merely indicate a different viewpoint from which to understand legal reasoning. 
173 Brown v. Board of Education of Topeka, 347 U.S. 483 (1954). 
174 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
175 Roe v. Wade, 410 U.S. 113 (1973).  
176 This is not to say that they were uncontroversial, nor to say that their legal implications were. The latter certainly 
were not. See for example how both the majority and the dissents claim Brown in the latest major affirmative action 
case: Parents Involved in Community Schools v. Seattle School District No. 1, 555 U.S. 701 (2007) (compare 
specifically Justice Robert’s majority opinion to Justice Stevens’ dissent). One can see the relevance hereof in light of 
the three accounts here developed by Dworkin c.q. Hercules. 
177 Plessy v. Ferguson, 163 U.S. 537 (1896). 
178 See W. DOUGLAS, “Conference Notes in re Brown and Bolling”, Dec. 13, 1952, unpublished notes, on file with the 
author and with the American Library of Congress. See R. JACKSON, “Draft concurrence in Brown”, Mar. 15, 1954, 
unpublished opinion, on file with the author and the Library of Congress. More detailed references to these 
documents can be found in M. J. KLARMAN, Brown v. Board of Education and the Civil Rights Movement , New York 
(NY), Oxford University Press, 2007, 240-241. These notes emphasize the real impact of the death of Chief Justice 
Vinson, which Justice Frankfurter “put in perspective”, by allegedly referring to it as “the first indication I have ever 
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ignores this and goes on to formulate three possible theories of racial equality which could 

serve as a justification for the decision to strike down segregation. These theories are in fact 

instances of political morality, as they draw “from the most philosophical reaches of political 

theory”179. The three theories he formulates all start out from the basic political premise of the 

American legal system, that is a “right”180 that “government must treat all its citizens as equal in 

the following sense: the political decisions and arrangement must display equal concern for the 

fate of all”181. 

His first account of a right against racial discrimination is that of suspect classification, which 

supposes that a government can balance rights against the general welfare, but has to give some 

extra consideration to racial inequality because of its history (in the U.S.). Nonetheless, this does 

not exclude “separate but equal” school, insofar as the interests of the Board of Education in this 

regard would outweigh the racial equality (the latter even being under a heightened scrutiny). 

The second account configures racial equality specifically as an absolute trump over any state 

conception of the general interest and thus intransigently excludes race as a possible category 

for differentiation. The third theory, finally, also recognizes a right against discrimination, but 

this right is couched in terms of a prohibition of particular sources, viz. certain prejudices. When 

certain preferences are rooted in some form of prejudice, they “can never count in favor of a 

policy that includes the disadvantage of that group”182. This theory does not automatically ban 

segregation, but it does so in this case, as the practice at issue was incontrovertibly couched in 

prejudice. More practically, this third theory requires judges to “construct a practical 

elaboration based on judgments about the kinds of preferences that often or typically have been 

generated through prejudice”183, in other words, a theory of suspect classifications. 

Even if the third theory might seem similar to the first, the implications of its adoption would be 

very different. In order to rebut the suspicion under the first theory, only preferences of higher 

weight should come into play. To rebut the third however, one would have to show the absence 

of prejudice in the decision-making process or application of the law, which in turn 

distinguishes the third theory from the second, in which the suspicion eo ipso cannot even be 

rebutted. These three accounts are translations of a particular conception of political morality. 

To apply them, a judge must ask “how far each fits and justifies, and so provides an eligible 

interpretation of, American constitutional structure and practice”184.  

That Dworkins picks number three, is not wholly surprising (as he is a liberal, in the American 

political sense of the word), but is not so much directly relevant here. I just wanted to show 

                                                                                                                                                                                     
had that there is a God” (J. ROSEN, The Supreme Court. The Personalities and Rivalries that defined America,  New York 
(NY), Times Books, 2007, 9). Compare infra, the distinction between discovery and justification. 
179 LE 380. Also see F.J. MOOTZ III, “The ontological basis of legal hermeneutics: a proposed model of inquiry  based 
on the work of Gadamer, Habermas and Ricoeur”, B.U. L. Rev. 1988, vol. 68, (523) 545-551. 
180 Dworkin nuances this formualtion by suggesting that « particular political rights and the idea of the collective 
welfare, and the idea that these function as antagonists at the level of political debate, are all consequences of the 
fundamental ideal of a political community as a community of equals. I did speak of a “right” to be treated as an equal, 
with equal concern and respect, but I pointed out that this is a right so fundamental that it is not captured by the 
general characterization of rights as trumps over collective goals and of the special limitations on their authority that 
justify more particular rights (TRS 368 – emphasis in original). It is nonetheless on the basis of rights that the 
Constitution can subject the federated states to constraints on collective justification, and his different theories 
elaborated here should accordingly be understood as rights theories: “[t]he crucial interpretive question is then what 
rights these are” (LE 382). 
181 LE 381 ff. Also see LE 285 ff. (developing the basic premise of equal concern). 
182 LE 384. 
183 LE 386. 
184 LE 187. 
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what “political morality” would taste like. But political morality has two different 

“preparations”. Under its legal preparation, the final touch of the political morality is always its 

fit with practice. Dworkin has, besides that, also developed his own preparation of political 

theory based on his personal interpretation of the “equal concern”-requirement. Although this is 

not the place to expound upon this theory185, it is nonetheless somewhat relevant, because 

“constitutional interpretation [naturally] aim[s] at happy endings”186. Be that as it may, and 

notwithstanding fierce criticism of different authors on the possibility of constraint within 

Dworkin’s theory187, this inquiry need not detain us here. 

Analytically, we are to understand political morality primarily in a relationship of reflective 

equilibrium188, undergirded by integrity, with the practice as it pre-interpretively presents itself 

to us. 

29. In conclusion, on a structural level, Dworkin’s approach is thoroughly hermeneutical. 

Assessing the adequacy of a particular legal argument, people revert to a constructed theory of 

law which incorporates principles, that is justification, which fit most of the practice as it is 

intuitively perceived. 

IV. Ronald Dworkin and the Belgian Constitution 

30.  In my fourth section, I assess whether Dworkin’s theory can both fit and justify Belgian law 

as it stands today, and assess whether I can criticize the judgments of the Constitutional Court 

on the basis of Dworkin’s theory. This can imply two distinguishable lines of analysis. First, it 

can mean an assessment of whether Dworkin’s theory of law as integrity forms an adequate 

representation of Belgian practice as a whole, that is, whether his theory of integrity actually 

succeeds in capturing what the law is. I think this line of analysis is the most important one, and 

this will require expounding some legal theoretical thoughts on the structure of Dworkin’s legal 

theory, against the backdrop of the jurisprudence in the field as we described it in sections 1 

and 2.  

However, since our descriptions in section 1 and 2 are not necessarily the most adequate 

representation of the scholarship on interpretive decrees possible, I must first adopt another 

                                                           
185 The most important tenets of which can be found in his (cited) books Sovereign Virtue and A Matter of Principle. At 
the most basic and abstract level, Dworkin argues for a conception of equality based on equality of resources which is 
sensitive to individuals’ choices and personality, but insensitive to unchosen differences, such as mental capacity, 
talents, et cetera. To give his thought some structure, he developed his famous auction model as an alternative for 
John Rawl’s original position. For a short summary of his views, see J. BURLEY, “Introduction” in J. BURLEY, o.c., xii ff. 
Also see , for criticism and comments, the first three essays in the same collection (by G.A. Cohen, Miriam Cohen 
Christofidis and Philippe van Parijs). 
In fact, it is not entirely clear how this second “preparation” of political morality relates to other notions elaborated 
by Dworkin, such as the notion of background morality, possibly because it is uncertain within Dworkin’s theory how 
to make distinction within the evaluative domain, for example between personal and political morality, or such as the 
notion of the aspiration concept of law (JIR 3-5). For our purposes, we will accept that these all hark back to a same 
domain, that is the moral domain per se, untainted by any necessities to fit practices as they represent themselves in 
law. 
186 R. DWORKIN, Freedom’s law (o.c.), 38. Also see LE 259-260. P. GAFFNEY, Dworkin on Law as Integrity. Rights as 
Principles of Adjudication, Lampeter, Edwin Mellen Press (doct. diss.), 1996, 108 (“ ‘equality’ really drives Dworkin’s 
legal and political program”). 
187 Akin to the aforementioned problem of Dworkinian fit. See, ex multos, D. KENNEDY, Critique (o.c.), 127 ff. 
(describing Hercules as a “systematic defender of liberal judicial activism” (ibid. 128)). 
188 Dworkin states this as follows: “[w]e might summarize these three stages in the observation that interpretation 
seeks to establish an equilibrium between the pre[-]interpretive account of a social practice and a suitable 
justification of that practice. […] Interpretation of social practice seeks equilibrium between the justification of the 
practice and its post-interpretive requirements” (LE 424 n. 17). Dworkin acts here as if both aforementioned 
propositions mean the same thing, but obviously they do not. 
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line of inquiry. It is only insofar as there are incontrovertible problems in “subsuming” dogmatic 

casu quo doctrinal constitutional scholarship on interpretative regional decrees (as expounded 

above), that I will be able to form an idea about whether Dworkin’s theory can be criticized. 

First, therefore, I will have to investigate to what extent the scholarship and jurisprudence we 

set out above, can fit Dworkinian theory: in other words, I have to unleash Dworkin’s theory on 

this scholarship and jurisprudence, and set forth a theory of interpretive regional decrees that 

on the one hand fits most of the scholarship and jurisprudence set out above, and justifies it on 

the other hand. 

In this section, I must hence assume Dworkin’s theory to be an adequate representation, and it 

will only after this assessment become clear to what extent Dworkin’s theory lacks the capacity 

to adequately represent constitutional adjudication upon regional interpretive decrees. 

It should finally, as a preliminary note, be mentioned that my inquiry here is of a rather 

summary and basic nature. I will, in this sense, take Dworkin’s requirement of local priority as 

seriously as possible, and try not to dive into the marsh of broad, unbridled debates on Belgian 

federalism, on legal certainty or on the normative strength of general legal principles. Although 

indeed I must touch the basics of these notions, an in-depth investigation of the problems 

associated with them goes far beyond the scope of this article. My emphasis on the dimension of 

justification will accordingly be limited. My first and foremost purpose here, is to assess (in a 

relatively founded, but admittedly prima facie manner) the jurisprudence of the Constitutional 

Court on Regional Interpretative Decrees on the one hand, and, in the subsequent section, to 

offer some (admittedly scattered) remarks on the adequacy of Dworkin’s theory as a 

representation of constitutional adjudication.  

With these caveats in mind, I can further my analysis. 

31. Although more nuances can (and should) undoubtedly be made, as regards interpretative 

decrees, I see four possible theories emerging from scholarship and jurisprudence. The first is 

what we could call the adage theory, which is based on the idea that the power to authoritatively 

interpret a measure, is inherent to the power of adopting it. Second, a theory of necessary 

constitutionalization could be expounded, which basically proffers the idea that the power to 

interpret authoritatively is of such an important nature, that it must find a textual basis in the 

constitution. Next, there is the theory of legal certainty, according to which whether or not a 

state organ may authoritatively interpret one of its own measures, depends on a (case to case) 

balancing act, against the principle of legal certainty. Finally, there is a theory of asymmetric 

federalism, which holds that there are relevant differences between different federated entities 

in Belgium, so as to allow differentiation in their powers. Other theories are most certainly 

possible189, but for now, we will only address these four. 

a) The adage theory 

32. The adage theory finds its best jurisprudential support in a short passage of a judgment of 

the Court of Cassation, whereby it enunciates (!) 190  that royal decision may in fact 

                                                           
189 An almost “logical” one, in light of ECtHR jurisprudence, is that of the fair trial (see e.g. ECtHR, 11 April 2006 
(Cabourdin v. France), § 30); cf. J. VAN NIEUWENHOVE, l.c., 134 or J. MALHERBE and P. MALHERBE, “Intervention 
legislative dans un litige en cours et droits de l’homme : prescription du recouvrement de l’impôt en Belgique” in E. 
TRAVERSA and V. DECKERS (eds.), Liber Amicorum Jacques Autenne, Brussels, Bruylant, 2010, 373-389. Another 
“theory”, which should lie akin to that of interpretative laws, is that of analogy to legislative validations (cf. K. 
RIMANQUE, De Grondwet toegelicht, gewikt en gewogen (o.c.), 204 n358). 
190 Cf. supra, note 118. 



35 | P a g e  
 

(authoritatively) interpret another royal decision.  Some scholars, most notably Patricia 

Popelier, have drawn the conclusion from this fact191 that the adage eius est interpretari legem 

cuius est condere has a general scope. She criticizes jurisprudence by the Council of State, which 

holds that the article 84 and 133 of the Constitution imply that the right to authoritatively 

interpret a provision only exists to the extent that it is textually enshrined in the Constitution or 

in a statute.192 Also the Government, in a first reaction on an advice given by the Legislation 

division of the Council of State, subscribed to this view early on193 (although it did change its 

position later on)194. They all seem to rely on the idea that “the competence to provide for an 

authoritative interpretation is inherent to the competence to adopt norms”195.  

Arguments gathered to support this idea, are for example the fact that a legislature cannot 

authoritatively interpret a statute which consents to an international treaty196, or that a 

Community Decree cannot authoritatively interpret a law (in a competence area which has since 

been conferred to the Communities)197. This, however, is an impertinent argument, for it makes 

sense, as the legislative division of the Council of State upholds, to assert that article 84 and 133 

only provide a textual basis for authoritative interpretation by Community Decree and Law, 

whereas, on the other hand, it is a general principle of law that authoritative interpretation is a 

                                                           
191 Not from the 2005 Judgment indeed, as Popelier’s book was published in 1999, but rather from two earlier Court 
of Cassation Judgments (see supra, note 99), the reliance on one of which is conceptually flawed, as Verrijdt has 
rightly pointed out. 
192 Amongst others, Council of State n° 14.165 of 12 June 1970 (Van Doren and Mostert), Arr. R.v.St. 1970, (658) 660: 
“considering that no provision of the Constitution or of a statute confers the competence upon the Social Service 
Department of a town [predecessor of what is now known in Dutch as OCMW, in French as CPAS] to authoritatively 
explain its own regulations through which a judge can be bound” (my translation) and Council of State n° 26.359 of 
15 April 1986 (Vanvinckenroye), Rec. Arr. Cons. D’Etat 1986, (52) 54: “considering that the King can interpret his own 
decisions, but that no textual basis authorizes him to authoritatively interpret his decision, to the extent that it would 
bind a judge” (my translation). 
193 Explanatory Memorandum, Parliamentary Documents Senate, Special Session 1979, n° 261/1, 11. 
194 Since it did insert an article in the Constitution, in accordance with the advice (see J. VELAERS, Grondwet en de 
Raad van State (o.c.), 328, referring to the Council of State Advice L. 13.334/1/2, Parliamentary Documents Senate, 
Special Session 1979, n° 261/1, appendix I, 17-18. Also see infra, n° 35. 
195 P. POPELIER, o.c., 105. Also see A. MAST and J. DUJARDIN, o.c. 222 (“the currently prevailing notion that the one 
who creates the text, is the one best suited, and perhaps the only one suited, to interpret that text” – my translation) 
Contra Court of Cassation 6 March 1958, Arr. Cass. 1958, 489 (allowing a law to authoritatively interpret a Regent 
Decision).  
196 Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional reform, 
presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 3, referring to Court of Cassation, 16 January 1968, Pas. 1968, I, 874; Advice Council of State, Parliamentary 
Documents Chamber of Representatives, Session 1988-89, n° 811/2, 3. The legislative division of the Council of State 
nonetheless perceives it to be a general legal principle of law that “only he who has adopted a measure can 
authoritatively interpret it” (Council of State Advice, Parliamentary Documents Senate, Session 1994-95, n° 1249/1, 
(22) 23-25; see A. MAST and J. DUJARDIN, o.c., 222; also see J. VELU, Droit public. I. Le Statut des gouvernants, Brussel, 
Bruylant, 1986, n° 388, p. 590; A. EYLENBOSCH et al., l.c., 347 n116), which is affirmed by the Court of Cassation 
(Court of Cassation 16 January 1968, Arr. Cass. 1968, I, 670 and Court of Cassation 12 March 1968, Arr. Cass. 1968, I, 
926), but rejected by the executive (Explanatory Memorandum, Parliamentary Documents Senate, Session 1994-95, 
n° 1249/1, 15-17; but see Report by LINDEMANS and STEXHE, Parliamentary Documents Senate, Special Session 
1979, n° 100/25, 3), and some scholars (e.g. see J. VELAERS, Grondwet en de Raad van State (o.c.), 327-328), in which 
latter case the legal basis is found in article 84 (which allows authoritative interpretation of a law, even if this law 
approves a treaty); compare J. MASQUELIN, Le droit des Traités dans l’ordre juridique et la pratique diplomatique 
belges, Brussel, Bruylant, 1980, n° 396, § 5 (relying on the inviolability of the law, but still in principle against the 
possibility to authoritatively interpret a law consenting to a treaty). 
197 M. UYTTENDAELE, o.c., 366. Compare Constitutional Court n° 3/89 of 2 February 1989 (the first judgment on 
retroactivity and federal division of competences) with Council of State Advice, Parliamentary Documents, Flemish 
Parliament, Session 1988-89, n° 222/1, 44. But see M. PAQUES, “De l’effet direct d’un décret comme condition de son 
entrée en vigueur et de la licéité de son execution par une mesure aux effets rétroactifs”, case note accompanying 
Council of State n° 36.103 of 20 December 1990 (De Ligne), A.P.T. 1991, 159. 
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right only conferrable upon him who has adopted the norm. There is no contradiction between 

these two198. 

Another argument in favor of the inherent power to authoritatively interpret one’s own 

provisions, is the fact that retroactive application is a consequence of an interpretative law, 

which has no textual basis in the Constitution, but is nonetheless also inherent in the concept199. 

Accordingly, the strength of this argument comes down to the question whether one can justify 

the difference between the inherent nature of retroactivity (a much debated question indeed) 

and the allegedly inherent nature of the competence. If there is no reasonable criterion of 

differentiation, then this argument is forceful to the extent that the inherent nature of 

retroactivity of interpretative provisions is accepted. 

Accordingly the adage theory, on the basis of which a Regional Interpretative Decree would be 

constitutional, seems to fit some jurisprudence, but certainly not all of it (the Council of State is 

in this regard very reluctant to accept it in its general scope, but also other authors point out 

flaws in this line of reasoning200). As such, we will have to have regard to other factors, such as 

the principle of “local priority” (implying that our focus may have to lay more on the principles 

within the jurisprudence of the Constitutional Court, on the one hand, and if this jurisprudence 

does not help us any further, that we should broaden our scope so as to incorporate further 

principles201), and, relatedly the justificatory power of the adage from the perspective of the 

general underlying principles of our law.  

                                                           
198 But there can be a tension, in the sense that in case there is no express constitutional provision, it is unsure who in 
fact can authoritatively interpret a provision (cf. Explanatory Memorandum, Parliamentary Documents Senate, Special 
Session 1979, n° 261/1, 11, repeated at 77: “One should further more remark that conferring this competence to 
another government than this one who has promulgated the ordinance […] would inevitably lead to great political 
strife which would disadvantage the cohesion of the State and disparage a good relationship between Communities 
and Regions” – my translation) 
199 P. POPELIER, o.c., 105. See A. EYLENBOSCH et al., l.c., 352. Also see Council of State, n° 43.884 of 31 August 1993 
(Lommaert) (which Popelier interprets as proof for the temporal application of every interpretative provision). 
200 E.g. P. ROUBIER, Le droit transitoire. Conflicts des lois dans le temps, Parijs, Dalloz, 2008, 244 : “it is only in the 
times of monarch absolutism that one could truthfully say : ejus est interpretari cujus est condere; recourse to the 
monarch himself who created the law appeared to ensure the most certain interpretation. […] How could we ask of 
political bodies, agitated by violent passions, to have the serenity and impartiality of a judge” (cf. Codex Justinianus, 
I.14.12). Also see A. EYLENBOSCH et al., l.c., 344 (esp. n100), 346-347. 
201 This is somewhat unnatural. As at least one case points out (viz. the case regarding article 49 of the program law 
of 9 July 2004, which the Constitutional Court judged upon in n° 177/2005 and n° 20/2006), that putting the 
jurisprudence of one Court central, is misleading with respect to the “practice” and the “meaning” of law. The issues 
brought up in this case, are still not adjudged finally, and the “compartment” of this case (what one would “naturally” 
call jurisprudence on interpretative laws) has been extended substantially (e.g. entering the so called Melki-problem 
for Belgian Constitutional Jurisprudence). For an oversight of this case, see e.g. M. BENTLEY, “L’effet retroactive de 
l’article 49 de la loi programme du 9 juillet 2004 en matière de prescription des délais de recouvrement contraire { la 
Convention Européenne des Droits de l’homme”, J.D.F. 2008, 193- 219; J.-P. BOURS, « La Prescription du 
recouvrement en matière d’impôt sur le revenu », J.T. 2009, 706-708 ; E. VAN BRUSTEM, “L’affaire du commandement 
interruptif de prescription { Luxembourg”, Act. Fisc. 2010, 3-7; E. VAN BRUSTEM, “L’interruption de la prescription 
par l’administration”, case note accompanying Court of Cassation 17 January 2008, R.G.C.F. 2008, 226-230 or the 
overview given by Jan VAN DYCK (i.e. “Verjaring: werkt de niet-interpretatieve wet toch terug?”, Fiscoloog 2005, 5-7, 
also available in French: “Prescription: la loi non interprétative rétroagirait-elle”, Fiscologue 2005, 5-7; “Retroactief 
karakter: strijdig met de rechten van de mens”, Fiscoloog 2007, 4, also available in French: “Caractère retroactif: 
contraire aux droits de l’homme”, Fiscologue 2007, 4; “Retroactief karakter: strijdig met de rechten van de mens 
(bis)”, Fiscoloog 2008, 7-9, also available in French: “Caractère retroactif: contraire aux droits de l’homme (bis)”, 
Fiscologue 2008, 7-8 and “Cassatie helpt het zelf aangestoken brandje blussen”, Fiscoloog 2008, 3-4, also available in 
French: “La Cour de Cassation éteint l’incendie qu’elle a elle-même allumé”, Fiscologue 2008, 3-4), to be read together 
with X., « Prescription des dossiers fiscaux : vers une loi interprétative », Fiscologue 2004, 1-2, also available in 
Dutch : X., « Verjaring belastingdossiers : oplossing via interpretatieve wet », Fiscoloog 2004, 1-2 ; X., « Verjaring : de 
niet-interpretatieve wet werkt terug », Fiscoloog 2006, 1-2. Also see X., « Arbitragehof vernietigt verjaringsstuitende 
werking dwangbevel niet », Act. Fisc. 2005, 1-4; N. PIROTTE, case note accompanying the Ghent Court of First 
Instance (6th fiscal chamber) Judgment of 24 June 2008, R.G.C.F. 2008, 483-485; J.-J. DEBACKER, “Prescription des 
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Even if the adage indeed may have justificatory power towards some of the jurisprudence, it 

remains the question how it is itself justified. No single author seems to explain that in any 

detail. Roubier in fact reminds us of the historical circumstances in which we must sketch true 

validity of the adage, i.e. in the time of absolute monarchs.202 This historical explanation of the 

existence of the adage, is however not a justification of the assertion that the power to interpret 

is inherent in the power to adopt a law (in the material sense). Surely, it is true that judges may 

interpret their own judgments in Belgian law, and legislatures may interpret their own laws 

(authoritatively), but most would agree that it is “emphatically the province and duty of the 

Judicial department to say what the law is”203. Even if someone would not agree, one will agree 

that the question of justification of such an “inherent power”, as Popelier describes but does not 

explain it204, will be at the level of a grander theory of the powers and competences of different 

organs of state. In that sense, we should understand Bombois and Dupont, when they assert that 

“one of the goals of an interpretative law is precisely to combat the implications of a judicial 

interpretation which is considered to be incompatible with the general will of the legislature”205. 

Accordingly, the question will turn on who will have discretion, in Dworkin’s second sense206, 

that is in the sense of the authority to make a final decision on what the law is, or on what legal 

sources mean. It has classically been understood, as Roscoe Pound writes, that  

[e]xcept where there is “authentic interpretation” by the same authority that 

enacts the law, the Continental codes contemplate that the judge shall have full 

liberty of interpretation.207 

But tons of ink have flowed over this question of allocation of the final decision-making 

power208, which is closely connected to the important theoretical questions of sovereignty, 

                                                                                                                                                                                     
droits du Trésor: un artifice discutable”, Act. Fisc. 2004, 4-7, J. KIRKPATRICK, « L’effet interruptif de prescription du 
commandement de payer un impôt enrôlé mais contesté : sa condamnation par la Cour de Cassation et résurrection 
rétroactive par une disposition légale pseudo-interprétative », J.D.F. 2005, 324 ff. ; P. POPELIER, « Het Arbitragehof 
over interpretatieve en retroactieve wetten in het belastingrecht en de problematiek van rechterlijk 
overgangsrecht », case note accompanying Constitutional Court n° 177/2005, R.W. 2005-06, 1256-1259 and J. 
MALHERBE and P. MALHERBE, “Intervention legislative dans un litige en cours et droits de l’homme : prescription du 
recouvrement de l’impôt en Belgique” in E. TRAVERSA and V. DECKERS (eds.), Liber Amicorum Jacques Autenne, 
Brussels, Bruylant, 2010, 373-389. Compare O. BERTIN, « Les lois rétroactives en matière d’impôts sur les revenus », 
J.D.F. 2001, 200-208. 
The case regarding the allegedly interpretative statute of limitation was not the only case which had consequences 
that on their own challenge the reliance upon the principle of local priority. To give but one more example pertaining 
to cases n°s 102/2006 and 19/2007j, see e.g. M.-C. FOBLETS and S. LOONES, “Het Wetboek van de Belgische 
nationaliteit andermaal herzien (2006): het parlement ontzien of gezien”, T. Vreemd. 2007, 23 ff. or P. WAUTELET, 
“Nationalité belge et séjour “legal” en Belgique – suite… mais pas fin”, case note accompanying the Liège Court of 
Appeal Judgment of 21 May 2007, Rev. Dr. ULg 2008, 52-59. 
202 P. ROUBIER, o.c., 244. For some further historical perspective, see T. GERGEN, “The 34th Conference of German 
Legal Historians in Würzburg (South Germany) 8th – 12th September 2002 – El 34 Congresso de Historiadores 
Alemanes del Derecho en Würzburg (Sur de Alemania) del 8 al 12 de septiembre 2002”, Cuadernos de Historia del 
Derecho 2003, 385-393. 
203 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
204 She only approaches the problem from the angle of legal certainty, which is surely an angle which is interesting (cf. 
infra), but “legal certainty” does not justify a general right to authoritatively interpret. 
205 T. BOMBOIS and N. DUPONT, “Le droit constitutionnel belge réceptionne-t-il la théorie du « droit vivant » ? 
Juridiction constitutionnelle et interprétation consolidée de la loi”, C.D.P.K. 2008 (519) 536-537, reprinted in C. 
MASSIMO (ed.), Esperienze di diritto vivente. La giurisprudenza negli ordinamenti di diritto legislativo. I., Milan, Giuffre, 
2009, (112) 144 (my translation). 
206 TRS 32. 
207 R. POUND, Jurisprudence. I., Clark (New Jersey), The Lawbook Exchange, 2000, 424-425. 
208 If I start citing, my citation on the one hand would be incomplete, and on the other hand my footnote would swell 
to the extent that it would eat my corpus. I can mention, nonetheless, that particularly in the U.S. (where judicial 
review was founded without (too much) textual foundation), the discussion has been adamant, between great 
constitutionalists who wrote classics such as Democracy and Distrust (Ely), The Least Dangerous Branch (Bickel) or 
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separation of powers, and the very idea of the rule of law and legality, the judicial function, et 

cetera.  

Although Dworkin would surely want me to, I cannot start to expound a coherent theory of law 

(more generally) which answers the question whether the adage eius est interpretari is 

applicable to all authorities, and whether the power to interpret is inherent to the power to 

adopt. I am sure many arguments pro as well as contra can be found. Broadening the scope of 

my inquiry like this, however, would bring up new questions at the same time: since I am trying 

to address the specific issue here whether the Constitutional Court should accept the 

constitutionality of a Regional interpretative decree, an expansion of the discussion will not only 

draw me into questions regarding the substance of the case, but the substance of the case at 

hand will also become related to the function of the Court itself. Questions such as, “can a 

constitutional court interfere with the constituent power or must it be conceived of as a merely 

Kelsenian negative legislature?”209 will emerge. Answering these questions in a coherent way 

goes far beyond the scope of my inquiry; answering them in a coherent way which then would 

unequivocally direct me towards an answer to the underlying question at hand, goes far beyond 

the scope of my abilities, and, to my opinion, beyond the scope of anyone’s.  

Let us accordingly turn to another justificatory theory, which might fit the picture and provide 

an answer to the question whether a Regional Interpretative Decree is constitutional under 

Belgian law. 

b) Theory of necessary constitutional foundation 

33. The theory of necessary constitutional foundation seems to be quite opposite to the first 

theory, in the sense that it has been primarily expounded210 by the Council of State in several 

advices and judgments. During the Constitutional Amendment Process of 1979, the legislative 

division asserted that the right to authoritatively interpret a provision is of such an “exceptional 

                                                                                                                                                                                     
Taking the Constitution away from the Courts (Tushnet). Even so, the discussion goes back to the Federalist Papers, 
Montesquieu, Locke, Rousseau, Kant, Bodin, …(and I am probably forgetting some), and has new clothes on 
nowadays, in terms of debates between republicans and liberals (think of Habermas, Sandel, Taylor, …), or in terms of 
the entire discussion on “the political” as a specific decision-making center (Schmitt, Lefort, …).  In other words, all 
the greats in political theory and political philosophy are somehow, when we broaden the perspectives, involved in 
the discussion of a possibly coherent framework-theory of ultimate decision-making power (and the need to be 
authorized to authoritatively interpret). 
209 See e.g. A.R. BREWER-CARÍAS, General Report. Constitutional Courts as positive legislators in comparative law, to 
the XVIII International Congress of Comparative Law, International Academy of Comparative Law (Washington, July 
26-30, 2010), available at www.allanbrewercarias.com (last visited Oct. 22, 2010). 
In that sense, it should be noted that to some extent, Judgments of the Constitutional Court (which in principle have 
retroactive force), may indeed be compared to interpretative laws, in the sense that they make a final decision upon 
the meaning of the Constitution in this case (not on that of a law). Compare, generally, Th. DI MANNO, Le juge 
constitutionnel et la technique des decisions ‘interprétatives’ en France et en Italie, Aix-Marseille III, doct. diss., 1996 
(on decisions affirming constitutionality conditioned upon a particular interpretation (“reserves d’interprétation” / 
“interpretatievoorbehouden”) with C. BEHRENDT, o.c., 136 ff. (esp. 136 n59) (complaining about how little this 
foundational question – in Behrendt’s own words “undoubtedly the most fundamental question” (my translation) –  is 
treated in constitutional scholarship). 
On the other, it has been inferred herefrom that a Constitutional Court judgment cannot interfere with judicial 
decisions which have become final (e.g. Report on behalf of the Commission for Constitutional Revision and 
Institutional Reforms, brought by Ms. HERMAN-MICHIELSELS and M. LALLEMAND, Parliamentary Documents 1981-
82, n° 246/2, 112). 
210 Also ALEN has defended this theory (albeit in less clear terms), for his proposed foundation is article 19 of the 
Special Institutional Reform Act (discussed supra). ERGEC (o.c., 115) does rely on Alen (o.c., 115 n52) to defend this 
theory, albeit prudently (“It seems to be the case that regional authorities […] [are deprived of the competence to 
authoritatively interpret their own acts]” – my translation). 

http://www.allanbrewercarias.com/
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nature that it cannot be extended without [express211] constitutional amendment” to the 

legislatures of the federated entities. Even if the Constitution (or a fortiori a Special Law) itself 

determines that a decree has the force of law, this does not necessarily imply a right to 

authoritatively interpret these decrees, according to the Council, for the retroactivity embedded 

in the nature of interpretative laws, impedes a non-restrictive interpretation of their conditions 

of application, so as to protect the rights of private citizens212. Popelier, however, makes a clever 

observation: it is generally accepted that, under certain conditions, laws, decrees and 

ordinances may have retroactive effects, for which no express constitutional foundation is 

needed213. She wants to embed the value of “acquired rights” within the broader perspective of 

legal certainty and furthermore adds that the definition of an authoritative interpretation 

presupposes legal uncertainty, so that legal certainty itself can be no argument to withhold a 

right to authoritatively interpret one’s own provisions214.  

Popelier’s first argument will also come down to the question whether there is a relevant 

difference between the nature of an interpretative law (having “natural” retroactive effect215) 

and what the Constitutional Court has coined a “purely retroactive law”. The problem, as we will 

see however, is that there is no generally accepted definition of what an interpretative law is, 

and even some disagreement about what retroactive effect is. Accordingly, distinguishing both 

is not easy per se. So, even if the theory of necessary constitutional foundation seems to be quite 

opposite to the first theory, it stills brings about the same questions, about the “point” of an 

interpretative law and the question who is the final “interpreter” within a legal system.  

Popelier’s second argument will be dealt with under the aegis of the “theory of legal certainty”, 

as an adequate representational theory of the law216. Her last argument, however, rests to the 

following extent on a fallacy. The fact that the current definition of what constitutes an 

interpretative law incorporates an element of legal indeterminacy is in fact a protection of legal 

certainty as such: in the reasoning of the Council of State (relying on the work of the National 

Congress), it was by no means certain that an interpretative law would be defined accordingly. 

That was indeed its fear, and the reason why the National Congress wanted to make the 

interpretative law an exceptional measure. This exceptional nature (which is safeguarded, on 

the one hand, by the fact that a situation of legal indeterminacy is one condition for adopting an 

interpretative law), accordingly, is thus the result of the general legal approach defended by the 

                                                           
211 The Government’s foundation of this right in (then) article 28 of the Constitution (providing for a right to 
authoritatively interprets laws), was not sufficient (cf. Explanatory Memorandum, read together with the Council of 
State advice, Parliamentary Documents Senate, Special Session 1979, n° 261/1, 11 and 76-77 (of the Memorandum) 
and 17-18 and 38-39 (of the Advice in appendix I)). The government’s further contention that a (mere) law provided 
a right to authoritatively interpret (back then, called cultural) community decrees, was rejected by the Council of 
State as the 1970 law did not accord “a right to authoritatively interpret as such” to these entities (ibidem). 
212 Advice Council of State, Parliamentary Documents Senate, Special Session 1979, n° 261/1, Appendix I, 39, referring 
to the Raikem report of 23 December 1830 at the National Congress, cited in E. HUYTTENS, Discussions du Congrès 
nationale de Belgique (1830-31), IV, Brussels, Société typographique belge, 1844, 69 and J. VAN OVERLOOP, Exposé 
des motifs de la Constitution belge, Brussels, Goemaere, 1864, 354 ff., esp. 356 (speaking of enforcing “the just 
boundaries of the dangerous power to interpret the laws” – my translation). Also see Explanatory Memorandum 
conjoining the Law of 7 July 1865 (abolishing the old procedure of the référé legislative), cited by J.J. THONISSEN, La 
Constitution belge annotée, offrant sous chaque article l’état de la doctrine, de la jurisprudence et de la legislation, 
Brussels, Bruylant, 1879, 121; cf. A. GIRON, Le droit public de la Belgique, Brussels, Manceaux, 1884, 160) and J.F. 
LECLERQ, “L’interprétation des lois par voie d’autorité”, conclusion accompanying Court of Cassation 4 November 
1996, A.P.T. 1996, 220 ff. 
213 P. POPELIER, o.c., 105-106. 
214 Ibidem, 106. 
215 Cf. supra, n° 32. 
216 Cf. Infra, n° 34. 
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Council of State. In that sense the principle of legitimated trust217 is different from the principle 

of legal certainty (as invoked by the Council of State): the former pertains to the trust of one 

individual in one particular norm (which might deserve revision if it causes uncertainty through 

non-clarity), the latter pertains to the institutional possibility of creating norms, which (by their 

undetermined nature) casts doubts on legal certainty (and hence possibly legitimated trust). 

Understanding this fallacy, however, produces an argument against the historic argument by the 

Council of State (and this might well be what Popelier meant, but in that case, she skipped a few 

(logical) steps): if one accepts that the definition of an interpretative law indeed always requires 

the existence of a state of legal uncertainty, then it could be argued that the constitutional 

protection vis-à-vis institutions is unnecessary to the extent that the definition of the 

interpretative law remains stable218. Accordingly, in this case, Popelier starts from the 

presumption that “an extension” (starting from the premises of the Council of State) of the right 

to authoritatively interpret one’s own provisions will not affect the definition of the 

interpretative law itself. 

c) Theory of legal certainty 

34.  Earlier we mentioned that the articles 10 and 11 of the Constitution (institutionalizing the 

principle of legal equality and non-discrimination), have no bearing whatsoever on the 

determination of whether a measure is interpretative or not and that presumably, the reference 

norm used to determine whether a measure is interpretative or not must be (in the textual light 

of article 142 of the Constitution, which merely allows the Constitutional Court to review the 

constitutionality of measures, in light of the rules governing the repartition of competences 

between different federal casu quo federated entities on the one hand, and in light of Title II219 of 

the Constitution on the other hand)220 the “rules that have been established by of in pursuance 

of the Constitution to determine the respective powers of the State, the Communities and the 

                                                           
217 Which POPELIER refers to (P. POPELIER, o.c., 191-192), who does recognize the distinction between both on other 
grounds (ibidem, 175-179), but does not seem to follow it (ibidem, 180). It is not the name in itself, however, which is 
of importance, but rather the underlying rationale (cf. P. VAN ORSHOVEN, “De kraai en de puid” (l.c.), 14 (who 
equates the principle of legal certainty and the principle of legitimated trust); B. VAN DEN BERGH, “ “Recht zkt 
zekerheid” voor vaste relatie”, R.W. 2010-11, (346) 347). 
218 Compare P. VAN ORSHOVEN, “De kraai en de puid” (l.c.), 8 (remarking that a retraoctive application “is not less 
annoying when these rules of behavior stem from the executive branch”, but further on in his article disputing the 
traditional contours of what it means for a provision to have retroactive effect, and in this sense (ibidem 12-13) also 
concludes that an interpretative law cannot sensibly have retroactive effect. Van Orshoven’s conclusion is that “true 
retroactive laws do exist, but are nonsensical. What does make sense are more or less surprising adaptations of the 
legal effects of juristic facts that have taken place in the place, be that juristic facts without lasting consequences thus 
not creating a legal relationship, be that juristic facts indeed creating such a relationship, such as frequently, legal 
acts, disregarding the fact whether this happens because of the immediate effects of the new laws, its retroactive 
entry into force or its interpretative character” – my translation). Compare P. ROUBIER, Le Droit transitoire. Conflicts 
des lois dans le temps, Parijs, Dalloz, 2008, 247 (claiming that an interpretative law cannot be « identified » with the 
interpreted law, on account of the final rulings that have come between the date of entry into force of the interpreted 
law and the adoption of the interpretative law) and 263 (actually showing how even a good  part of classical theory 
on retroactivity (of which Roubier can be cited authoritatively) never disagreed with the substance of Van Orshoven’s 
view); Répertoire général de legislation, de doctrine et de jurisprudence Belge, v° rétroactivité (lois civiles et 
politiques), n° 2; L.P. SUETENS, “De retroactiviteit van wetten, decreten en ordonnanties”, T. Fisc. 1993, 218, reprinted 
in L.P. SUETENS, Op de grens van het ideal denkbare en het praktisch haalbare, Bruges, Die Keure, 1997, (159) 160 
(“retroactivity is a fiction: from now on we will act as if the past was not what it has been”); L.L. FULLER, The Morality 
of Law, New Haven (Connecticut), Yale University Press, 1969, 53 (famously calling a retroactive law “truly a 
monstrosity”, but pointing out its occasional necessity as well) 
219 Article 142, second indented clause, 2° of the Constitution and article 142, second indented clause, 3° of the 
Constitution iuncto article 1, 2° of the Special law on the Constitutional Court. 
220 Supra, n° 21, third indented clause. Contra P. VAN ORSHOVEN, l.c., 17-18 (implying that the review of 
interpretative laws finds it foundation in the principle of legal certainty read together with the articles 10 and 11 of 
the Constitution).  



41 | P a g e  
 

Regions”221. This line of reasoning, however, feels somewhat “unnatural”222, as the question 

whether a law or decree is interpretative, at first sight, has little to do with the question which 

entity holds which competence (a question of federalism). It rather seems to have to do in 

reality, as Verrijdt has posited, with the principle of legal certainty223 or perhaps with the 

horizontal division of powers224, at least, in the sense of the question of who has the last word 

on what the interpretation of a law means. 

This is, nonetheless problematic, because of an amalgam of reasons. First, the Court has more 

than once acknowledged that the “principle of legal certainty” is not an explicit reference norm 

according to which it may review the constitutionality of legislative measures225. If a party 

wants to invoke the general principle of legal certainty, it must do so read together with the 

prohibition on discrimination and principle of equality, and only insofar as a party can specify 

which categories of persons must be mutually compared, can the Court perform a review226. 

However, it should be noted that the relationship between the article 10 and 11, and other 

general principles of (constitutional) law are, needn’t be anything other than a very tangential 

one227. Accordingly, only in the rare case that a party cannot conjure up two more or less 

                                                           
221 Art. 1, 1° of the Special Law on the Constitutional Court (the translation is taken from www.const-court.be). 
222 See however, infra, n° 35. 
223 “When [the legislature] has passed all three criteria, that all pertain to the principle of legal certainty, then the 
retroactive force of an interpretative law is justified” (W. VERRIJDT, l.c., 273-274 – my translation and emphasis). 
224 Thus assuming that a competence to authoritatively interpret a measure is not incompatible with the principle of 
legal certainty, and wondering which authority has the power to interpret accordingly. It should be noted, that, 
notwithstanding its case law on legislative delegations (see e.g. A. ALEN and K. MUYLLE, Compendium (1b) (o.c.), 420-
424), the Constitutional Court is incompetent to adjudge question pertaining to the horizontal division of powers (see 
e.g. Constitutional Court n° 29/99 of 3 March 1999; but see Constitutional Court n° 24/98 of 10 March 1998 (on 
article 9, second indented clause of the Special Institutional Reform Act, allowing the conferral of legal personality to 
decentralized services; also see Constitutional Court n° 75/2001 of 31 May 2001) and Constitutional Court 31/2004 
of 3 March 2004, B.5.2 (“the Constitutional Court has no jurisdiction to annul a measure which would violate the 
division of powers between the legislative and the executive branch, unless this violation would defy rules governing 
the repartition of competences between the State, the Communities and the Regions or unless the legislature, by 
directing the executive to take a measure not within its jurisdiction, excludes a category of persons from the 
protection of a democratically elected assembly, which the Constitutional or the Special law provides”  (my 
translation), which Alen and Muylle nonetheless called case standing by itself (A. ALEN and K. MUYLLE, Compendium 
(1B) (o.c.), 420 n715)). The question of horizontal division of powers, might, however, return in the discussion via the 
principle of legal certainty (cf. infra).  
In fairness, it should be noted that the question of horizontal division of powers, posed in this sense, lies at the basis 
of the justification of judicial review itself (cf. supra, n° 32). Tons of ink have been used to discuss the issue of 
whether, to paraphrase Chief Justice Marshall, it is emphatically the province of the judiciary to say what the law is 
(cf. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)). However, as I mentioned earlier (n° 32), I want to accord 
“local priority” to the legal compartment we are in right now, and thus disregard this question. 
225 Constitutional Court n° 24/96 of 27 March 1996, B.11.1-B.11.3; Constitutional Court n° 100/2003 of 17 July 2003, 
B.10.2.; Constitutional Court n° 92/2006 of 7 June 2006, B.17.; Constitutional Court n° 169/2006 of 8 November 
2006, B.7; Constitutional Court n° 2/2008 of 17 January 2008, B.4.3-B.5.1; Constitutional Court n° 64/2008 of 17 
April 2008, B.11; Constitutional Court n° 98/2009 of 10 June 2009, B.5.2; Constitutional Court n° 196/2009 of 3 
December 2009, B.4.2; Constitutional Court n° 32/2010 of 30 March 2010, B.4.2-B.4.3. 
It should be noted that the (special) legislature has refused to extend the Court’s jurisdiction to explicitly use 
international treaties as reference norms (government’s proposal (Parliamentary Documents Senate, Session 2000-
01, n° 897/1) and its discussion, by the Council of State (ibidem, 19-23), and several constitutionalists (Parliamentary 
Documents Senate, Session 2002-03, n° 2-897/6)). 
226 Constitutional Court n° 11/98 of 11 February 1998, B.22-B.24; Constitutional Court n° 133/2000 of 13 December 
2000, B.5.; Constitutional Court n° 27/2007 of 21 February 2007, B.3; also see Constitutional Court n° 2/2008 of 17 
January 2008, B.5.2. 
227 See e.g. Constitutional Court n° 100/2003 of 17 July 2003, B.11.1 (connecting the principle of “no taxation without 
representation” (as laid down in article 170, § 1 of the Constitution) with the principle of equality, in that a measure 
might create an “unjustifiable difference in treatment between two categories of taxable persons: those who enjoy the 
guarantee that no one can be subjected to taxation without representation and those who are denied this guarantee” 
(paraphrased)). This is a consequence of the Biorim case law (see e.g. Constitutional Court n° 23/89 of 13 october 
1989 (general scope of the principle of equality, which can be read together with all rights and liberties that the 
Constitution confers to citizens); Constitutional Court n° 18/90 of 23 May 1990 (possibility to read the principle of 
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comparable situations which a questioned law treats different, will the Constitutional Court 

decline jurisdiction228. 

It is from these premises (and their very lenient application) that the Court developed its 

jurisprudence on non-retroactivity of laws229. Accordingly – strictly interpreted – allowing a 

reliance on the principle of non-retroactivity only to the extent that it could be read together 

with a discrimination. However, in order to judge whether the principle of equality in case of 

non-retroactive laws has been violated, the Court has accorded itself the power to adjudge 

whether the distinction (which always arises between those affected and those not affected by a 

retroactive law) is reasonable and objective as such230. In this sense, the Court’s current “test” in 

this regard is: 

Non-retroactivity of laws is a safeguard to prevent legal uncertainty. The safeguard 

requires that the content of the law is foreseeable and accessible, so as to allow the legal 

subject to foresee to a reasonable extent the consequences of some act at the time of the 

act. The retroactive force may only be justified when it is indispensable to achieve a 

purpose related to the public interest.231 

It is hard to still find a reference to the principle of equality in this “test”. Hence, if we disregard 

the formalities of the need to invoke the articles 10 and 11 of the Constitution read together 

with the principle of legal certainty, the Court in fact (in its case law on retroactive laws) 

balances in different cases, employing232 the principle of legal certainty (and has developed 

                                                                                                                                                                                     
equality together with rights and liberties protected by International Treaties, which since n° 41/2002 need not have 
direct effect anymore); Constitutional Court n° 72/92 of 18 November 1992 (allowing the article 10 and 11 to be read 
together with general principles of penal law; later, starting in n° 6/94 of 20 January 1994, general principles of law); 
Constitutional Court n° 136/2004, of 22 July 2004 (the courts “takes into account” (B.5.4) international legal 
provisions protecting analogous rights and liberties)). For a  more comprehensive list of jurisprudence (up till 2004), 
see A. ALEN & K. MUYLLE, Compendium (1B) (o.c.), 428 ff. 
228 See Constitutional Court n° 139/2003 of 6 November 2001; Constitutional Court n° 23/2003 of 12 February 2003. 
A. ALEN & K. MUYLLE, Compendium (1B) (o.c.), 434-435. For an example of such rare cases, see Constitutional Court 
n° 27/2007 of 21 February 2007 or Constitutional Court n° 2/2008 of 17 January 2008. 
229 Constitutional Court n° 25/90 of 5 July 1990, 9 B.1 (“the argument directed against [the measure in question] does 
not criticize the retroactive effect of the law by itself, but the mere circumstance that in consequences thereof a 
difference has originated between persons who on 17 September 1988 could, in a dispute involving the liability of a 
bargee, invoke a judicial decision with the power of res judicata, and those whose liability claims based on bargee 
fault were not ruled upon finally yet”); Constitutional Court n° 7/97 of 19 February 1997, B.4.6 (“the principle of non-
retroactivity of laws, enshrined in article 2 of the Civil Code, is a general principle of law. According retroactive force 
to rules threatens to produce legal uncertainty, to the extent that a difference in treatment as a result therefrom, in 
relation to articles 10 and 11 of the Constitution could only be permissible if special circumstances justify it”-  
Compare Council of State n° 12.072 of 24 November 1966 (Jooris) (holding that article 2 of the Civil Code cannot bind 
the legislature as such) with the principle enshrined in article 2 of the Penal Code (keeping the monist principle in 
Belgium (Court of Cassation, 27 May 1971 (Franco-Suisse Le Ski), and articles 7 of the ECHR and 15 of the ICCPR), but 
also keeping some jurisprudential qualifications in mind (e.g. B. SPRIET, “Retroactiviteit in het strafrecht”, in Jura 
Falconis (ed.), o.c., (151) 154-160)). For a further overview of the evolution, see e.g. Constitutional Court n° 3/98 of 
14 January 1998; Constitutional Court n° 48/98 of 20 May 1998; Constitutional Court n° 97/99 of 15 September 
1999; Constitutional Court n° 17/2000 of 9 February 2000; Constitutional Court n° 36/2000 of 29 March 2000; 
Constitutional Court n° 89/2000 of 13 July 2000. 
230 Constitutional Court n° 25/90 of 5 July 1990, 9 B.2. I will not discuss the concrete outcome of this “pilot case”, as 
here, the Constitutional Court came into disagreement with the European Court of Human Rights (ECtHR 20 
November 1995, (nv Pressos Compania Naviera et al.); see A. ALEN and K. MUYLLE, Compendium (1A) (o.c.), 148 n411, 
with references; P. POPELIER, o.c., 192 (with references)). Also see the first decree which could not pass the “legal 
certainty”-test, Constitutional Court n° 49/96 of 12 July 1996, B.3.8. 
231 Cf. supra, n° 14. This latest statement is a quotation of Constitutional Court n° 49/2010 of 29 April 2010, B.7. 
232 This employment “depends” on the other factors which enter the scale. Or as the Court puts it, “[n]o single 
provision authorizes the Court to suspend a norm for the sole reason that it violates the “general principle of legal 
certainty”. The circumstance that a norm would bring about legal uncertainty however, can be taken into account to 
the extent that it might cause a difference in treatment which is incompatible with articles 10 and 11 of the 
Constitution” (my emphasis – Constitutional Court n° 169/2006 of 8 November 2006, B.7). Compare e.g., 
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some peculiars, as mentioned before). We can extend Roubier’s observation that “the 

philosophical foundation of non-retroactivity, is the need for legal security”233, to a legal 

foundation indeed: the Court has started to employ the prohibition on non-retroactive laws as 

such, instead of making an explicit connection to its rationale, i.e. the principle of legal 

certainty234. 

The question now arises whether an interpretative law is one of these “peculiars”, that is, 

whether the jurisprudence on interpretative decrees is in fact best explained as an application 

of some theory of legal certainty. At first sight, it is not. As we mentioned, the Court only 

commences its balancing test235, after having determined whether a law is interpretative or 

not236: the definition of a law being interpretative seems to be isolated from the (balancing) 

                                                                                                                                                                                     
Constitutional Court n° 141/2008 of 30 October 2008, B.3.2; Constitutional Court n° 98/2009 of 10 June 2009, B.9 or 
Constitutional Court n° 66/2010 of 2 June 2010, B.13 (in which the principle of legal certainty is one factor of 
justification of a measure). Compare then again to Constitutional Court n° 97/2010 of 29 July 2010, B.7 (in which in 
the consideration of a suspension action, the legal uncertainty which would stem from the suspension, was taken into 
account as a factor of balancing). 
Nonetheless, the “balancing metaphor” is – by scholarship – thought appropriate to use to describe the jurisprudence 
of the Constitutional Court in general in this area (e.g. P. POPELIER, o.c., 177; A. EYLENBOSCH et al., l.c., 353-354; E. 
VAN BRUSTEM, “Het terugwerkend initiatief van de wetgever voor de eliminatie van eenvoudige vormgebreken”, 
Fiscalnet Weekly Review, 4 July 2009, available on www.fiscalnet.be (last visited Oct. 20, 2010); compare J. VAN 
NIEUWENHOVE, l.c., 133). Compare to the German Constitutional Court, that also balances to establish whether the 
principle of legal certainty (Rechtssicherheit or Vertrauensschutz) is violated (BVerfGE 13, 261, 271), which, according 
to some scholars, leads to an “cluttered casuistry” (E. SCHMIDT-ASSMAN, “Der Rechtsstaat” in J. ISENSEE and P. 
KIRCHHOF, Handbuch des Staatsrecht der Bundesrepublik Deutschland, I, Heidelberg, C.F. Müller, 1987, n° 86, p. 1032). 
233 P. ROUBIER, o.c., 254 (my translation). 
234 P. VAN ORSHOVEN, l.c., 19. 
235 In kindness, we could even say “definite balancing” test, at least to the extent that “overriding reasons pertaining 
to the public interest”, “exceptional circumstances”, et cetera, could be perceived as being definite. 
236 Cf. P. POPELIER, “Het Arbitragehof over interpretatieve wetten en het Wetboek van de Belgische Nationaliteit: een 
aangepaste definitie, een ongepast resultaat”, case note accompanying Constitutional Court n° 102/2006 of 21 June 
2006, R.W. 2006-07, 648. 
On the side, we should note that in the context of interpretative laws, indeed the Court still fixes two extra 
“parameters”. (1) In criminal law, the prohibition on retroactivity (cf. the principle of penal legality) is a reservation 
the Constitutional Court mentions, with regard to interpretative provisions (Constitutional Court n° 102/2006 of 21 
June 2005, B.5.2 (“with preservation of the principle of legality in criminal matters”) (compare to earlier formulation 
in Constitutional Court n° 189/2002 and n° 177/2005)). VERRIJDT and other authors has noticed that, if the principle 
of legal certainty is the benchmark against which a definition of the interpretative law is set out, this “reservation” is 
superfluous (W. VERRIJDT, l.c., 277-278; P. POPELIER, “Het Arbitragehof over interpretatieve wetten en het Wetboek 
van de Belgische Nationaliteit: een aangepaste definitie, een ongepast resultaat”, R.W. 2006-07, 648). (2) The 
interpretative law cannot transform outcomes of cases which have become final. Even if this is an application of the 
principle of legal certainty, it surely is an application of the principle in its much older form. Indeed, it could be 
argued that the principle of legal certainty was first acknowledged so as to prevent rulers to reign in an arbitrary 
fashion. Roubier accordingly still understood legal certainty as the “confidence in law’s stability” (P. ROUBIER, o.c., 
254; compare Popeliers comments on “acquired rights” (P. POPELIER, o.c., 176-177)), but already noted that “the 
motives on the basis of which article 2 of the Civil Code was adopted, do not exist anymore” (ibidem, 254 (both my 
translation)). Right now, its meaning is slightly different (Popelier calls it more dynamic), albeit related to its origins. 
Now, the principle primarily protects legitimated expectations (cf. P. POPELIER, o.c., 148, 174 ff.): a person must be 
able to “foresee the possible legal effects of his acts or omissions” (ibidem, 175; compare both Council of State n° 
27.685 of 17 March 1987 and Court of Cassation 27 March 1992, Arr. Cass. 1991-92, 727 (both describing the 
principle of legitimate trust as part of the principle of legal certainty) and see in the latter regard, D. D’HOOGHE, 
“Bestuurlijke vrijheid geklemd tussen de beginselen inzake rechtszekerheid, wettigheid en veranderlijkheid”, R.W. 
1993-94, 1091-1103 and M. VAN DAMME, “Het rechtszekerheids- en vertrouwensbeginsel”, in I. OPDEBEEK (ed.), 
Algemene beginselen van behoorlijk bestuur, Antwerp, Kluwer, 1993, (117) 120-121, 165)).  
However, the second “parameter” must be seen as a remnant from the past (cf. W. VERRIJDT, l.c., 278, referring to 
Paul and Ulpian). As such, for example, article 2 of the Civil Code used to contain a second indented clause: 
“nonetheless, a law interpreting a previous law will have effect on the day of the interpreted law, without prejudice to 
final judicial determinations, transactions, arbitral and other decisions, which are res iudicata“ (cf. P. ROUBIER, Le 
Droit transitoire. Conflicts des lois dans le temps, Paris, Dalloz, 2008, 243, referring to Locré). Moreover, the second 
paramater can also be seen as an expression of the principle of the separation of powers (P. ROUBIER, o.c., 244, also 
see 267; W. VERRIJDT, l.c., 278, referring to ECtHR 18 January 2007 (Bulgakova v. Russia), §§33-44), or of a fair trial 
(cf. supra, note 186)). 

http://www.fiscalnet.be/
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inquiry set forth under the principle legal certainty (as applied to purely retroactive laws). 

Verrijdt however, (rightly) points out that the criteria making up the definition of the 

interpretative law, are a reflection of the principle of legal certainty. Probable as a justificatory 

explanation as this might be237, let us assess whether this idea “fits” the jurisprudence of the 

Constitutional Court regarding interpretative laws238.  

We should keep in mind here that “ ‘legal certainty’ is indeed an indeterminate principle as 

such: one can only employ it in legal discourse by concretizing it in several legal safeguards”239. 

If we could in this case thus establish a relationship between “legal certainty” and the 

interpretative law, we should try to discern whether the jurisprudence of the Constitutional 

Court is coherent as regards the concretization of the principle of legal certainty in its 

relationship to interpretative laws. As Eylenbosch and her co-authors point out, the latter 

question is primarily solved at the level of “justification”240, and accordingly, it will be treated 

there. It should be kept in mind that, according to the principle of local priority, our focus here 

lies (only) on the jurisprudence of the Constitutional Court, and not so much on that of other 

courts241, or on other so-called sources of law242. 

The first case in which the Constitutional Court adjudicated upon an interpretative provision, 

was n° 37/93, in which the Court defined the interpretative law as “a provision of law which, 

with retroactive force, interprets and explains another provision of law”243. The reason why the 

Court did not accept the questioned provision as interpretative, is because the allegedly 

interpretative law in its own text mentioned that it would “add to” the allegedly interpreted  

law244. The Court further emphasized that the interpretative nature of the law could not impede 

                                                           
237 Cf. P. VAN ORSHOVEN, l.c., 17: the principle of legal certainty does not merely stand into a relationship with 
« retroactive laws » in the narrow sense, but with « retroactive laws sensu latissimo [, that is each law which results] 
in any possible modification – going from nothing to something is also a modification – of the legal effects of at that 
time settled facts [… ] The foundational principle of legal certainty [accordingly] does not only hold for retroactive 
laws in the narrow sense, but also for […] laws with an “immediate effect” or for more or less surprising 
interpretative laws, that could infringe the aforementioned principle » (my translation). Cf. H. COREMANS and M. 
VAN DAMME, o.c., 108. 
238 I am not disputing any correlation between the rationale of interpretative laws (or their limits) and the principle 
of legal certainty, but am merely assessing here to what extent this correlation shines through the jurisprudence of 
the Constitutional Court. 
239 P. POPELIER, o.c., 177; P. POPELIER, “De rechtszekerheid en het vertrouwensbeginsel” in M.E. STORME and R. 
VERSTRAETEN (eds.), Vertrouwensbeginsel en rechtszekerheid, Deventer, Kluwer, 1997, 71-114; H. COREMANS and 
M. VAN DAMME, o.c., 104 n291. Also see M. ADAMS, “De retroactieve werking van wijzigingen in de rechtspraak. Naar 
een systeem van rechterlijk overgangsrecht”, in Jura Falconis (ed.), o.c., (23) 30. 
240 A. EYLENBOSCH et al., l.c., 348. Compare L.P. SUETENS, o.c., 165 (pointing out that this harks back to the legal 
value as such of the principle of the constitutional state (Rechtsstaat)). 
241 E.g. Court of Cassation, 18 January 1924, Pas. 1924, I, 142; Court of Cassation 22 October 1970, R.C.J.B. 1972, 314 
(where the Court made the principle of non-retroactivity a “general principle of law”); Pas. 1971, I, 154 (with a 
conclusion by W.J. GANSHOF VAN DER MEERSCH, who calls the principle of non-retroactivity a “precept of superior 
deontology for the legislature” (my translation)). 
242 A particularly clear example of a connection between the “interpretative law” and the principle of legal certainty 
(albeit in its old form – cf. supra, note 225), is to be found in the (commission) debate of the “founding fathers” of the 
Belgian Constitution, where one member mentioned that “because if there is no interpretation, there will be 
retroactive effect defying all principle of law” (cf. E. HUYTTENS, Discussions du Congrès National de Belgique (1830-
1831), II, Brussels, Scoiété typographique belge, 1844, 69; J. VAN OVERLOOP, o.c., 356 – my translation) . In fairness, 
however, it should be noted that the founding fathers adopted article 28 of the Constitution (establishing a legislative 
right to authoritatively interpret a law), without any discussion in the National Congress (E. HUYTTENS, Discussions 
du Congrès National de Belgique (1830-1831), II, Brussels, Scoiété typographique belge, 1844, 15 (Jan. 5, 1831 
meeting); also see A. GIRON, Le droit public de la Belgique, Brussels, Manceaux, 1884, 112-113). Contra / Compare 
(depending on the interpretation) L.P. SUETENS, o.c., 160 (“retroactivity must not be confused with […] interpretative 
laws”).  
243 Constitutional Court n° 37/93 of 23 May 1993, B.3.2. Cf. supra, n° 8. 
244 Ibidem, B.3.2. Compare (/contra) Constitutional Court n° 59/99 of 26 May 1999, B.3 iuncto B.8, but then again 
Constitutional Court n° 36/2000 of 29 March 2000, B.4 (again reasoning in accordance with n° 37/93, B.3.2).  
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the Court to review its compatibility with the principle of equality245. One should not read this 

caveat wrongly however: it does not necessarily imply a conceptual unity of review in terms of 

the principle of legal certainty, but merely that a law, even after it has been established to be 

interpretative, must still pass constitutional muster (possibly on other grounds of review). This 

contention is still sound after the definitions of the interpretative have twice changed246. It 

seems to be a constant247 within the Court’s jurisprudence under the new definition248, that 

there is in fact249, as we mentioned above, a conceptual split between (1) the qualification of the 

law as interpretative and (2) the review in terms of legal certainty of the purely retroactive law. 

However, in n° 189/2002 the Court advanced the following consideration: 

Non-retroactivity of laws is a safeguard to prevent legal uncertainty. The safeguard 

requires that the content of the law is foreseeable and accessible, so as to allow the legal 

subject to foresee to a reasonable extent the consequences of some act at the time of the 

act. This guarantee may not be circumvented by the mere fact that a retroactive law is 

represented as an interpretive law. The Court cannot be impeded to investigate the 

compatibility of a law, qualified as being interpretative, with the articles 10 and 11 of the 

Constitution.250 

In this passage, the Court seems to indicate the existence of a conceptual unity within 

constitutional review pertaining the interpretative laws indeed. It implies here that even if a law 

is qualified as interpretative, it will still conduct a review in light of the principle of legal 

certainty. In that sense we must read Muylle’s and Van Nieuwenhove’s criticism geared towards 

the oldest definition: “interpretative provisions of law are no longer justified, merely on the 

grounds of their qualification. The Court expressly confirms that these provisions are not 

divested from review of constitutionality by their nature”251. Now we face a conundrum: a new 

definition was set forth in n°102/2006252, and we should determine to which extent the 

consideration here still applies under the new case law. There are four strong indicators that it 

                                                           
245 Ibidem, B.3.2.  Constitutional Court n° 81/95 of 14 December 1995, B.4.2. 
246 Supra, n° 8. See Constitutional Court n° 120/2008 of 1 September 2008, B.5.2. Accordingly, in the last case, the 
question whether the law was interpretative or not was not decisive for the case at hand, and the measure was 
reviewed in terms of constitutionality on other grounds. Indeed, the Court always produces this “reservation” when 
one of the parties in the case bring forward the argument that because the provision is an interpretative law, it should 
under no condition be reviewed, which is actually a platitude. At stake here, is the review in terms of legal certainty.  
247 Constitutional Court n° 102/2006 of 21 June 2006, B.5.2.;Constitutional Court n° 19/2007 of 25 January 2007, 
B.6.3; Constitutional Court n° 120/2008 of 1 September 2008, B.5.1-B.5.2.; Constitutional Court n° 128/2008 of 1 
September 2008, B.8.1-B.9; Constitutional Court n° 190/2009 of 12 November 2009, B.5 ff. 
Under the previous definitions, this approach was followed in n°36/2000 of 29 March 2000. 
248 Under the first definition, there is one case in which the Court seems to review the interpretative nature of a 
provision under the aegis of the structure review of equality (Constitutional Court n° 59/99 of 26 May 1999, esp. B.8), 
although the argumentation in this case is not entirely clear on the point. 
249 I pass no judgment here on how the Court filled in the criteria of qualification (hence on the question of how 
“strict” the Court was), but merely on what could be coined the structures of argumentation the Court employs. 
250 Constitutional Court n° 189/2002 of 19 December 2002, B.12.2. Confirmed in Constitutional Court n° 193/2004 of 
24 November 2004, B.8.2; Constitutional Court n° 25/2005 of 2 February 2005, B.8.2; Constitutional Court n° 
177/2005 of 7 December 2005, B.12.2.; Constitutional Court n° 20/2006 of 1 February 2006, B.7.2 
251 K. MUYLLE and J. VAN NIEUWENHOVE, l.c., 329, referring to J. THEUNIS, “Behoorlijke wetgeving in de rechtspraak 
van het Arbitragehof (2001)”, T.v.W. 2002, (137) 145. Theunis, however, seems to imply something different: he 
contends that the Constitutional Court in 2001 most of the time accepted the qualification set forth by the legislature 
or the referring judge. I would not – a contrario in accordance with the reasoning that follows – assert that the 
Constitutional Court now easily accepts a given qualification. My contention is of a more structural nature, i.e. that 
once the Court has itself qualified a law as interpretative, it will conduct no further review in terms of legal certainty. 
252 Constitutional Court n° 102/2006 of 21 June 2006, B.5.2. See (in particular our judgment under investigation) 
Constitutional Court n° 180/2009, 12 November 2009, B.5 (affirming this definition): : “a law which accords the 
meaning to a provision that the legislature had intended at the adoption and that it reasonably could be accorded”. 



46 | P a g e  
 

cannot. First, there is the post-2006 case law itself from a structural perspective: here, nowhere 

the conceptual unity of review seems to be employed253. Furthermore, the consideration has 

been repeated in later cases, but without the most contentious sentences254. Third, in n° 

102/2006 the Court explicitly refers to article 84 of the Constitution, thus implying, that the 

concept of an interpretative law is enshrined in the Constitution, and not so fully determined in 

relationship to the principle of legal certainty255. Lastly, consideration B.12.2 in n° 189/2002 

seems inextricably interwoven with the test itself256. Another reading, however, is also possible 

and perhaps even plausible: one could read B.12.3., cited below257, as construing the following 

rationale. The qualification of a law as interpretative is not disconnected from its justification: it 

is through setting up a definition (and qualifying under this definition), that an interpretative 

law is justified in light of the principle of legal certainty. Even if this reading is plausible, it is still 

connected to the specific definition of n° 189/2002, as some considerations in another case 

show. In n° 160/2003, the Court held that 

The questioned provision is a true interpretative provision, since the provision 

it interprets could not reasonably be understood otherwise from its adoption. 

[…] For that reason, it cannot be convincingly argued that the legislature tried 

to influence the determination of a pending case, as the questioned provision 

does not change anything to the existing legislation.258 

Under the new definition, this would not be so self-evidently true: it could be argued that 

nowadays an interpretative law does “change” something (just because the legal uncertainty in 

the field is recognized as being “reasonable”, in contradistinction to possible legal uncertainty 

under the 189/2002-test (which per definition had to be unreasonable)). Accordingly, if an 

extremely strict and rigid definition of an interpretative law in n° 189/2002 might indeed 

warrant our reading of B.12.3, it is unsure whether the more lenient definition now used, can 

support such a reading.  

Accordingly, even if the case law is closely related to that on the principle of non-retroactivity of 

laws, or to the principle of legal certainty as such, from – what one could call an external 

(structurally argumentative) perspective259 – there is, unless one adopts my second reading of 

                                                           
253 Cf. supra note 236. It should be mentioned, however, that one sentence which was a strong warrant for this 
“conceptual unity” of review, was still upheld in n° 102/2006, i.e. “The guarantee of non-retroactivity of laws may not 
be circumvented by the mere fact that a retroactive law is represented as an interpretive law” (B.5.2) (also see 
Constitutional Court n° 192/2009 of 26 November 2009, B.7). However, in this case it is not accompanied by 
considerations on legal certainty, and the most contentious sentence in light of this presupposed unity (“The Court 
cannot be impeded to investigate the compatibility of a law, qualified as being interpretative, with the articles 10 and 
11 of the Constitution”) was dropped. 
254 Cf. Constitutional Court n° 128/2008 of 1 September 2008, B.9; Constitutional Court n° 49/2010 of 29 April 2010, 
B.7. 
255 Constitutional Court n° 102/2006 of 21 June 2006, B.5.2. Cf. Constitutional Court n° 192/2009 of 26 November 
2009, B.7. 
256 Cf. Constitutional Court n° 189/2002 of 19 December 2002, B.12.3: “Disregarding criminal law, the retroactive 
force ensuing from an interpretative law is justified insofar as the interpreted provision could not reasonably be 
understood otherwise from its adoption on than in the way indicated in the interpretative provision”.  
257 See the previous note. The Court continues in B.12.4: “If this is not the case, the allegedly interpretative provision 
is in reality a purely retroactive provision”. 
258 Constitutional Court n° 160/2003 of 10 December 2003, B.8.7.2 – B.8.7.3. 
259 That is, formally taking the content of the definition as a given. Dworkin would probably not agree with this 
approach, to the extent that he would call the question of what in interpretative law is, an interpretive question. He, 
however, as we mentioned before, does not really explain how to test whether a certain provision fits or does not fit. 
Accordingly, we are directly confronted here in the way we must analyze the cases, with the Dworkinian problem of 
fit.  
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consideration B.12.3 of n° 189/2002, no direct relationship260 between the concept of an 

interpretative law and the principle of legal certainty.  

However, from an internal perspective, there must be – so say some scholars. Even if we cannot 

structurally accept consideration B.12.3 of n° 189/2002 as warranting a (logical) connection 

between legal certainty and the interpretative law, it certainly seems to warrant an “internal” 

connection (within the “definition” of an interpretive law). Some authors have pointed out that 

an interpretative law cannot infringe the legitimated expectations of citizens as one of the 

conditions of admissibility for adopting an interpretive law, is that there is legal uncertainty261. 

Moreover, the second condition of admissibility is that an interpretative law remedies the legal 

uncertainty (by adopting one “possible” interpretation for the measure)262. Even if these 

conditions have been broadly accepted by scholars263, it remains the question to what extent the 

Constitutional Court’s jurisprudence264 reflects them. Let us again have a closer look at the 

Court’s jurisprudence. The latest statement of the principles to which the Court adheres is: 

Pursuant to article 84 of the Constitution, only the law can authoritatively 

interpret the laws. 

                                                           
260 Indirectly and tangentially, there undoubtedly is an relationship (even an external one), in the sense that the 
Constitutional Court in 36/90 already determined that “retroactivity […] infringes upon the principle of legal 
certainty” (Constitutional Court n° 36/90 of 22 November 1990, cons. 2). To the extent that one accepts that 
retroactivity is part of the essence of interpretative laws (see e.g. Constitutional Court n° 192/2009 of 26 November 
2009, B.7, where the law was not thought to be interpretive because the date of entry into force was not the same as 
the interpreted law’s date of entry into force (B.9)), such an indirect relationship is established (P. ROUBIER, o.c., 242-
248; also see A. ALEN, E. MAES and W. VERRIJDT, l.c., 123 (pointing out the logicality of retroactivity of interpretative 
laws “in light of the principle of legal certainty”); but see A. EYLENBOSCH et al., l.c., 354). The latter point, however, is 
in dispute (cf. supra, note 9). 
261 E.g. P. ROUBIER, o.c., 254-259; W. VERRIJDT, l.c., 268-270; P. POPELIER, o.c., 99; A. MAST and J. DUJARDIN, o.c., 
221; M. VAN DAMME and H. COREMANS, o.c., 71-72; A. ALEN, E. MAES and W. VERRIJDT, l.c., 123 (so criticizing the 
Constitutional Court reservation regarding penal interpretative laws). Also see Constitutional Court, n° 192/2009 of 
26 November 2009, B.6 (reciting the argument by the Social Security Services); Constitutional Court n° 59/1999 of 26 
May 1999, B.8 (employing its own arguments, albeit under the first “test”); G. CLOSSET-MARCHAL, o.c., 41. Also see M. 
UYTTENDAELE, o.c., 283. Compare J. VAN NIEUWENHOVE, l.c., 131 (“the problems [of opacity] can be discovered 
without any practical immediate cause” – my translation). 
262 E.g. P. ROUBIER, o.c., 259-263; W. VERRIJDT, l.c., 270-271 (“the [Constitutional] Court must review the 
effectiveness of a given interpretation in reaching its goal, that is, restoring legal certainty” (ibid., 271)). 
263 The basis of these two admissibility conditions (in Belgium) lies, mostly, within the jurisprudence of the Court of 
Cassation. See (for the first condition) e.g. Court of Cassation, 7 October 1919, Pas. 1919, I, 218; Court of Cassation 6 
March 1958, Pas. 1958, I, 744; Court of Cassation 5 October 1962, Pas. 1963, I, 157; Court of Cassation 17 February 
2000, www.cass.be and (for the second condition) e.g. (implicit) Court of Cassation, 4 November 1996; Court of Cass. 
17 February 2000, www.cass.be.  
It should be reiterated that even if these conditions (of admissibility) seem to be broadly accepted, there is still 
dispute about whether an interpretative law has retroactive effect, or coincides with the interpreted law (see the 
references supra n° 9). In case it does have retroactive effect, the fact that it should has been questioned as well (J. 
VAN NIEUWENHOVE, l.c., 130) 
264 Here, I will only assess to what extent the latest (120/2006) Constitutional Court definition reflects the conditions 
(and thus is internally related to legal certainty). As regards the internal relationship between the earlier definitions 
(certainly the n° 189/2002-definition) and the principle of legal certainty, much has been said (see references in n° 8, 
and especially W. VERRIJDT, l.c., 275 and K. MUYLLE and J. VAN NIEUWENHOVE, l.c., 327 en 329 ff.)).  
However, this is to some extent a deviation from my purpose, because of the following reason: one could argue that 
the first case in which it was implicitly accepted that regional interpretative decrees are possible, was n° 193/2004, 
adjudicated upon under the 189/2002-test. Accordingly, one could claim that the justification for this decision, 
should be a coherent set of principles as they could have existed in 2004 (which would, as we have seen and will see, 
strengthen the persuasive force of “legal certainty” as a coherent justification). However, given the large amounts of 
criticisms directed at the test itself on the one hand, and the fact that it would be hard to base a new judgment (n° 
180/2009) merely upon a dimension of fit, which exists in only two (actually one, as they had the same object) 
precedents, i.e. n° 193/2004 and 25/2005, without a concomitant dimension of justification (since the test has 
changed), I will not explore the case law of the Constitutional Court from the perspective of the 189/2002-test. 

http://www.cass.be/
http://www.cass.be/
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A law is an interpretative law when it accords a specific meaning to a provision 

of law, that the legislature since the adoption[265] has wanted to give it and that 

it reasonably could have received. Hence, it belongs to the essence[266] of such 

a law, that, under reservation of the principle of legality in criminal matters, it 

retroacts back[267] to the date of entry into force of the legal provisions that it 

interprets. 

The guarantee of non-retroactivity could, however, not be eluded by the mere 

fact that a retroactive law would be represented as an interpretative law. One 

thus needs to investigate whether the legislature has given a meaning to the 

law which it reasonably could have received since its adoption.268 

Verrijdt contends that within this definition, the two conditions of admissibility – in short: 

remedying an initial legal uncertainty – are implicit in the new definition of an interpretative law 

by the Constitutional Court. He argues that the Court’s definition “starts from an interpreted law 

                                                           
265 There is a problem of translation here. In the Dutch text, the word “bij” is used, with the meaning of “at [the 
adoption]”. In the French text, the word “dès” is used, which (primarily) means “since”. There is no way to know, in 
the current state of jurisprudence, which is the right translation indeed. The French use is reminiscent of the 
189/2002-test, in which in Dutch could be read “betekenis die zij, volgens de wetgever, reeds bij de aanneming ervan 
zou moeten hebben gekregen”, in which “reeds bij de” lies closer to the meaning of “since”. In fact, in other judgments, 
the Dutch word “vanaf” is used, which is the translation of “since” (e.g. Constitutional Court, n° 160/2003 of 10 
December 2003, B.8.7.2). It is remarkable that the same word “dès” is used in the French version of the 189/2002-
test. In the German version (which is not always authoritative, but in this case, since it is petition for annulment, it is – 
cf. article 65, third indented clause of the Special Law on the Constitutional Court), in 189/2002, the word “von” is 
used, and in the latest statement (in n° 192/2009), “bei”, which seems to correspond to the differentiation in Dutch. 
Accordingly, the French and the Dutch versions of the judgments of the Constitutional Court differ, and the difference 
it not necessarily trivial. For example, when a Law x is indeterminate by itself, but according to the travaux 
préparatoires must at least have meaning y (which is still by itself open to interpretation), and in later travaux 
préparatoires (for example for another, similar law or in other circumstances), the legislature further qualifies y as for 
example y|a, excluding meaning y|b, then according the French translation, an interpretative law (if the other 
conditions are fulfilled), cannot give meaning y/b to law x, whereas, according to the Dutch translation, this is 
perfectly possible (if the other conditions are fulfilled). For our purposes, we will start from the Dutch translation 
(since the German one seems to distinguish as well). Compare, C. BEHRENDT, o.c., 222-227.  
It is also not entirely clear which part of the sentence the “since/at the adoption” determines, i.e. whether it should be 
read together with “has wanted to give it” or “reasonably could have had”. In French, the sentence goes “le sens que, 
dès son adoption, le législateur a voulu lui donner et qu’elle pouvait raissonablement recevoir”, thus implying (by the 
double use of « que ») that it should be read with « has wanted to give it ». In Dutch, the relevant passages reads “ de 
betekenis geeft die de wetgever bij de aanneming ervan heeft willen geven en die zij redelijkerwijze kon krijgen”, thus 
implying the same. We shall further our examination with this presupposition in mind (compare infra, note 259). 
However, the third indented clause of B.7 (in n° 192/2009) mentions “sinds” in Dutch and “dès” in French (strangely, 
the German translation uses “bei”, but the German version is not authoritative here, as this case involved a 
preliminary reference), as determining “reasonably could have received”. However, the Constitutional Court is 
somewhat sloppy. In 180/2009 for example, the Court observes that an interpretative law “gives the interpreted text 
a meaning that it reasonably could have had at its adoption” (Constitutional Court n° 180/2009 of 12 November 
2009, B.5). Keeping the latter passage in mind (and the fact that it, in contradistinction to n° 192/2009, B.7, third 
indented clause) uses “bij” in Dutch, still “dès” in French, one cannot be certain anymore. The Court however, should 
be aware of the fact that there is a difference in meaning between “meaning it reasonably could have had at its 
adoption” or “meaning it reasonably could have received since its adoption”. The “reasonability” of a meaning can in 
fact depend on the time at which a meaning was accorded, and in that sense, a distinction should be made between 
“at” and “since”, even with regard to the qualification “reasonably could have received” or “had”. Spitting this out to 
the bone would lead us into tricky hermeneutical debates, but for the purposes of our text, I will adhere to the latest 
version (n° 192/2009), notwithstanding the fact that the decision about which the article purports to write is n° 
180/2009. If the unclarities would have any further bearing upon the expansion and clarification of the proposed 
“theories”, I will indicate this. It should however be noted that I will always start (and have started for purposes of the 
research connected to this article) with the Dutch version of the text of the judgments. 
266 The French version uses “c’est donc propre d’une telle loi”, and the German version uses the word “kenzeichend”, 
which are both best translated as “typical”, the meaning of which might be different from “belonging to the essence 
of” or “inherent”. 
267 The French version uses “sortir des effets”, which is “produces its consequences”. 
268 Constitutional Court n° 192/2009 of 26 November 2009, B.7. 
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which by its opacity is amenable to more than one interpretation, and at the same time it 

certifies that the principle of legal certainty is restored, since it requires that the given 

interpretation is one of those possible interpretations which can be read in the interpreted law, 

and which accordingly could have been found by the judge” 269 and concludes that the principle 

of legal certainty is the backdrop and benchmark against which the jurisprudence of the 

Constitutional Court is built. 

He recognizes himself, however, albeit implicitly, that the Court’s phrase “that the legislature at 

its adoption has wanted to give it” 270  might be problematic, because it confines the 

interpretation by the interpretative law to the legislature’s original intent, which does not 

necessarily advance “legal certainty”, by him so understood as legitimated expectations of 

citizens271. Moreover, the mere concept of legislative intent (or original intent) is highly 

problematic on several grounds, many of which Dworkin himself discussed at length272.   

Leaving legislative intent aside, the “reasonably could have received”-prong, taken by itself, 

does not necessarily have any direct relationship with the principle of legal certainty. The fact 

that the Court, two indented clauses down, employs a different characterization of this 

requirement (“needs to investigate whether the legislature has given a meaning to the law 

which it reasonably could have received since its adoption”) does not really help to clarify 

things either. Read by itself, this prong just poses more questions: received in what sense? In the 

sense that a judge before has interpreted a law accordingly, or that there has been societal 

debate on the matter, or in the most likely sense that the definition talks about the instillation of 

meaning at the adoption of the interpreted law? The latter seems to be the most probable, but 

then again, a further passage notes that it needs to be examined whether “the legislature has 

given a meaning to the law which it reasonably could have received since its adoption”. Using 

“since” here, seems to indicate the importance of the timespan between the adoption of the 

interpreted law and the adoption of the interpretative law, and might thus point out that an 

interpretative law should adopt a meaning that has been accorded to the law since its adoption, 

for instance by jurisprudence. However, this seems to be in tension with the legislative intent 

requirement set out above. Accordingly, it is not certain what kind of “reception” we are talking 

about here. 

More open-ended even, seems to be the “reasonableness”: does this mean that if a judge, for 

example the Court of Cassation, has interpreted a particular law in a sense that occurs to be 

unreasonable for the legislature, it can adopt an interpretative law? This seems quite unlikely, 

but it is an interpretation of the prong which, standing on itself, is not wholly unearthly, or how 

else should we interpret Roubier’s contention that “what a judge can do as interpretation, so can 

                                                           
269 W. VERRIJDT, l.c., 275 (my translation). 
270 The French translation (employing “since”) could be less problematic. Read broadly, it could even imply that the 
intentions of the legislature within the timespan starting from the adoption of the interpreted law up till the moment 
that the interpretative law is adopted are of importance, and that the Court should find some “coherence” within 
these intentions (also see supra, note 254). It could hardly be argued that this phrase would relate to the legislature’s 
intent at the time (in the sense of since its adoption) of the adoption of the interpretative law. Even if one can read this 
within the phrase, the phrase would have no legal value whatsoever (but compare supra, note 254 (on the second 
at/since its adoption)). See, for an application of this requirement, Constitutional Court n° 128/2008 of 1 September 
2008, B.8.3 (where the Court seems to subscribe to the “at”-translation, by employing “when” (wanneer / lorsque)).  
Also see, the restriction laid out above as regards “coherence”. 
271 W. VERRIJDT, l.c.,  277. 
272 See R. DWORKIN, “The Forum of Principle” in R. DWORKIN, A Matter of Principle (o.c.), 33-71. Dworkin’s 
discussion (see esp. 38-57), is directed primarily against the American constitutional Framers’ intent: although not all 
attacks can be analogized with legislative intent, a lot of objections can, such as for instance the lack of answer to the 
question: how can we determine the dominant intention? Also see the essay “originalism and fidelity” in JIR, 117 ff. 
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too the legislature”273?. Or must the reasonableness pertain to the situation as a whole: is this 

still a legal standard indeed? Should “reasonableness” be read as “legal certainty” instead?  

What should be done with the fact that it lies within the “essence” of an interpretative law to 

generate legal effects from the date on which the interpreted law entered into force?  Is this a 

consequence of its nature274, as Verrijdt seems to propose, or is the retroactive force justified by 

the interpretative character of a law275? Is there even a difference, and how should 

conceptualize it? In interpreting whether a law is interpretative or not, the Court indeed has 

objected against laws which stipulate their date of entry into force not at the same time as the 

date of entry of the interpreted law276, since they “naturally have, without a need to express this, 

retroactive force”277. 

A whole lot of questions, but very little guidance in the interpretation of the test by itself. Even if 

most scholars interpret this prong as the requirement of the restoration of legal certainty, this 

does not seem to spring from the text itself. However, it is not an impossible interpretation of 

the test either, so we must have a further look at the jurisprudence of the Court itself278. I focus 

on the five cases regarding interpretative laws that the Court has adjudicated upon since n° 

102/2006 (which will also be analyzed for these purposes).  

In n° 102/2006, a question was raised about the meaning of residence.279 The Court observed 

that the law in question was adopted because “in part of the case law, an interpretation was 

given [to the interpreted law] that did not correspond with the meaning that the legislature had 

wanted to give it at its creation”280. It further observed that the travaux préparatoires all pointed 

in one direction281. Then, it just stated that it follows from the travaux préparatoires that the 

questioned law is an interpretative law, adding: “by the way, citizens could not hope to keep 

counting on a jurisprudence, advantageous to them, that contravened legislative intentions”. 

That the latter insertion should be relativized, we already noted above282. Although in fact the 

Court remedied a legal uncertainty in this case, it does not follow necessarily from this case law 

                                                           
273 P. ROUBIER, o.c., 260 (my translation). ROUBIER does qualify this contention further on, but does not clearly 
indicate how to differentiate between “legislative interpretation” or “praetorian interpretation”. 
For more penetrating and philosophically developed criticisms, see e.g. H.-G. GADAMER, Truth and Method, London / 
New York, Continuum, 2004, 296 (“Not just occasionally but always, the meaning of a text goes beyond its author. 
That is why understanding is not merely a reproductive but always a productive activity as well”) or P. RICOEUR, 
Hermeneutics and the Human Sciences, Cambridge, Cambridge University Press, 1981, 139 (the distinciation between 
text and author is “constitutive of the phenomenon of the text as writing”) and 172 (“the text is an autonomous space 
of meaning which is no longer animated by the intention of its author”). For a good introduction (with a particular 
interest in constitutional law), see F.J. MOOTZ III, l.c., 523-617. 
274 W. VERRIJDT, l.c. 272.  
275 As the Court once mentioned: Constitutional Court, n° 180/2009 of 12 November 2009, B.9.  
276 E.g. Constitutional Court n° 128/2008 of 1 September 2008, B.8.4 and B.8.5.2. See however considerations B.8.5.1 
ff. from which one could infer that this “coincidence” of dates of entry into force is not a necessity sensu stricto.  
It should be noted how close the Court comes to its 189/2002-test in B.8.5.2., where it states that the interpretative 
law “gives a meaning to the interpreted text that it should have had been given at its adoption”. However, this, I think, 
must be sloppiness (since it was clear that the definition indeed changed in n° 102/2006)… but not sloppiness 
without consequences, since it is not sure that the provision in question could not reasonably be an interpretative law 
if the Court had adopted its true 102/2006-test. Compare: Constitutional Court n° 36/2000 of 29 March 2000, B.4 (a 
true interpretative law should not determine that it retroacts); Constitutional Court n° 28/2001 of 1 March 2001, B.3 
(a true interpretative law does not have to determine that it retroacts). 
277 E.g. Constitutional Court n° 128/2008 of 1 September 2008, B.8.4. 
278 I focus on the five cases regarding interpretative laws that the Court has adjudicated upon since n° 102/2006 
(which will also be analyzed for these purposes). 
279 Constitutional Court n° 102/2006 of 21 June 2006. Also see supra, n° 12. 
280 Ibidem, B.5.1. 
281 Ibidem, B.3 and B.4. 
282 Supra n° 9. 
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that remedying such a legal uncertainty is a necessary condition for the existence of an 

interpretative law. Admittedly, this interpretation is nonetheless possible and reasonable.  

In a companion case of the aforementioned one, however, the Court’s reasoning can be 

interpreted differently: here it became clear that some legal uncertainty might ensue from the 

use of an interpretative law (as regards other provisions in the interpreted law employing the 

same interpreted concept of residence, but which the interpretative law did not interpret). This 

legal uncertainty is quite unproblematic for the Court, so it seems, as it answered the 

preliminary reference in fact by one short paragraph: 

The legislature is free to decide whether it wants to give the other provisions 

the meaning which he has accorded to the provision in question283.  

In the subsequent case, n° 120/2008, the Court mentioned, merely arguendo that the 

questioned provision was an interpretative provision, that the provision aimed at “redefining” a 

certain exclusion (from retributions paid by pharmaceutical companies), because of problems of 

interpretation284. As such, one could infer again that the legislature is remedying a legal 

uncertainty, but no “hard evidence” for this inference can be found in the case itself. 

The best evidence for the internal relationship between legal certainty and the definition of an 

interpretative law, might be the Court’s contention that an interpretative law accords a 

provision a meaning “that it has always been deemed to have had and from which 

administrative practice or, possibly, case law have deviated”285. In this excerpt, the remedying of 

legal uncertainty does shine through, but even here, is not necessarily implied: here, one could 

read that when a court indeed has adapted a certain approach in its case law, it is still possible 

to completely disregard legal certainty understood in the concrete sense of satisfying citizen’s 

legitimated expectations.286 If, conceptually, there are, on the basis of text x, three solutions, i.e. 

a, b and c, and there is within administrative practice a controversy about whether to employ b 

or c, this excerpt could justify an adoption of meaning a in the interpretative law, insofar as it is 

the meaning that a law has always been deemed to have had. The question then arises: 

“deemed” by whom (or what)? What are the concrete implications of “deeming” something to be 

true? These questions the Court again leaves unanswered. 

The subsequent case is the one on the Walloon Electricity Decree we discussed earlier287. The 

Court deployed its systematic-teleological rationale, and decided on the interpretative nature, in 

the sense that according to the Court, the questioned provision gave the interpreted provision a 

meaning that “it reasonably could have had at its adoption”288. Especially given the problems in 

                                                           
283 Constitutional Court n° 19/2007 of 25 January 2007, B.7. The Court refers to articles 382 to 384 of the Law of 27 
December 2006 inserting diverse provisions (I), Belgian State Gazette, 28 December 2006 (third edition): article 
12bis, but also two other articles of the Code on Belgian Nationality are adapted there (also in terms of the problem of 
residence). 
284 Constitutional Court n° 120/2008 of 1 September 2008, B.6.3.2. 
285 Constitutional Court n° 128/2008 of 1 September 2008, B.8.3. Also see Constitutional Court n° 192/2009 of 26 
November 2009, B.9. 
286 Compare to the case on the interpretation of the Belgian Code of Nationality (n° 102/2006), in which the Court of 
Cassation had settled the question (see Court of Cassation 16 January 2004, www.cass.be; Court of Cassation, 20 June 
2005, www.cass.be). Apparently, only the Liège Court of Appeals refused to follow the Court of Cassation (See Court 
of Appeals Liège, 27 April 2004, cited by W. VERRIJDT (l.c.), 276 n. 175). Cf. P. POPELIER, “Het Arbitragehof over 
interpretatieve wetten en het Wetboek van de Belgische Nationaliteit: een aangepaste definitie, een ongepast 
resultaat”, case note accompanying Constitutional Court n° 102/2006 of 21 June 2006, R.W. 2006-07, 648. Also see P. 
ROUBIER, o.c., 255 ff. (with references and other examples). 
287 Supra, n°s 10 and 18.  
288 Constitutional Court n° 180/2009, of 12 November 2009, B.5. 

http://www.cass.be/
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translation289, this excerpt is not extremely enlightening regarding our issue of legal certainty, 

nor is the rest of the judgment290.  

In the final case, the Court reiterates that when the temporal sphere of application of the alleged 

interpretative law is not the same as the temporal sphere of application of the interpreted law, a 

problem arises. Indeed, an interpretative law, as Van Nieuwenhove put it, must be 

“incorporated”291 within the old law. One might argue that this requirement is indeed a 

reflection of the second requirement mentioned above (remedying): if an interpretative law 

must adopt one solution the judge could have adopted (by means of interpretation), then 

“redefining” the temporal sphere of application of a law is certainly not within the broad powers 

of a judge292. In the same vein, it should be added that explicitly conferring retroactive effect 

upon a law, may disadvantage its chances to be interpreted as an interpretative law293. 

To some extent, the Court’s jurisprudence reflects the disagreements within the field on the true 

nature of an interpretative law. Verrijdt’s theory, which he seems to borrow from Roubier’s 

analysis, is quite coherent by itself, and could be seen as a possible and even plausible 

explanation of what the Court in fact is doing. Indeed, one could argue that the Court only 

reviews laws on account of their interference with legal certainty, just because the fact that the 

law intervenes as regards a point of legal uncertainty “suppresses the harmful character of 

retroactive force”294. However, one cannot go so far as to contend that “this definition certainly 

is effective to disapprove of interpretative laws that are not aligned with both essential 

characteristics”295, if only for the reason that the Court’s jurisprudence is to some extent sloppy, 

and somewhat incoherent by itself. Accordingly, having a regard to the dimension of fit, it can 

with some effort be defended that the Constitutional Court’s jurisprudence employs a theory of 

legal certainty, but good arguments against this contention can also be provided.  

A problem for the value of legal certainty lies, of course, within the necessarily relative nature of 

legal certainty (which we will further touch upon under the heading of justification of legal 

certainty). As Verrijdt himself also realizes, the concept of legal certainty does not imply legal 

certainty by itself296. Dworkin, in the same vein, contends that there is theoretical disagreement 

about the requirements of the value of legality (the rule of law as interpretive ideal), which lies 

                                                           
289 One should note “dès” in the French version, “bei” in the German one; cf. supra, notes 254 and 259. 
290 Similarly to n° 102/2006, the Court in B.9 again states “the previously implies”. We stated above (supra, n° 10) 
that the Court employs “teleological” and “systematic” interpretation to establish the will of the legislature. 
Nevertheless, we mentioned above that we are looking at the problem of legal certainty, leaving legislative intent 
aside (as it does not fit the theory proposed by for example VERRIJDT and ROUBIER).  
291 J. VAN NIEUWENHOVE, l.c., 130 n24: “an interpretative provision of law is an autonomous provision: it does not 
formally change the provision to be interpreted, but it does change its scope. In other words, there is no formal, physical 
incorporation, but rather an abstract, substantive incorporation”.  
292 Cf. ROUBIER, o.c., 261. 
293 Constitutional Court n° 36/2000 of 29 March 2000 (with a case-note by R. VERSTEGEN, “Die goede oude scheiding 
der machten. Over terugvorderingen en verjaring, retroactiviteit en rechtszekerheid, scheiding der machten, 
impliciete bevoegdheden, interpretatieve wetten en goede legistiek”, T.O.R. 2002-03, (482) 483). Also see 
Explanatory Memorandum, Parliamentary Documents, Flemish Parliament, Session 2000-01, n° 729/1, 42 (a new 
attempt by the Flemish legislature to issue an interpretative decree, without explicitly mentioning the retroactive 
force, which was also struck down by the Constitutional Court). 
294 P. ROUBIER, o.c., 254. Roubier in turn borrows this reasoning from other (mostly French) scholarship, but relates 
the idea as well to the adage of interpretatio cessat in claris (implicitly in ibidem, 255), adapted in the sense that 
formal laws are no longer the only source of law in the 20th century. Also see ibidem, 259-260 (noting that new 
methods of interpretation are on the rise). 
295 W. VERRIJDT, l.c., 275. 
296 W. VERRIJDT, l.c. , 279. He does base this contention on the “open texture” of norms, whereas here, following 
Dworkin (cf. JIR 168 ff.), we will conceive of “legal certainty” as an interpretive concept. Van den Bergh even calls it a 
“phantom concept” (B. VAN DEN BERGH, l.c., 365). Cf. supra, note 75. 
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at the very basis of the legal system and of legal theory as a whole297. However, he does not 

enter the question how much “fit” is required by the value of legality as such. This question must 

be answered, according to Dworkin, starting from a Platonian ideal of unity of value, and 

accordingly a coherent theory should be set up on the basis of which the validity of legal claims 

can be assessed. “Legality” as such (of which the principle of legal certainty seems to be an – 

often positivistically interpreted – corollary), however, does not offer any direction, as it is 

“almost entirely uninformative”298. In that sense, the “theory of legal certainty” we are assessing 

here, must necessarily refer to other theories, which fittingly form one whole. Otherwise the 

theory would be self-referential, and not guiding to the extent that it is not specified. It is exactly 

that specification which is an “exercise in substantive political morality”299, and given that 

Dworkin’s representation of morality is inundated with the idea of unity of values300, another 

coherent theory must perform the required specification301. 

A more critical problem for the “justificatory force” of the theory of legal certainty, is that it 

quite frankly is hard to see it directly relate to the question of whether a Region can adopt an 

interpretative decree302. However, this contention depends on a uniform definition of what an 

interpretative law is (for only then would the question whether an interpretative law infringes 

upon legal certainty come after the question who is competent to issue such laws). Accordingly, 

there can only be an indirect relationship to the extent that one would accept that interpretative 

laws are interpretive concepts, in the sense that there is theoretical disagreement about their 

scope and field of application. What their “point” is (in relationship to legal certainty), only 

                                                           
297 JIR 169. Also see, e.g. B. VAN DEN BERGH, l.c., 348. 
298 JIR 169. 
299 JIR 178. 
300 See, in particular, R. DWORKIN, “Objectivity and Truth: You’d better believe it”, Phil. & Publ. Aff. 1996, vol. 25, 87 ff. 
This is also the central theme of Dworkin’s forthcoming book (Justice for Hedgehogs), or as he said in a conference on 
that book, that his book is a continuation of his “ever-broadening attempt to integrate our distinct moral and political 
values with one another” (R. DWORKIN, “Keynote Address. Justice for Hedgehogs”, B.U. L. Rev. 2010, vol. 90, (469) 
475 (which is a redaction of Dworkin’s address at a conference at Boston University, held on 25-26 September 
2009)). Also see the comments and criticisms on this, specifically relating to the vision of unity of value, M. MINOW 
and J. W. SINGER, “In favor of foxes: pluralism as fact and aid to the pursuit of justice”, B.U. L. Rev. 2010, vol. 90, 903 ff. 
I must also mention the classical quote of Isaiah Berlin (on the basis of which Dworkin chose his new book’s title): 
 

The simple point which I am concerned to make is that where ultimate values are irreconcilable, 
clear-cut solutions cannot, in principle, be found […] The need to choose, to sacrifice some 
ultimate values to others, turns out to be a permanent characteristic of the human predicament. 
 

I. BERLIN, Four Essays on Liberty, Oxford, Oxford university press, 1989, at l-li 
(the essay which further explores this thought, is called “The Hedgehog and the Fox”, inspired by 

“The fox knows many things; the hedgehog one great thing” (Archilochus)) 
 

301 Compare supra note 75 with W. VERRIJDT, l.c., 279-280. Here, there is an important difference with Hartian 
conceptualizations of legal certainty. This notwithstanding Constitutional Court’s emphasis on the internal coherence 
when reviewing retroactive laws (cf. supra). 
302 I presume that a “legal mind” in Belgium would first remark something along the following lines: is there no 
distinction to be made between the question regarding constitutional competence and the question regarding legal 
certainty (and the principled prohibition on retroactivity) (see e.g., recently, F. JUDO, “Staat autonomie gelijk met 
onvergelijkbaarheid”, case-note accompanying Constitutional Court n° 63/2010 of 27 May 2010, RABG 2010, (1113) 
1113-1114). Some would argue that whereas the question regarding competences is a coincidental one (e.g., the 
constituant assembly could have inscribed a right to authoritatively interpret for Regional Decrees without a 
problem), the question regarding legal certainty seems to be a more fundamental one (in the sense that legal 
certainty as a theory undergirds the legal order as a whole, and is associated with the universal ( coincidental) 
human rights tradition). Even if one accepts the universality of human rights, Dworkin would still not accept a strict 
distinction (at least insofar as his theory is rendered applicable to “procedural” issues, such as competence issues): 
although he would subscribe to the (legal) possibility of distinguishing the two issues, an overarching theory should 
be able to comprise them both. It is this theory we are looking for in this paragraph (but cannot find). 
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indirectly seems to affect the question of who is competent to adopt them. A theory of legal 

certainty, whatever its point by itself is, hence can never fully and autonomously support “the 

law as it is”, i.e. the fact that the Constitutional Court, without prejudice to my reservations on ex 

officio application of argument, has accepted the fact that these pieces of legislation have a 

constitutional justification (this is at least one of the postulates of the rule of law I am 

presupposing here).  

Accordingly, we come back to where we ended up twice before: it will be required to have a look 

at the “point” of an interpretative law, not in relationship to legal certainty as such (although 

these considerations certainly will come in play), but rather the broader political system in 

which interpretative laws thrive.  We already mentioned that a theorization of this magnitude 

lies beyond the scope of this article. 

 

d) Theory of federalism 

35.  A final theory to have a short look at, is that of federalism. The reason for expounding a 

theory of federalism primarily lies in the Council of State Advice which proffered that 

authoritative interpretation is in need of a constitutional basis. The theory accordingly is similar 

to the one offered above, but still different to the extent that the abovementioned theory starts 

from the premise of legality, while this one starts from the premise of asymmetrical federalism. 

It is not so much the question whether an important competence as such should find a 

justification within the formal document of the Constitution, but rather whether the distinction 

between Communities and Regions within Belgian federalism can justify not according the right 

to authoritatively interpret to the Regions.  

In that sense, the Council of State (legislative division) contended that the power to 

authoritatively interpret is of such an exceptional nature, that a constitutional foundation must 

be provided for it.303 It is pursuant to this advice304, that a Constitutional Amendment was 

adopted so as to insert what is now article 133 of the Constitution305. The Council of State, 

throughout its advice, seemed to emphasize the asymmetric nature of Belgian federalism (at that 

                                                           
303 Advice Council of State, Parliamentary Documents Senate, Special Session 1979, n° 261/1, Appendix I, 17-18 and 
38-39. 
304 After having refuted it on the basis of the adage theory (cf. supra – see Explanatory Memomarndum, Parliamentary 
Documents Senate, Special Session 1979, n° 261/1, 11 and 76-77). 
305 Some authors have pointed out that article 133 is found under the subsection “Community competences” (see e.g. 
J. VANDE LANOTTE and G. GOEDERTIER, Handboek Belgisch publiekrecht (o.c.), 169 n. 320). One should nuance this 
argument to this extent: article 198 (old article 132) allows for a renumbering of articles or reframing of sections of 
the Constitution. The original insertion of the authoritative right to interpret for decrees occurred in 1980 (Belgian 
State Gazette, 18 July 1980), and added a second indented clause to article 28 (old), which, at that time, resorted 
under Title III (The Powers). It was only in 1994, with the coordination of the Constitution, that article 28 was split 
up: article 84 (new) came under the Chapter “The Federal Legislative Power”, and article 133 under the subsection 
“Community Competences”, to be distinguished from the next subsection “Regional competences”. Accordingly, if the 
structure has any weight as an argument, it must derive its weight from the 1994 Coordination of the Constitution 
(Belgian State Gazette, 17 February 1994, 2nd edition). However, in the travaux préparatoires of the coordination, no 
submissions regarding either article 84 or article 133 can be found (see esp. Parliamentary Documents Senate, 
Session 1991-92, n° 100-46/8, 8; Parliamentary Documents Chamber of Representatives, Session 1992-93, n° 1092/9, 
22 and 29; the report of the joint commission on Constitutional Revision (Parliamentary Documents Senate, Session 
1991-92, n° 100-46/6) seems to have been lost). Accordingly, it is unsure whether the coordinators of the new 
Constitution in 1993 wanted to change the scope of the provision by inserting it in a different subsection. Reasonably 
read, on the other hand, one could indeed infer this from its new position. 
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time306). To give but two examples, right in the beginning of its advice: “[i]f the Walloon and 

Brussels Region each have a Regional Council, than the Flemish region is different: here, not a 

Regional Council, but a Community Council, is installed, that according to specifiable rules will 

have to exercise the Regional competences”307 or “the summarily sketched regional system in 

article 107quater [now articles 3, 39 and 116, §1] of the Constitution looks very different from 

the one enshrined in articles 3ter and 59bis [now spread across articles 2, 38, 115, 116, 121, 

127, 128, 129, 131, 132, 135, 137, 141 and 175] of the Constitution for the Dutch and French 

Cultural Communities, which are much more detailed […]. Cultural councils were […] expressly 

accorded the competence to issue “decrees” with “force of law” [whereas], regarding the 

regions, [the Constitution], in wording similar to that [wording which] pertains to provinces, 

communities, conurbations or federations of municipalities, it was merely determined that they 

would “regulate” the matters which a Special law would indicate”308. Accordingly, it is clear that 

the Council of State has a very restricted view – not uncommon at that time309 – of what the 

competences of the Regions were. It is a platitude to say the Belgian state structure, has since 

1979 changed drastically310, and the Regions (as well as the Communities311) have been 

                                                           
306 Compare W. PAS, “The equality of the Subjects of a Federation: A Necessary Precondition for Good Working 
Federalism? The Belgian Example” in K. MALFLIET and L. NASYROVA (eds.), Federalism: Choices in Law, Institution 
and Policy. A Comparative Approach with Focus on the Russian Federation, Leuven, Garant Publishers, 1998, 121-134. 
307 Advice Council of State, Parliamentary Documents Senate, Special Session 1979, n° 261/1, Appendix I, 1. 
308 Advice Council of State, Parliamentary Documents Senate, Special Session 1979, n° 261/1, Appendix I, 4-5. It 
should be noted, in fairness, that regarding constitutional foundations in terms of federalism, the Council of State has 
been extremely strict (in the sense that it has not always been followed); see e.g. Advice Council of State, 
Parliamentary Documents Senate, Special Session 1979, n° 260/1 (requiring a constitutional amendment before 
reserved competences could be transferred; contra Constitutional Court n° 44/87 of 23 December 1987, B.4); Advice 
Council of State, Parliamentary Documents Senate, Session 2000-01, n° 709/1, 48 ff. (offering again a restrictive 
interpretation of the word “law”) . Compare Advice Council of State, Parliamentary Documents Dutch Cultural Council, 
Session 1973-74, n° 119/1, 52; Advice Council of State, Parliamentary Documents Flemish Parliament, Session 1996-
97, n° 720/2, 21-22 (allowing for a conferral of reserved competences). 
309 Cf. A. ALEN and K. MUYLLE, Compendium (1B) (o.c.), 240; see J.L. DEHAENE, “Slottoespraak” in A. ALEN and L.-P. 
SUETENS (eds.), o.c., 267 (“That Belgium would grow to become a federal State was not evident at the start of the 
institutional process of reform” – my translation). 
310 For an overview, see: E. CEREXHE (ed.), Les competences regionals et communautaires, Louvain-la-Nueve, Faculté 
de Droit de Namur,1983 ; R. SENELLE, De Staatshervorming in België – Deel III, Teksten en Document, n° 326, 
Brussels, Ministry of Foreign Affairs, 1980; A. ALEN, De derde Staatshervorming (1988-1989) in drie fasen, T.B.P. 1989 
(special edition); R. BLANPLAIN, Bevoegdheden van gemeenschappen en gewesten, Bruges, Die Keure, 1988; M. 
UYTTENDAELE, Le federalism inachevé, Brussels, Bruylant, 1991; A. ALEN and P. SUETENS (eds.), Het Federal België 
na de vierde Staatshervorming, Bruges, Die Keure, 1993; A. ALEN (ed.), De vijfde Staatshervorming van 2001, Bruges, 
Die Keure, 2002. These are seminal works in discussion of the law; of course there are other great works discussing 
the reforms from a political perspective (e.g. J. BOUVEROUX and L. HUYSE, Het Onvoltooide Land, Leuven, Van 
Halewyck, 2009), or other works focusing on some aspect of Belgian federalism (e.g. finances, e.g. Ph. CATTOIR, Ph. 
DE BRUYCKER, H. DUMONT, H. TULKENS, E. WITTE (eds.), Autonomie, solidarité, et cooperation – Autonomie, 
solidariteit en samenwerking, Brussels, Larcier, 2002). 
311 Also depending from which stance this reinforcement is looked upon. For example, in the nineties, after the fourth 
state reform, some authors spoke of the “dismantlement of the French Community” (e.g. K. RIMANQUE, “De 
instellingen van Vlaanderen, de Franse Gemeenschap en het Waalse Gewest”, in A. ALEN en L.P. SUETENS (eds.), o.c., 
(165) 189-194; W. PAS, “The Eqality of the Sbujects of a Federation: A Necessary Precondition for Good Working 
Federalism? The Belgian Example”, in K. MALFLIET and L. NASYROVA (eds.), Federalism: Choices in law, Institutions 
and Policy. A Comparative Approach with a Focus on the Russian Federation, Leuven, Garant publishers, 1998, (121) 
127). 
Moreover, the “asymmetries” of article 137-140 of the Constitution should be kept in mind (in this regard, also see (in 
re article 137 of the Constitution) articles 1, 1°, second indented clause of the Special Institutional Reform act (also 
see articles 19, §1, 2nd indented clause and 50, 1st indented clause of the same Act); also see (in re article 138 of the 
Constitution) article 50, 2nd indented clause of the Special Institutional Reform Act and Constitutional Court n° 31/95 
of 4 april 1995). We will, however, not further explore these. For a good introduction, see A. ALEN and K. MUYLLE, 
Compendium van het Belgisch Staatsrecht. Syllabusuitgave, I., Mechelen, Kluwer, 2008, 154-157 and 182 ff. or J. 
VELAERS, De Grondwet end e Raad van State (o.c.), 446-456 Also see (pertaining to article 138 of the Constitution) R. 
WITMEUR, La Commission communautaire française: une copie à revoir pour un Etat federal achevé?, Brussels, 
Bruylant, 1995 and V. BARTHOLOMÉE, « L’asymétrie » in F. DELPÉRÉE (ed.), La Belgique Fédérale,  Brussels, 
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reinforced in their respective competences. However, it lies under much discussion just to 

which extent the Belgian institutional system forms a coherent or an incoherent whole, under 

the aegis of the – by itself contested312 – concept of federalism313. I cannot approach the problem 

from the very broad angle of federated entity autonomy, however, for several reasons. The 

reforms of state in Belgium are extremely complex, first. Moreover, the tendencies which 

underlay and steered the different reforms of state, are arguably partly still present314, but 

arguably also redefining their focus315. Since 2007, finally, it should be clear that there is no such 

thing, pertaining to the principles of Belgian federalism, as a community of principle: “people 

are members of a genuine political community only when they accept that their fates are linked 

in the following strong way: they accept that they are governed by common principles, not just 

by rules hammered out in political compromise” 316. No single credible person would ever assert 

that par excellence the rules governing Belgian federalism, are not political compromises.  

Therefore, we should redefine the scope of our theory, and focus (locally prioritizing somewhat, 

as, pace Dworkin, a more general, coherent theory of federalism seems impossible for lack of 

coherence in this regard) on a more specific elaboration of our argument in terms of what in 

Belgian jargon is called “(constitutionally) reserved competences” (“(grondwettelijk) 

voorbehouden bevoegdheden” / “competence reserve à la loi (par la Constitution)” or “matières 

réservées”), to be distinguished from reserved powers in the sense of the Tenth Amendment to 

the U.S. Constitution (which in a Belgian context would be called “residual” or “residuary” 

powers, and which belong to the Federal Government as long as article 35 of the Constitution 

has not been implemented). Constitutionally reserved competences are described as those 

fields of competence, for which the Constitution stipulates that only the federal branch of 

government is competent. This is a deeply disputed area within law (as well)317, but will 

nonetheless allow us to approach the problem we are facing from a more “local” perspective.  

                                                                                                                                                                                     
Bruylant, 1994, 72-84 and (pertaining to article 139 of the Constitution) K.H. LAMBERTZ, “Les autorités 
germanophones” in F. DELPÉRÉE (ed.), o.c., 161-169.  Compare, moreover, with article 135 of the Constitution iuncto 
article 68 and 69, second indented clause of the Special Brussels Act (regarding the “legislative” powers of the Joint 
Community Commission in Brussels). 
312 Wouter Pas notes: “The notion of “good working federalism” is quite problematic because there is no general 
answer to the question of what must be considered good working federalism.” (W. PAS, l.c., 121). 
313 An attempt to pursue this line of inquiry, albeit an outdated one at this time, is M. UYTTENDAELE, Le Fédéralisme 
inachevé (o.c.), see esp. 112-149 (comparing several federal states on account of the autonomy and equality of 
federated entities) and 345-368 (doing the same for Belgium). In the construction of such a broad, coherent theory, 
one would have to take the particulars of the Belgian construction into account, which will not always be easy (see 
e.g. ibidem, 346: “Belgium is the only state in which the federated entities do not even formally, leaving aside some 
exceptions of minor importance, the right to establish the rules of internal organization” – my translation; which was 
however written before a “limited constitutive autonomy” was accorded to some Regions and Communities during 
the Fourth State Reformation in 1993-94). 
314 See e.g. G. VAN DER STICHELE, “Verslag van de Politieke Ronde Tafel”, in Ph. CATTOIR et al., o.c., 565-578 
(available in French on pages 551-564). 
315 Compare the Francophone plea in the for Regionalization in the early 1960s (see e.g. A. ALEN and K. MUYLLE, 
Compendium (1b) (o.c.), 240) to the reliance of the French on the principle of personality (as opposed to the principle 
of territoriality) in the conceptualization of federalism, with wide reaching repercussions (a recent example of which 
was the controversy about the Flemish care insurance). 
316 LE 211.  
317 See e.g. W. PAS, “De door de Grondwet aan de “wet” voorbehouden aangelegenheden. Vroeger en nu”, in A. ALEN 
(ed.), De Vijfde Staatshervorming (o.c.), 27-63; J. VANDE LANOTTE, “Slottoespraak van de vice-eerste minister, 
minister van begroting, sociale economie en maatschappelijke integratie op het colloquium “de vijfde 
staatshervorming van 2001” – 16 november 2001 – College de Valk Leuven” in id., (309) 309-315 (with references in 
both places); also see X. DELGRANGE, “Les matières réservées. Faut-il choisir entre rationalité et constitutionnalité” 
in F. DELPÉRÉE (ed.), Les lois spéciales et ordinarie du 13 juillet 2001, Brussels, Bruylant, 2002, 45-66 ; J. VELAERS, 
Grondwet en de Raad van State (o.c.), 845-848 (pertaining to the period before the Fifth Reform of State) ; M. 
UYTTENDAELE, « Les matières réservées ou l’agonie bienvenue d’une fiction », A.P.T. 2002, 153-160. Compare 
Constitutional Court n° 35/2003 of 25 March 2003. 
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The background of that perspective consists of different elements, important ones of which are: 

the distinction between laws, decrees and rules such as mentioned in article 134 in the 

constitutional sense318, the disputed distinction in legal force between a regional ordinance and 

the regional decrees319, the broad federalization process that started in Belgium in the 1970s 

and the division of competences in Belgium, which is based on the principle of territoriality and 

exclusivity (in principle, only one government can be competent for a matter, both ratione 

materiae and ratio loci)320.  

Wouter PAS, who analyzed the reach of “equality” of the different federated entities within 

federal Belgium (after the fourth state reform), mentions very little as regards the 

Constitutional difference between Community decrees and Regional decrees casu quo 

ordinances321. It is often, from the perspective of federal theory, presumed that a Community 

decree is of the same nature as a Regional decree, notwithstanding the obvious differentiation of 

these terms in the Constitution. From a theory of (possibly asymmetric) federalism, the best 

                                                           
318 Cf. supra, n°s 2-6. 
319 Cf. supra n°s 4-6, 19-21 and 33. See P. LEWALLE, Contentieux Administratif, Brussels, Larcier, 2002, 816; C. 
BEHRENDT, o.c., 32 ff. (with references). Generally, see M. UYTTENDAELE, Le Fédéralisme inachevé (o.c.), 390-393 
and J. VANDE LANOTTE, Handboek Belgisch Publiekrecht (o.c.), 1137-1140 (both stating, on the one hand, that the 
Brussels Region has the same competences as the Flemish and Walloon Region, save constitutive autonomy; but, on 
the other hand, even if in principle, ordinances and decrees have a similar position in the hierarchy of norms, there is 
a slight distinction in legal force between ordinances and decrees). However, the ambiguity of the term “ordinance” 
does leave room for a differentiated interpretation. Uyttendaele accordingly remarks that, whereas in the French 
travaux préparatoires, one often finds terms from which can be deduced that ordinances are legislative norms, some 
Flemish authors refuse to accept that. Telling is the Karel Rimanque quote: “ordinances are ordinances” (cited in  M. 
UYTTENDAELE, o.c., 392 n259). Also see W. PAS, l.c., 129: “This “weaker” position of the ordinance, compared to the 
decrees of the two other regions, is the result of a political compromise. On the Flemish side, there was strong 
opposition to Brussels-Captial as a third region ranking as equal to the two others. Brussels, once it was taken over 
and controlled by the French-speaking population, would, together with the Walloon region, outnumber the Flemish 
region and the Flemish majority”. Compare, e.g. Report on behalf of the Commission on the Revision of the 
Constitution and on Institutional Reform, brought by Messrs. SUYKERBUYCK and VAN CAUWENBERGHE, 
Parliamentary Documents Chamber of Representatives, Special Session 1979, n° 10-9/4°, 7 (speaking of “principled 
equality”) and 10 (where a MP regrets that Regional norms are repeated as “rules such as mentioned in [then] article 
26bis [now 134]”, because this would emphasize the inferior status of Regions); Explanatory memorandum 
accompanying the bill regarding the institution, the competence and the functions of the Court of Arbitration, 
Parliamentary Documents, Senate, Session 1981-82, n° 246/1, 2-3 (emphasizing three different norms within 
constitutional law) and compare article 1 of the previous law on the Court of Arbitration of 28 June 1983, Belgian 
State Gazette 8 July 1983, p. 8911 (mentioning decrees and laws) to article 1 of the current Special Law on the 
Constitutional Court (mentioning law, decrees and rules such as mentioned in article 134 of the Constitution). 
Confusingly, VELU has asserted that “[i]n States in which [qualitatively] legislative competences are divided amongst 
the federal State and more or less autonomous communities, this division does not exclude that between different 
legislative norms, on the one hand emerging from the federal State and on the other from the autonomous 
communities, there may be a difference in terms of [hierarchical] force of law. […] Also in the Belgian constitutional 
order not all norms with qualitative force of law which have been enacted by the State, the communities and the 
regions, necessarily have an equal force of law. In Belgian law, the expression “norm with force of law” might 
designate different sorts of norms, that is […] normative acts which in the hierarchy of norms are upon equal footing 
with regular laws, such as […] decrees by the community councils and decrees by the regional councils [now: 
Parliaments][…] Moreover, some norms, without legally having “force of law”, might, in the hierarchy of legal norms, 
come close to a normal law, inter alia […] the normative acts of the Regional organs as mentioned in article 26bis 
[now: 134] of the Constitution, to which a law implementing article 107quater [now: 39] of the Constitution might 
confer the competence to abrogate, modify, complete or replace law without conferring force of law upon these 
norms” (J. VELU, Advice, Parliamentary Documents Senate, Session 1981-82, n° 246/2, 405-407 – my emphasis and 
translation; also see 409, 415 and 430). 
320 See, for further nuances, A. ALEN and K. MUYLLE, Compendium van het Belgisch staatsrecht (Syllabusuitgave) (o.c.), 
I, 168 (with references). 
321 Of course excepting the special provisions in the Constitution regarding the “merger” of Community and Region in 
Flanders (article 137 of the constitution), which is nonetheless not complete; or the “partial demergers” in the 
southern side of the country (article 138-139 of the Constitution; I do not think that “demerger” really captures what 
these articles stipulate, but for lack of a better word, I have also adopted Pas’s term) (W. PAS, l.c. in K. MALFLIET and 
L. NASYROVA, o.c., 125-127). 
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specification of what the words decree and law, in the Constitution really mean, is found in the 

theory of constitutionally reserved competences. That theory finds its reflection in article 19 of 

the Special Institutional Reform Act of 8 August 1980 and summarily runs as follows.  

The wording of the Constitution itself, before 1980, does not imply any division of competences 

as between the State or the federated entities. Indeed, before 1980, a “law” in a constitutional 

sense, would only point out that a matter had to be regulated by a/the legislative branch, not by 

which legislative branch. After 1980, the foundation of the (federal) division of competences lies 

within the Constitution itself. Accordingly, in several articles the Constitution mentions “laws, 

decrees or rules as mentioned in article 134”, to indicate which entity (federal or federated) is 

competent to regulate a matter322.  I already touched upon this, when I took issue with ALEN’s 

contention that a right to authoritatively interpret regional decrees could find a legal ground in 

article 19 of the Special Institutional Reform Act323. Here, I merely wish to add one further 

argument, from the perspective of constitutionally reserved competences, starting from the 

premises I accept, arguendo324. 

If indeed the words “law” and “decree” and “rule mentioned in article 134” of the 

Constitution325, have implications as regards the division of competences, then it should first be 

mentioned that the new article 133 (then 28) was published in the Belgian State Gazette on 18 

July 1980, and entered into force before October 1, 1980. Accordingly, one could state, on the 

basis of the now renewed article 19 of the Special Institutional Act, that the word “law” in article 

133 of the Constitution does not have a “federal effect”, in the sense that it does not imply any 

division of competences. But hold on… article 133 of the Constitution only mentions decree (and 

in fact, the old article 28 mentioned decree and law in the same article). The “general rule”, 

applicable to reserved powers, accordingly cannot apply here, for if “law” in article 84 (early 

article 28) could mean law, decree or rule mentioned in article 134 (under the conditions 

specified by article 19 of the Special Institutional Reform Act), so as to allow Communities and 

Regions to lay claim to the right to authoritatively interpret their own legislative measures 

(perhaps as an accessory competence326), then article 133 (old article 28, 2nd indented clause) 

would be meaningless. It would be merely declarative, and only declarative of the Community’s 

power to authoritatively interpret their own decrees: this must be impossible.  

However, we must ask: why is this impossible? And the answer probably sounds as follows: 

because it cannot be reasonably conceived that it was the intent of a constituent Assembly 

(however such an “intent” as such can be conceptualized) to insert a new provision in the 

Constitution (which the government first did not want to insert at first, but which was inserted 

                                                           
322 E.g. A. ALEN and K. MUYLLE, Compendium van het Belgisch Staatsrecht (1B) (o.c.), 357-363 or VANDE LANOTTE, 
“Slottoespraak” (l.c.), 314-315; also see the references above, in n°s 20 ff.  
323 Supra n°s 20 ff. 
324 Wouter Pas is indeed right when he concludes that there is a “continuity in ambiguity” as regards the question of 
constitutionally reserved competences (W. PAS, l.c., in A. ALEN (ed.), o.c., 61). For our purposes, this would to some 
extent undermine my fourth “theory” of asymmetric federalism indeed, but it would – on the other hand – subscribe 
to my conclusion that there is a problem with the representational value of Dworkin’s theory as a whole. 
325 See articles 11; 11bis (1st, 3rd and 4th indented clause); 22 (2nd indented clause); 22bis (2nd clause); 23 (2nd 
indented clause); 24 §§1, 4 and 5; 32; 41 (2nd, 3rd, 4th and 5th indented clause); 123, §2; 141; 142 (2nd indented clause , 
2° and 3°); 173; 177 (2nd indented clause) and178. See articles 7bis (“the federal State, the Communities and the 
Regions”); 9 (“the federal legislative branch”); 24 (“the Community”); 143; 162 (3rd and 4th indented clause); 163; 
166, §3; 167, §§3-5; 170, §2; 175 (2nd indented clause) and 194. Also see article 35, 39, 77-78, 127-130, 133, 134 and 
135-139. Compare the material meaning of law in articles 10 (“equal before the law”) and 26 (1st and 2nd indented 
clause). See, more generally, A. ALEN and K. MUYLLE, Compendium van het Belgisch Staatsrecht (1B) (o.c.), 357-363. 
326 Cf. A. ALEN and K. MUYLLE, Compendium van het Belgisch Staatsrecht (1B), 361. 
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nonetheless, on the exact basis of the Advice of the Council of State327) which does not make any 

sense328. But the question then becomes: how should we conceptualize the legislature’s intent: 

on the one hand, it wanted to constitutionalize the power to authoritatively interpret decrees 

(and not ordinances329), and on the other hand, many declarations made in the same travaux 

préparatoires seemed to want to include Regional Decrees330. It is not that terminology was not 

central within the debate,331 for, as the Minister of Justice of Institutional Competences 

proclaimed, “the Government’s text [which was adopted] was clear [and] excluded any 

ambiguity”332. What do we make of this? 333 

                                                           
327 Report of the Commission on the Revision of the Constitution and on institutional reforms, presented by Messrs. 
WECKX and VAN CAUWENBERGHE, Parliamentary Documents Chamber of Representatives, Special Session 1979, n° 
10-4/3, 1. 
328 Except from the perspective of trying to prevent dispute about the possibility of Communities (and Regions) to 
authoritatively interpret their decrees (cf. Report of 18 June 1980 on behalf of the Commission for the Revision of the 
Constitution and institutional reform, presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents 
Senate, Special Session 1979, n° 100/25, 2) 
329 An amendment which purported to insert another clause to article 28 (“only the ordinance may authentically 
explain ordinances” – my translation), on the basis that “this addition is justified because one should make a clear 
distinction between norms according to their origins and sphere of application” (my translation) was rejected 
(Amendment proposed by Mr. DEFOSSET, Parliamentary Documents Chamber of Representatives, Special Session 
1979, n° 10-4/2). Cf. Council of State n° 75.710 of 10 September 1998 (see supra, n° 100; also see Report of the 
Commission on the Revision of the Constitution and on institutional reforms, presented by Messrs. WECKX and VAN 
CAUWENBERGHE, Parliamentary Documents Chamber of Representatives, Special Session 1979, n° 10-4/3, 2; the 
rejected Amendment proposed by Mr. DEFOSSET, Parliamentary Documents Chamber of Representatives, Special 
Session 1979, n° 10-3/3, esp. 1 and Report of 18 June 1980 on behalf of the Commission for the Revision of the 
Constitution and institutional reform, presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents 
Senate, Special Session 1979, n° 100/25, 4). 
330   Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional reform, 
presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 2 (“This proposal of the pre-constituent assembly, revising article 28, aims at ending the differences in 
opinion and preventing dispute on the constitutionality of the right of regulating organs of the communities and the 
regions to explain the decrees they may promulgate. In the meantime, there has emerged a broad consensus on the 
competence of regional organs to authoritatively interpret; on this matter, an agreement was reached in the Senate 
Commission and afterwards in the plenary assembly during the treatment of proposition 261” (my translation and 
emphasis)), 3 (“the normative organ, of a community or a region, will be able to abrogate or change the law within the 
scope of its competence; it will be able to explain its own decrees, but not a law” (my translation and emphasis)), 4 
(“from the discussion which followed this introductory debate, immediately a broad consensus emerged to also 
accord the regulating organs of the communities and regions the competence to authoritatively interpret their decrees” 
(my translation and emphasis)); see K. RIMANQUE, De Grondwet toegelicht, gewikt en gewogen (o.c.), 301 (who 
nonetheless mentions that it was probably forgotten “in the redaction of the Special Law on Brussels Institutions”, 
and not in the redaction of article 28 in 1979; see also 204 (questioning the need for constitutional foundation)). Also 
see Report of the Commission on the Revision of the Constitution and on institutional reforms, brought by Messrs. 
WECKX and VAN CAUWENBERGHE, Parliamentary Documents Chamber of Representatives, Special Session 1979, n° 
10-4/3, 2 (implicit: where the government argues that article 28 should be upheld, if decrees would not have force of 
law – compare to articles 127-130 of the Constitution). Compare, however, Report of 18 June 1980 on behalf of the 
Commission for the Revision of the Constitution and institutional reform, presented by Messrs. LINDEMANS and DE 
STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 100/25, 2 (explaining how “decrees” are 
associated with Communities, whereas “ordinances” are associated with Regions; however, contradicted some lines 
further on) with supra, note 318 (rejecting a right to authoritatively interpret for ordinances). 
331 Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional reform, 
presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 4-5 (the amendments). 
332 Report of 18 June 1980 on behalf of the Commission for the Revision of the Constitution and institutional reform, 
presented by Messrs. LINDEMANS and DE STEXHE, Parliamentary Documents Senate, Special Session 1979, n° 
100/25, 5. 
333 If it is the case that there is no Regional competence to authoritatively interpret its decrees (or ordinances), who is 
to authoritatively interpret a Regional Decree or a Regional Ordinance? Would it be the federal legislature, or would 
the right not exist at all? The best way to answer this question, is through the greater coherence theory of state actors 
we found outside the scope of our paper above. Even so, if the right does not exist at all, this would be a strange case 
of what JELLINEK, in another context, has called Selbstbindung (auto-limitation): apparently, before the federalization 
process, pertaining to one particular subject (e.g. ports, which resort under the Regional Competences), the federal 
legislature could authoritatively interpret laws regarding ports without a problem, but after the federalization, no 
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Dworkin’s classic answer would lie in the following consideration:  

a social practice creates and assumes a crucial distinction between interpreting 

the acts and thought of participants one by one, in that way, and interpreting 

the practice itself, that is, interpreting what they do collectively. It assumes that 

distinction because the claims and arguments participants make, licensed and 

encouraged by the practice, are about what it means, not what they mean.334 

To interpret what they mean, a good judge should not hang on to the principle of local priority 

with too much rigor. Indeed, 

Law as integrity has a […] complex attitude toward departments of law. Its 

general spirit condemns them, because the adjudicative principle of integrity 

asks judges to make the law coherent as a whole, so far as they can, and this 

might be better done by ignoring academic boundaries and reforming some 

departments of law radically to make them more consistent in principle with 

others.335 

Accordingly, the legal area, according to the principle of local priority, in which we wanted to 

establish a somewhat “coherent theory”, i.e. the area of constitutionally reserved competences, 

seems to be a trite example of the “ad hoc approach that has characterized the process of 

federalization”336. But this brings us into a conundrum: we should “broaden” our perspective337, 

to the broader “theory of federalism”, but it is exactly this theory itself which is not only 

incongruent in Belgium, but also subject of constant political debate. Included in this debate, are 

provisions which would (within an area of local priority) have immediate ramifications for our 

possibly right answer. To give but one example, in the “compromise” that Bart de Wever (Royal 

Clarifier during the 2010 coalition formation) proposed (and which at the time of writing this 

article, is still under discussion), one can read that Brussels (in a sixth state reform) would be 

accorded constitutive autonomy (thus seemingly further equating the Region with the other two 

Regions338). Other political voices call for a dismantling of the Brussels Regional status… 339 

Coherence is accordingly not likely to be found within the theory of federalism. And Behrendt is 

correct when he stated in his doctoral dissertation regarding the problem of Brussels 

ordinances that “one cannot reproach scholars that they have not employed perfectly Cartesian 

                                                                                                                                                                                     
one is competent to authoritatively interpret decrees on ports anymore. One could object that the federal legislature 
(in the sense that it initiates constitutional amendment proceedings in accordance with article 198 of the 
Constitution), could re-federalize the matter, so that the Constitution would not be devoid of its Kompetenz-
Kompetenz, it should be objected that it is very unlikely that merely re-federalizing the matter would allow the federal 
legislature (on the basis of article 84) to interpret a previously adopted decree by the Regions (cf. P. POPELIER, o.c., 
105). A final argument, in this admittedly weird hypothesis, would be that a constitutional amendment could 
stipulate that a federal law may interpret a regional decree, in which case there is no case of “real” auto-limitation. 
However, the question remains to what extent, in the latter case, the concept of an interpretative law will still stand. 
334 Cited above, note 130, referring to LE 63. 
335 LE 251. Also see LE 402-403. 
336 W. PAS, l.c., in A. ALEN (ed.), o.c., 63.  
337 In Dworkin’s words, seek “a constructive interpretation of compartmentalization” (LE 252). 
338 B. DE WEVER, “Verslag aan Koning Albert II”, 17 October 2010, 33, available at several press websites 
(www.deredactie.be; www.lalibrebelgique.be; and also (perhaps for the longest secure time) on the NV-A website 
http://www.n-va.be/files/default/generated/blikvanger/Verslag%20verduidelijkingsopdracht.pdf) (all last visited 
Oct. 22, 2010).   
339 See e.g. V. ANCIAUX, Het Brussels Hoofdstedelijk Gewest : een vergissing?, Brussels, Online, 2010, available at 
http://docs.vlaamsparlement.be/docs/biblio/opendigibib/monografie/2010/075_brussels_hoofdstedelijk_gewest_a
nciaux.pdf 

http://www.deredactie.be/
http://www.lalibrebelgique.be/
http://www.n-va.be/files/default/generated/blikvanger/Verslag%20verduidelijkingsopdracht.pdf
http://docs.vlaamsparlement.be/docs/biblio/opendigibib/monografie/2010/075_brussels_hoofdstedelijk_gewest_anciaux.pdf
http://docs.vlaamsparlement.be/docs/biblio/opendigibib/monografie/2010/075_brussels_hoofdstedelijk_gewest_anciaux.pdf
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argumentative schemes, when in this case, the normative power itself lacks to most elementary 

[form of] coherence”340.  

36. In the end, the answer to this question, from a Dworkinian perspective, can only be found if 

one can answer the question how much – in terms of federalism – a constitutional enshrinement 

of a particular competence means. Because even if one accepts that there is a no justification 

(anymore) for a difference between the treatment of Communities and Regions, then the 

question must still be how much value we should attach to the text itself. Dworkin would surely 

state that constitutional interpretation is an exercise in political morality, and also emphasize 

that certainly a Constitution is in need of a lot of interpretation (‘making room’ for morality)341. 

However, we counter a Dworkinian problem of fit right here: how can we in fact know how 

much room for interpretation a text leaves us? What, indeed, is fit?342 If this question remains 

                                                           
340 C. BEHRENDT, o.c., 37 (my translation; in the doctoral dissertation the entire text is italicized). But there is more, 
“it is precisely the lack of clarity that seems to have rendered the adoption of the Special Brussels Act politically 
viable” (ib., my translation). 
341 “It is in the nature of legal interpretation – not just, but particularly constitutional interpretation – to aim at happy 
endings” (R. DWORKIN, Freedom’s Law (o.c.), 38). 
342 Expounding the entire criticism that one could gear against Dworkin’s lack of clarity on what is fit, would bring me 
too far. For those who are acquainted with his theory, I can mention this: I subscribe to the line of criticism which 
starts from the point of view of deep-level methodology. Dworkin’s deep-level methodology starts with the assertion 
that one should abandon the idea of an Archimedean point (see very clearly on this point, R. DWORKIN, “Truth and 
Objectivity” (l.c.), and for a short introduction, see A. RIPSTEIN, “Anti-Archimedanism” in A. RIPSTEIN (ed.), Ronald 
Dworkin, Cambridge, Cambridge University Press, 2007, 1-21).  
One could surely argue that also Dworkin takes up an “Archimedean point”, thus arguing that the point itself is an a 
priori commitment to the view of reality, in the sense that one cannot view totality of meaning without having a 
notion of what totality itself is, cf. H. DOOYEWEERD, De wetsidee als grondlegger der wijsbegeerte, Amsterdam, H,J. 
Paris, 1935 (who argues that the choice of Archimedean point is religious, not logical); also see H. GEERTSEMA, 
“Dooyeweerd’s transcendental critique: transforming it hermeneutically”, in R.D.M. STRAUSS and M. BOTTING (eds.), 
Contemporary Reflections on the Philosophy of Herman Dooyeweerd, Lampeter, Edwin Mellen Press, 2000, 83 (bringing 
Dooyeweerd’s critique into a relationship with Habermas’s thought). On the other hand, one could argue, as many 
have done, for example Stanley Fish (for a recapitulation of his argument, see A. MARMOR, Interpretation and Legal 
Theory, Oxford, Hart Publishing, 57-58) that Dworkin’s theory is incoherent as regards the existence of an 
Archimedean point. The latter argument could be summarized under the heading of Dworkin’s problem of fit. Many 
other authors have discussed this problem more generally, as it has many facets. Let me just mention two telling 
quotes, one in the feminist jurisprudential tradition and one in the CLS (Critical Legal School)-tradition, which 
purport to illustrate the multi-faceted nature of the problem and show the availability of different approaches 
towards it:  
Robin West asserted that  
 

[i]nterpretive theorists begin with an interpretation of law, or a body of legal doctrine, or of the 
idea of law itself, and derive from that interpretation an account of justice. The methodological 
assumption of interpretive jurisprudence is that the legal text not only reflects, but to some 
degree even defines, what justice requires and hence what a person is. It is the purpose of 
interpretive jurisprudence to provide the best interpretation of “justice” that the legal text has 
defined […]. [T]o the interpretivists, the texts “create” as they define our moral commitment and 
hence our views of ourselves, and it is the theorist’s special role to show exactly who it is that the 
texts have created. 
 

R. WEST, “Jurisprudence and Gender”, U. Chi. L. Rev. 1988, vol. 55, (1) 62 
  

West distinguishes interpretive jurisprudence from narrative / phenomenological jurisprudence. Although I will 
bracket whether I agree with her description of the distinction, I think the point she makes about interpretive 
jurisprudence is relevant, albeit somewhat overstated in light of a particular Dworkinian approach to texts (which 
becomes clear when she discusses the consequences of the approach, i.e. “decontrust[ion of] the images that 
authoritatively diminish women, sometimes down to nothing” (ibidem 67)), because of the fact that Dworkin’s 
dimension of fit does, in some way or another, presuppose the constitutive power and intelligibility of texts.  
 
Duncan Kennedy, in the critical tradition, contended that  
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unanswered, as many “justificatory theories” can be tried to fit within current jurisprudence, 

but – certainly pertaining to this question, no adequate answer can be provided, let alone a right 

answer. This problem undergirds all theories, and accordingly is a foundational criticism geared 

against Dworkin.  

37. Disregarding this problem for a while, one could wonder which theory provides the most 

solid basis for a decision (thus, from a politically justificatory angle by itself), and the answer to 

this question is not easy. As we discussed, every “theory” seems to leave open possibilities: the 

principle of local priority is not really working in this context. Hence, according to Dworkin, we 

should climb up the ladder to find a direction to take in the moral directions which lay at the 

next echelon, and accordingly these theories seem to be somewhat combinable.  

Whereas it first seemed that the adage theory would plead against the unconstitutionality of a 

Regional interpretative decree, and whereas the constitutionalization theory and asymmetric 

federalism theory would hold a Regional interpretative decree unconstitutional indeed, it has 

now become clear that these theories depend on answers “from above”. The question of  the 

proper function of discrete organs within a state seems to be very important in this regard, 

keeping the proper structure of the state in mind as well. However, as with the theory of legal 

certainty, this higher echelon does not offer any specific answer in this case. It most certainly 

lies beyond the scope of this paper to investigate in detail the role of these organs within the 

Belgian constitutional democracy, but I can offer some concluding remarks on this investigation.  

V. Concluding remarks 

38. I can imagine that a judge (or that the law, if we want to put it more “authoritatively”) would 

feel pressure from “theories” such as the ones we just expounded, but frankly, I find no finally 

compelling reason to decide this case either way. The most general principles of a constitutional 

democracy (or a community of principle) – which will come in play at the and – allow the 

decision to swing either way343. Dworkin would certainly answer that I have not tried hard 

                                                                                                                                                                                     
[i]t is impossible to think about the legal system without some categorical scheme. We simply 
cannot grasp the infinite multiplicity of particular instance without abstractions. Further, the 
edifice of categories is a social construction, carried on over centuries, which makes it possible to 
know much more than we could know if we had to reinvent our own abstractions in each 
generation. It is therefore a priceless acquisition. On the other hand, all such schemes are lies. 
They cabin and distort our immediate experience, and they do so systematically rather than 
randomly. The very existence of historically legitimated doctrinal categories gives […] a false 
sense of orderliness of legal thought, of our practices and of our reasons for those practices. 
 
D. KENNEDY, “The Structure of Blackstone’s Commentaries”, Buff. L. Rev. 1979, vol. 28, (209) 215 

(my emphasis).  
  

Dworkin himself, in his original exposition of fit (in the context of interpretation), seems to hark back to Gadamer and 
Habermas (LE 419 n.2), but he emphasizes that a practice (which constitutes the basis for a fit) is an independent 
thing to be interpreted, that is independent from the intentions of its participants individually, or collectively (LE 62 
ff.) Whether Dworkin’s assertion that conversational interpretation is inappropriate (LE 64), would be an objection to 
discourse theory is an interesting question we will not take up here, as I try to presuppose more foundational aspects 
of Dworkin’s theory and Dworkin does not offer any foundational arguments against conversational interpretation 
(except its independence).  
Where does that accordingly leave us with the question what an Archimedean point in a Dworkinian sense is? I think 
that, setting aside the problem of fit, anti-Archimedeanism in Dworkin underscores the explicit recognition that 
description always involves evaluation (see e.g. JIR 170), and as such, that neutrality is impossible. 
343 I base my broader argument, not only what I have written here, but also on Duncan Kennedy’s writings, especially 
D. KENNEDY, “Form and Substance in Private Law Adjudication”, Harv. L. Rev. 1976, vol. 89, 1685. This does not mean 
that agree with all of Kennedy’s stances, or with all of the Crits’s criticism vis-à-vis Dworkin, but I should recognize 
here that the point I am making has been made before (quite often actually). Accordingly, this article was not so much 
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enough, and should try to construe an even larger theory which would offer a right answer344. 

But this is unsatisfactory, on several accounts345. I am convinced, if it thought about the question 

at all when adjudicating it, with all respect for the institution, that the Constitutional Court in 

fact did not build a theory exhaustively as Dworkin would. Of course, a commonplace answer 

would be 

What prompts a judge to think of one side rather than the other as the winner 

is quite a different matter from the question whether there are on 

consideration good justifying reasons in favo[…]r of that rather than the other 

side.346 

Even if it is here a matter of justification, the justification occurs post-hoc: the question thus 

remains whether this is an “adequate representation” of what the law is. Robert Alexy in this 

sense noted that “the requirements of the justification process [could] exercise a reciprocal 

influence on the discovery process”347. Even if we accept that justification and decision are 

closely interwoven, it remains unclear how on the basis of general coherent principles of 

                                                                                                                                                                                     
written to make this specific point, as to construe a particular bridge between a (possibly) hot issue in Belgian 
constitutional law, and legal theory (as a justificatory force, and “practical” help in solving cases). 
344 Cf. LE 273-274 ; also see R. DWORKIN, “Response” in S. HERSHOVITZ (ed.), Exploring Law’s Empire, Oxford, Oxford 
University Press, 2006, 298-304 (where he argues that contradiction must be shown not in history, but in practice). 
345 I will not immediately explore the Critical Legal School criticism here (referenced in note 339), although I do think 
it is a valuable perspective on Dworkin. For some further reading , J. WALDRON, “Did Dworkin ever answer the 
Critcs” in S. HERSHOVITZ (ed.), Exploring Law’s Empire, Oxford, Oxford University Press, 2006, 155-181. 
The debate on the possibility of an overarching unity of values is primarily conducted between Dworkin and the 
Critical Legal Scholars in this regard, but it has been an issue in philosophy for a much longer time. As an example, I 
could quote Hegel, whose dialectical scheme could, depending on the interpretation of Hegel, can also seemingly 
provide for arguments both pro and contra the Dworkinian presuppositions: 

 
Among the various consequences that follow from what has just been said, this one in particular 
can be stressed, that knowledge is only actual, and can only be expounded, as Science or as 
system; and furthermore, that a so-called basic proposition or principle of philosophy, if true, is 
also false, just because it is only a principle. It is, therefore, easy to refute it. The refutation 
consists in pointing out its defect; and it is defective because it is only the universal or principle, 
is only the beginning. If the refutation is thorough, it is derived and developed from the principle 
itself, not accomplished by counterassertations and random thoughts from outside. The 
refutation would, therefore, properly consist in the further development of the principle, and in 
thus remedying the defectiveness, if it did not mistakenly pay attention solely to its negative 
action, without awareness of its progress and result on their positive side too. 
 

G.W.F. HEGEL, Phenomenology of Spirit, Oxford, Oxford University Press, 1977, 13 
(Emphasis in original) 

 
In this sense, for instance, it could be interesting, on a philosophical level, to investigate how Hegelian dialectics could 
be squared with the Rawlsian principle of reflective equilibrium (see supra, note 131; J. RAWLS, A Theory of Justice, 
Cambridge (Massachusetts) / London, The Belknap Press of Harvard University Press, 1977, 20-22 and 48-51), which 
has been done before (compare, e.g., S.A. SCHWARZENBACH, “Rawls, Hegel and Communitarianism”, Political Theory 
1991, (539) 544 (stressing the similarities between both approaches) with M. McGANN, “Liberalism, 
Communitarianism and Neutrality: A Hegelian Critique of Contemporary Political Philosophy”, Master thesis, 57, 
available on arts.monash.edu.au/philosophy/pgrad/students/mcgannmathesis.pdf (last visited Nov. 1, 2010) 
(doubting whether Rawls’ idea of universal reason can fit Hegelian dialectical structures)), now however, to assess 
the impact upon Dworkin’s theory, especially upon the methodological presuppositions of his theory. 

346 N. MacCORMICK, Legal Reasoning and Legal Theory, Oxford, Clarendon Press, 1978, 16 (referring the distinction 
drawn by Wasserstrom (in his book The Judicial Decision, 1961), which Dworkin also commented upon (see infra, 
note 347)). 
347 R. ALEXY, A Theory of Legal Argumentation. The theory of rational discourse as Theory of Legal Justification, Oxford, 
Oxford University Press, 2010, 229; also see R. ALEXY, “Juristische Interpretation” in R. ALEXY (ed.), Recht, Diskurs, 
Vernunft: Studien zur Rechtsphilosophie, Frankfürt a.M., Suhrkamp, 1995, 75-76 (cf. supra note 75). 
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integrity, the Court should have decided indeed. Dworkin himself does not entirely seem to 

agree with the distinction between discovery and justification348, but nonetheless contends that  

[i]t is hardly a decisive objection that very few people would identify their own 

practice in that way: we are engaged in philosophical explanation, not 

vicarious semantic introspection349 

Point taken, Dworkin. In fact, “what the law is”, is to most Belgian lawyers pretty clear right 

now: it seems, without prejudice to ex officio arguments set out above, that the Court has 

accepted the viability of interpretative regional decrees. But that raises the issue to a 

hermeneutical, philosophical level. Dworkin’s point might be taken, that there is a difference 

between philosophical explanation and semantic introspection, but the question still remains in 

that case what philosophical explanation should consist in. It must have explanatory and 

justificatory power indeed, but should it not have some representational value as well? In other 

words, should a theory of adjudication, to the extent that a justificatory (as Dworkin’s purports 

to be) not offer some guidance in the resolution of a concrete and discrete legal issue such as the 

one we tried to solve right here. I think it should…  

39. Reading Dworkin in a particular way, one can indeed find some representational value in his 

theory: oversimplified, it would come down to this. As soon as there are “rival-eligible-

interpretation situations”350, a judge will and should revert to his moral personality to address 

the question at hand351. This is almost a simplification of Dworkinian theory to classical 

Aquinian natural law theory352; that, however, is not what I intend by this simplification. I 

should rather want to flesh out some of the methodological presuppositions on which 

Dworkin’s theory must rest, of which truth and objectivity of political morality is one, and 

therein lies, if not the core, at least the basis of his disagreement with the Crits. In this sense, it 

becomes clear how, notwithstanding the subtleties of Dworkin’s theory, constitutional 

adjudication can still aim at happy endings. 

But, as in a reconstructive account (such as Dworkin’s), normative and descriptive 

presuppositions are mixed, so as to be able to construct a theory which will allow at the same 

time to be descriptive as well as evaluative, can description and evaluation on a practical level 

still be separated? If evaluative power is a strong presupposition, will “description” not lose a 

lot of its representational value? If the concepts and conceptions of law are interpretive, will 

coherence in the sense of “law as integrity” succeed in offering true guidance? Is a reflective 

equilibrium workable in practice? Does this in turn presuppose a coherence theory of truth? All 

these (quasi-)philosophical questions remain, and of course I have no pretention to solve them 

here. If, however, Dworkin – in this case – wants to construe a true bridge between 

jurisprudence and constitutional law, he should grapple with them. Moreover, he should try to 

seek a greater congruence between legal practice and his theory, not by reverting to mere 

examples, but by – from a more systematic perspective – investigating whether his theory 

indeed fits and justifies the law. 

                                                           
348 See R. DWORKIN, “Does law have a function? A Comment on the Two-Level theory of Decision”, Yale L.J. 1964-65, 
vol. 74, 640. 
349 JIR 12. 
350 R. DWORKIN, “Reponse” (l.c.), 300.  
351 See ibidem, 304; and also R. DWORKIN, “Truth and objectivity” (l.c.).  
352 Which Dworkin would clearly reject, at least as a “semantic” theory (LE 35-36). Also see LE 397. 
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40. Even with these criticisms of Dworkinian theory in mind, the analysis we sought to produce 

above, does indicate the justificatory poverty of the Constitutional Court’s judgment in re 

regional interpretative decrees. Implicitly accepting their constitutionality does not seem to 

hold well with the general requirements of the judicial function, one of which undoubtedly is 

reasoned justification, notwithstanding the principle of passivity of a judge (“principe de 

passivité” / “lijdelijkheidsbeginsel”) which we referred to earlier in the context of ex officio 

arguments. It will by no means be easy for the Court to produce a cogent and coherent rationale 

for the possible constitutionality of a regional interpretative decrees, but it should still 

undertake the effort to state one, so that at least scholars can debate it, and pass judgment upon 

it. In the mere implicit recognizing the constitutionality of regional interpretative decrees, as 

has been shown above, most scholars do not find interest. They should, however: if we desire 

anything from justification, it should be that it can be put to the test353. 

                                                           
353 See for example, a possible expression of this requirement in the rules of discourse (R. ALEXY, Theory of Legal 
Argumentation (o.c.)). Compare, e.g., R. DWORKIN, “Reply to Paul Ricoeur”, Ratio Juris 1994, vol.7, (287) 288 (“there 
was a time when philosophers were too committed to the premise that one big idea or assumption must explain 
everything, that everything is water or idea or liberty or equality, so that there cannot be genuine oppositions or 
paradoxes or necessary compromises”) with R. DWORKIN, “Keynote” (l.c.) (embracing to “final” principles of self-
respect and responsibility). Embryonic forms of this rule, however, can already be found in Aristotle (Politics, 1253a7 
ff.; Rhetoric 1355b1 ff.). As regards the Belgian Constitutional Court (in another context, but regarding the same 
problem), see e.g. E. CLOOTS, “Het Grondwettelijk Hof en de toetsing van secundair Unierecht aan fundamentele 
rechten” in A. ALEN and J. VAN NIEUWENHOVE (eds.), Leuvense Staatsrechtelijke Standpunten 1, Bruges, Die Keure, 
2008, (19) 45-46, 53 (arguing that as regards the question of preliminary questions on validity, the Belgian 
Constitutional Court’s jurisprudence is incoherent for a lack of theorization-as-justification). 
To what extent this requirement should be at odds with the findings of the CLS-school I am relying upon above, is not 
part of the inquiry here. However, in fact, this relationship does need specifying, for some have contended that the 
“rationality condition”, according to CLS scholars, cannot be satisfied in law (e.g. W. LUCY, “Adjudication” in J. 
COLEMAN and S. SHAPIRO, The Oxford Handbook of Jurisprudence and Philosophy of law, Oxford, Oxford University 
Press, 2004, (206) 226. 


