
Version 1.0  1/39 
 

 

 
 

 

Contract no. Workpackage Delivery Delivery Date 
030776 WP2 D2.1 2007-04-30 

 

CASCADOSS 

Development of a trans-national cascade training programme on 
Open Source GIS&RS Software for environmental applications 

 
SPECIFIC SUPPORT ACTION 
PRIORITY 1.2.4.2.2: IDENTIFICATION OF NEW METHODS OF PROMOTING AND 
ENCOURAGING TRANSNATIONAL TECHNOLOGY TRANSFER 

DELIVERABLE 2.1 
 

Guide on Open Source legal issues 
 

 
 

Start date of project: 2007-05-01  Duration: 24M 

Leading contractor: KULeuven 
Revision: final  



Table of contents 
 
Table of contents........................................................................................................................... 2 
1 Introduction ............................................................................................................................ 4 
2 Copyright protection of software in Europe ........................................................................... 5 

2.1 Preamble...................................................................................................................... 6 
2.2 Article 1 ........................................................................................................................ 6 

2.2.1 The object of protection ........................................................................................... 6 
2.2.2 Choice of the means of protection........................................................................... 7 
2.2.3 Conditions for gaining protection............................................................................. 7 

2.3 Article 2 ........................................................................................................................ 8 
2.3.1 Joint works............................................................................................................... 8 
2.3.2 Collective works....................................................................................................... 9 
2.3.3 Works made for hire ................................................................................................ 9 

2.4 Article 3 - Beneficiaries of protection ......................................................................... 10 
2.5 Article 4 ...................................................................................................................... 11 

2.5.1 Reproduction right ................................................................................................. 11 
2.5.2 Translation, adaptation, arrangement, alteration................................................... 12 
2.5.3 Distribution right..................................................................................................... 12 
2.5.4 The exhaustion doctrine ........................................................................................ 13 

2.6 Article 5 ...................................................................................................................... 13 
2.6.1 Error correction ...................................................................................................... 13 
2.6.2 Back-up copies ...................................................................................................... 14 
2.6.3 Observation, study, testing .................................................................................... 14 

2.7 Article 6 ...................................................................................................................... 14 
2.8 Article 7 ...................................................................................................................... 15 
2.9 Article 8 ...................................................................................................................... 15 
2.10 Article 9 ...................................................................................................................... 16 
2.11 Conclusion ................................................................................................................. 16 

3 Patent protection.................................................................................................................. 16 
4 Competition law aspects...................................................................................................... 18 
5 Contract law issues.............................................................................................................. 19 
6 Open Source Licences ........................................................................................................ 19 

6.1 Introduction ................................................................................................................ 19 
6.2 In search of a definition.............................................................................................. 20 
6.3 Why participate? ........................................................................................................ 23 
6.4 Typical open source licence provisions ..................................................................... 24 
6.5 Associated risks ......................................................................................................... 25 

6.5.1 Functionality and performance .............................................................................. 25 
6.5.2 Support .................................................................................................................. 25 
6.5.3 Cost ....................................................................................................................... 25 
6.5.4 IP protection........................................................................................................... 25 
6.5.5 Third-party IP claims.............................................................................................. 25 

6.6 Due diligence ............................................................................................................. 26 
6.7 Internal procedures .................................................................................................... 26 

7 Specific open source licences’ terms and conditions .......................................................... 27 



Version 1.0  3/39 
 

7.1 Introduction ................................................................................................................ 27 
7.2 General Public License (GPL) ................................................................................... 27 

7.2.1 GPLv.2.0................................................................................................................ 29 
7.2.2 GPLv.3................................................................................................................... 29 

7.3 Mozilla Public License (MPL)..................................................................................... 32 
7.3.1 MPL 1.1 ................................................................................................................. 32 
7.3.2 NPL 1.1.................................................................................................................. 34 

7.4 Lesser General Public License (LGPL) ..................................................................... 34 
7.5 Berkeley Software Distribution (BSD) License .......................................................... 35 
7.6 Apache license........................................................................................................... 36 
7.7 European Union Public License (EUPL).................................................................... 38 

8 Conclusions ......................................................................................................................... 39 
  



Version 1.0  4/39 
 

1 Introduction 
Intellectual property (IP) is a common name for humankind’s achievements based on 
creativity. IP Law, in turn, is the area of law which deals with legal rights associated with 
creative effort or commercial reputation and goodwill.1 In the spectrum of IP rights, it is very 
important to find a proper balance between effective measures of protection and not hindering 
the development of modern society. Different values need to be protected in a different way 
and IP Law operates through a broad range of means of protection (patents, copyrights, 
trademarks, industrial designs, etc.). 

A legal framework needs to be in place in order to assure a fair return on the intellectual effort 
and financial resources of the creator, but it should not become a millstone for other inventors 
and authors. 

For every author, despite her nationality, it is crucial to know or to be able to find out where 
and how her works are protected. The more the issue is treated at the international level, the 
more certainty and predictability the author will gain. The Berne Convention2, the Rome 
Convention,3 the TRIPs Agreement,4 and the WIPO Convention5 are the most important 
international treaties concerning IP rights. 
At the European level, Art. 295 of the EC Treaty6 contains the requirement to respect national 
rules in the field of property, so IP ownership mainly remains within the Member States’ 
responsibility. However, when the differences between Member States’ legislation have “direct 
and negative effects on the functioning of the common market”7 a need for introducing some 
coherence is established. One way to achieve some level of unity in the area of IP Law is the 
harmonization process.8 Through the implementation of directives, some minimum rules can 
be established that are valid for all the Member States, while still leaving some space for 
national legislations to fill in.9   

                                                      
1 David I. Bainbridge, Intellectual property, (6th ed., Harlow: Pearson, 2007), p. 3.  
2 Berne Convention for the protection of literary and artistic works, available at 
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html. 
3 International Convention for the protection of performers, producers of phonograms and broadcasting 
organizations, available at http://www.wipo.int/treaties/en/ip/rome/trtdocs_wo024.html. 
4 Agreement on trade-related aspects of intellectual property rights, available at 
http://www.wto.org/english/docs_e/legal_e/27-trips.pdf. 
5 Convention establishing the World Intellectual Property Organization, available at 
http://www.wipo.int/treaties/en/convention/trtdocs_wo029.html.  
6 Article 295 of the EC Treaty reads: “this Treaty shall in no way prejudice the rules in Member States 
governing the system of property ownership”. 
7 Recital 4 of the Software Directive, OJ 1991 L 122/42.   
8 See, e.g.,: Directives 98/71/EC on the legal protection of designs, OJ 1996 L 289/28; 93/83/EEC on the 
co-ordination of certain rules concerning copyright and rights related to copyright applicable to satellite 
broadcasting and cable retransmission, OJ 1993 L 248/15;  2001/29/EC on the harmonization of certain 
aspects of copyright and related rights in the information society, OJ 2001 L 167/10; 92/100/EEC on 
rental and lending rights and certain rights related to copyright in the field of intellectual property, OJ 
1992 L 346; 91/250/EEC on the legal protection of computer programs, OJ 1991 L 122/42; 93/98/EEC 
harmonizing the term of protection of copyright and certain related rights, OJ 1993 L 290/9; 89/104/EEC 
to approximate the laws of the Member States relating to trade marks, OJ 1989 L 40/1.   
9 Whether Community law has direct effect must be determined based on the spirit, contents and wording 
of the EC Treaty. Directives are not directly applicable, but they do have a mandatory effect on the 
Member States. An important limitation of the principle that, if sufficiently clear, unconditional and 
separable from the context, a directive can have direct effect is that it cannot work in a horizontal manner. 
One can appeal to the direct effect of a directive’s provision against the State, but not against another 
individual. The doctrine of interpretation in conformity with Community law requires that national courts 
interpret national legislation, especially implementation legislation, in conformity with the purpose and 
wording of a directive. So a national Copyright Act will be interpreted in conformity with the provisions of 
the directive. Even though directives have no direct effect (only direct vertical effect) on the individuals 
from the Member States, they can still use it semi-directly through the ‘conformity doctrine’ (so-called 
pseudo-horizontal effect). 
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In the Explanatory Memorandum to the Software Directive, the Commission pointed out an 
additional reason for unifying and reinforcing the European copyright measures regarding the 
protection of software: “Protection must be strengthened and made uniform throughout the 
Community as much in the interests of the specialized small and medium sized software firms 
which can contribute so much to the future success of the European software industry…”10. So 
there are two major reasons to harmonize the European copyright practice concerning 
software. The first one is the development of the common market and the second one is 
providing a higher level of legal certainty, which should encourage business initiatives and 
allow the European Union to compete within “this fast moving and highly competitive field, 
easily appropriated by predatory activities from outside the Community”.11 

This Report starts with an overview of the EU regime of copyright protection of software  
prescribed by the Software Directive (Chapter III), followed by a brief discussion of the option 
of protecting software under patent law (Chapter IV). The next two chapters deal with the 
antitrust (Chapter V) and contract (Chapter VI) aspects of software protection and licensing. 
Chapter VII discusses the origins and theoretical foundations of the Open/Free Source 
movement, typical provisions of Open Source licenses, risks associated with them and the 
internal procedures organizations should follow if they opt for using Open Source software. 
Finally, Chapter VIII provides a closer look at the terms and conditions of the licenses most 
commonly used by developers of open/free geospatial and other software. 

2 Copyright protection of software in Europe  
Discussions about a proper way of protecting computer programs took place at the 
international level during the 1970s and 1980s. A number of possible solutions were 
considered: protection under copyright law, protection under patent law or a sui generis 
system of protection. The copyright law approach prevailed.12 Computer programs are 
protected the same way as literary and artistic works. At the national level, domestic laws can 
categorize computer programs as a separate group of works, under the condition that the 
protection granted to them will not be less than for other literary and artistic works.13 

The Explanatory Memorandum to the Commission proposal for the Software Directive 
confirmed a need to protect computer programs by means of copyright: “The overwhelming 
weight of evidence submitted to the Commission during the consultation process which 
followed publication of the Green Paper indicated that protection by copyright is the most 
appropriate measure to adopt… Copyright has already in the past proved its capacity to adapt 
to new technologies, such as films and broadcasts. Copyright protection does not grant 
monopolies hindering independent development. Copyright protects only the expression but 
not the underlying idea of a work. It does not therefore block technical progress or deprive 
persons who independently developed a computer program from enjoying the benefits of their 
labour and investment”.14 The choice was made and the proposal for the directive became 
final under the name Council Directive 91/250/EEC of 14 May 1991 on the legal protection of 
computer programs15 (hereinafter referred to as ‘the Directive’). This Directive set up the legal 
framework for computer software protection. Open Source Software (OSS) enjoys the same 
level of protection as other types of software and that is why we will use this Directive as a 
starting point for our discussion of the legal aspects participants in the Cascadoss using OSS 
may encounter.  

                                                      
10 Proposal for a Council Directive on the legal protection of computer programs, OJ 1989 C91/5, 
COM(88) 816 final.  
11 Ibid.  
12 Agreement on trade-related aspects of intellectual property rights, Art.10(1), available at 
http://www.wto.org/english/docs_e/legal_e/27-trips.pdf and WIPO Copyright Treaty, Art. 4, available at 
http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html.  
13 The minimum protection doctrine is expressed in Art.7 of the Berne Convention for the protection of 
literary and artistic works, available at http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html.  
14 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/7, 
COM(88) 816 final. 
15 OJ L122, 1991/05/17, p.42. 
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For the sake of clarity and cohesion, let us review the Directive’s provisions article by article. 

2.1 Preamble  
The Preamble is an important part of any directive. This preliminary statement gives us a good 
idea of what was the reasoning behind the Directive. It also assists national legislators, judges 
and researchers in the interpretation and implementation of the provisions of the Directive.  A 
directive needs to be clear in order to be effective and we will see that the body of the directive 
becomes clearer when it is read in conjunction with the Preamble. 

2.2 Article 1 
Article 1 of the Directive contains a definition of the object of protection, the choice of the 
means of protection and the condition for gaining that protection. 

2.2.1 The object of protection 
a) Computer program 

The Directive grants copyright protection to computer programs. What is a computer program 
then? There is no definition of a computer program, but recital 7 states:  ‘the term ‘computer 
program’ shall include programs in any form, including those which are incorporated into 
hardware’. The Explanatory Memorandum of the Commission proposal gives a further 
description: ‘Given the present state of art, the word ‘program’ should be taken to encompass 
the expression in any form, language, notation or code of a set of instructions’16 . Today this 
explanation allows us to include computer programs written in all computer languages, all 
types of code (source, object) and in all forms (humanly perceivable and machine readable). 
This might, however, not be the case in the few decennia. That was the reason the 
Commission followed the advice of the experts in the field and decided not to include a full 
definition of computer program in the Directive. This way, the further development of 
technology will not affect the directive, which was clearly the legislator’s intention. 

b) Preparatory design material 

The Directive encompasses an extension of the term ‘computer program: ‘for the purposes of 
this Directive, the term ‘computer program’ shall include their preparatory design material’. 
Does this mean that ‘preparatory design materials’ gain copyright on their own, as a separate 
group next to the computer program?  

To answer this question we shall first try to define the term itself. The term ‘preparatory design 
material’ requires further analysis and again the preamble (recital7) is useful: preparatory 
design work has to lead to the development of a computer program provided that the nature of 
the preparatory work is such that a computer program can result from it at a later stage. In the 
Explanatory Memorandum to the proposal, the Commission formulates this term as follows: ‘all 
such material is intended to be covered by this proposal in so far as it can be demonstrated 
that, from the material in question, a form of program has been or could be created’17.  

So when do those materials become copyrightable? The used wording: ‘program has been or 
could be created’ might suggest that it concerns materials in the latest stage of preparation, 
when those materials become an almost fully working program and the intention is not to 
create a separate group of literary works, but to reassure the author’s rights in case of 
infringement of his work, which he did not finish yet and which has not became fully 
operational. The correct qualification of preparatory design materials is still a valid issue, but 
even though the Directive contains the term ‘preparatory design material’, not all EU countries 
did implement it into their national legal systems. Those who omitted to do so were named in 
Commission’s report;18 however, no further practical problems were established.19 

                                                      
16 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/9, 
COM(88) 816 final.  
17 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/5, 
COM(88) 816 final.  
18 Denmark and Finland have not implemented the preparatory design material requirement at all. The 
UK has included preparatory design material within literary works rather than computer programs. It 
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c) Algorithms, routines, code 

It is important to mention that in some specific situations elements that are not eligible for 
copyright as such can be protected as part of a copyrightable work. This might be the case 
with algorithms, routines and codes. 

Many algorithms and sub-routines are factual data or common, standard data and cannot be 
copyrightable.  Some of them may also no longer be subject to copyright as they have fallen 
into the public domain. Nevertheless a program which is built upon such unprotected elements 
will enjoy copyright protection under the condition common for all computer programs – 
originality (see point c)).  

The algorithms and routines will further create a code. This code can be protected as such, 
however, ‘If the similarities in the code which implements the ideas, rules or principles occur as 
between inter-operative programs, due to the inevitability of certain forms of expression, where 
the constraints of the interface are such that in the circumstances no different implementation 
is possible, then no copyright infringement will normally occur, because in these circumstances 
it is generally said that idea and expression have merged’20. In another words it might 
sometimes be very difficult task, in case of computer software, to distinguish the ‘idea’, which 
cannot be protected by copyright, from the ‘expression’. If this is the case, then the code is not 
protected.  

2.2.2 Choice of the means of protection 
The Directive confirms the choice of the means of protection of computer programs by stating 
that “Member States shall protect computer programs, by copyright, as literary works within the 
meaning of the Berne Convention”. The Berne Convention contains a short definition of literary 
works and a long list of examples, which we will quote only partly: “the expression “literary and 
artistic works” shall include every production in the literary, scientific and artistic domain, 
whatever may be the mode or form of its expression, such as books, pamphlets and other 
writings”.21 Computer programs will thus be treated as literary works with all the consequences 
thereof, such as no need for any formalities (Art.5), or authors benefiting from moral rights   
(Art. 6). 

2.2.3 Conditions for gaining protection 
The Directive sets up a general rule that a “computer program shall be protected if it is original 
in the sense that it is the author’s own intellectual creation.” 

“As regards one basic condition for protection, the originality criterion, diverging interpretations 
exist between Member States, which result in a difference in the range of computer programs 
which can be considered protected by copyright.”22 The need to ascertain some common level 
of understanding of this single criterion for gaining protection was a main reason behind the 
provision of Article 1(3) of the Directive, which states that ‘no other criteria shall be applied to 
determine its eligibility for protection’. Recital 8 adds that “in respect of the criteria to be 
applied in determining whether or not a computer program is an original work, no test as to the 
quantitative or aesthetic merits of the program should be applied.”  

The originality threshold is a broadly discussed topic. Bently says that “One plausible view is 
that the criterion of ‘own intellectual creation’ requires that the work has not been copied and 

                                                                                                                                                         
would appear that the UK provision, whilst going further than the Directive which is limited to computer 
programs, is compliant and that in Denmark and Finland no difficulties linked to this issue have arisen in 
practice. (Report from the Commission to the Council, the European Parliament and the Economic and 
Social Committee on the implementation and effects of Directive 91/250/EEC on the legal protection of 
computer programs, COM(2000) 199 final). 
19 Ibid. 
20 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/8, 
COM(88) 816 final. 
21 Berne Convention for the protection of literary and artistic works, Art. 2(1) available at 
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html . 
22 Proposal for a Council Directive on the legal protection of computer programs, OJ 1989 C91/6, 
COM(88) 816 final, available at http://www.valimaki.com/org/docs/software_directive_proposal.pdf.  
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displays some minimal level of individuality.”23 There are arguments in the Commission’s 
report to support this thesis: “The program must be the ‘own intellectual creation of its author’. 
No other criteria are allowed. This uniform level has required 12 Member States to lower the 
threshold for granting protection and the remaining three to ‘lift the bar’.”24  

Among the countries requested to ‘lift the bar’ was the United Kingdom, where the criterion of 
‘labour, skill and judgment’ is used for literary works25. Amongst the Members requested to 
lower the threshold was Germany, where the definition of software originality required ‘that the 
arrangement of a program significantly surpass the average ability of the programmer’26. The 
Directive searched a ‘middle way’ between those two interpretations of the word ‘original’ and 
tried to harmonize its meaning regarding computer programs. According to Deene, perhaps 
the American Feist doctrine27 could be helpful. Under this doctrine, the conditions for granting 
copyright are: ‘not copied’ and ‘minimum creativity’.  

What should be the level of creativity, in how far one can be creative dealing with algorithms 
and when the creation becomes intellectual and own – these are the questions which will need 
to be answered by the judges on a case by case basis. From cases decided by the European 
Court of Justice we can see that judges still have difficulty using this criterion, e.g. ‘the [French] 
Court of Cassation, in the forgoing ruling of 2 March 1999, agreed with the Court of Appeal’s 
statement that, “to be original, a work must reveal the personality of its author and include the 
latter’s own intellectual contribution”’28. Another example is a ruling of the Brussels Court 
where the criterion of originality is fulfilled when “the programs are the result of a human 
intellectual effort and research work of the author.  Those programs form an intellectual 
creation which is the author’s own and they give a shape to the problem which has to be 
solved in the author’s personal way.”29 Even though the sole criterion of gaining protection was 
harmonized at the European level, there is still room for the courts’ own interpretation of the 
term ‘author’s own intellectual creation’. 

2.3 Article 2 
Article 2 addresses the authorship of computer programs. The definition of authorship is 
essential for the correct application of copyright law. When the work is copyrightable, the 
second most important step is to determine who the author is. The Directive’s stipulation in 
article 2 provides the general rule: ‘the author of a computer program shall be the natural 
person or group of natural persons who has created the program’. In addition, the Member 
States can decide freely to make legal persons eligible for authorship.  

When there is a group of natural persons responsible for the creation of computer programs, 
there will be either ‘joint authorship’ or ‘authorship of collective works’. 

2.3.1 Joint works 
A ‘joint work’ is created by more than one person, in collaboration and with no possibility to 
separate its parts, e.g. a song written by persons A and B, where A is an author of the melody 
and B of the lyrics is not a joint work, as we can still separate both parts (collective works – 
see point II-3-2). When persons A and B, for example, sit in the same room and work together 
on the melody and lyrics, and the input will be inseparable, only then it will become a joint 
                                                      
23 T. Dreier, P.B. Hugenholtz, Concise European Copyright Law, Kluwer Law International 2006, p. 217.  
24 Report from the Commission to the Council, the European Parliament and the Economic and Social 
Committee on the implementation and effects of Directive 91/250/EEC on the legal protection of 
computer programs, COM(2000) 199 Final, p. 6, available at 
http://eurlex.europa.eu/LexUriServ/site/en/com/2000/com2000_0199en01.pdf  
25 There is no simple test to determine the level of the skill and labour. A simple example of a photograph 
will show how difficult it would be to apply this criterion to literary and artistic works. It takes a great deal 
of skill, judgment and labour to produce an enlargement of a photograph, but it is still far from an original 
work. 
26 T. Dreier, P.B. Hugenholtz, Concise European Copyright Law, Kluwer Law International 2006, p. 217. 
27 J. Deene, Het originaliteitcriterium in de Softwarewet, Computerrecht, 3/2007. 
28 Andre Kéréver, Revue Internationale du Droit D’Auteur, 1999/81, p. 252.  
29 Brussel 14 October 1993, Computerrecht (Ned.) 1994, 46-47; http://www.juriforum.nl  (11 October 
2005), Ing.-Cons. 1994, 358. Authors’ translation. 
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work. The Directive does not mention anything about the shares of the authors in the joint 
work, but leaves it up to the Member States, which may include this in their legislation. In 
Poland, for example, there is a presumption that those shares are even, but the author can 
request to have it established differently.30 

In case of a joint work, the Directive says clearly: ‘the exclusive rights shall be owned jointly’ 
and, if the authors want to grant rights to third parties, there will have to be an agreement 
between all the authors about which license they will use. As this may be an issue in the case 
of open source licensing of GIS and RS software applications, we will examine if this current 
situation could be healed by specific license provisions. At this point some recommendations 
can already be made. A first possible option is to establish the authors’ shares in the joint work 
in advance and link those shares to specific decision power regarding the contract, For 
example an agreement provision can attribute a specific percentage of shares to each author, 
connecting it with additional responsibilities, e.g. person A has 80% of the shares and to make 
a decision about the type of license, holding 70% of the shares is required. Secondly, authors 
of OSS should secure their authorship by not allowing third parties to become a joint author, 
e.g. provide the OSS with ‘gate protection’, where each contributor will be blocked ‘at the gate’ 
from becoming a joint author without the knowledge of the primary author. 

2.3.2 Collective works 
‘Collective works’ are established upon a common decision of the co-authors to combine their 
works in order to create a new work, e.g. if a book is written by two authors A and B together 
and the separation of the input is impossible, then it is a joint work; but as soon as the 
contribution is separable and one can see that author A wrote chapter 1 and author B chapter 
2, it becomes a collective work. 

The Directive allows variations between Member States in this subject matter and ‘where 
collective works are recognized by the legislation of a Member State, the person considered by 
the legislation of the Member State to have created the work shall be deemed to be its author’ 
(Art. 2(1)).  

In legislations where the concept of ‘collective works’ is not known, authorship will be 
determined based on the national copyright rules. 

In the Cascadoss project, we will probably have cases of collective works, where the possibility 
of creating a compilation will depend on the type of licenses we will be working with and their 
compatibility. 

2.3.3 Works made for hire 
Article 2 of The Directive creates a special rule for the employer-employee situation. When a 
computer program is created ‘by an employee in the execution of his duties or following the 
instructions given by his employer’ the employer will be entitled to exercise all ‘economic 
rights’, unless otherwise provided by contract.  

The legislator intentionally used the term ‘economic rights’. In the Explanatory Memorandum to 
the proposal, the Commission stated that ‘in circumstances where a programmer is employed 
to create programs within a company or organization, the employer will normally require that 
the exclusive rights in the program should remain within his control, with exception of the right 
to claim paternity of the work’.31 In the final directive, ‘economic rights’ replaced the term ‘all 
rights’ leaving ‘moral rights’ outside of the scope of the directive.  

The issue of ‘moral rights’ is not connected purely with the employer-employee situation, but 
from the practical point of view, we will examine it here as this will be the most frequent 
scenario in our project. 

Moral rights are recognized in article 6bis of the Berne Convention: “the author shall have the 
right to claim authorship of the work and to object any distortion, mutilation or the other 

                                                      
30 Ustawa o prawie autorskim i prawach pokrewnych (Polish Copyright and Related Rights Act), Art.9 
punkt 1 (Dz. U. z dnia 23 lutego 1994 Nr. 24.poz.83).  
31 Proposal for a Council Directive on the legal protection of computer programs, OJ 1989 C91/10, 
COM(88) 816 final.  
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modification of, or other derogatory action in relation to, the said work, which would be 
prejudicial to his honour or reputation.” Four types of moral rights can be distinguished: the 
paternity right (the right to be identified as the author of a work), the integrity right (the right to 
object derogatory treatment of the work), the right not to have a work falsely attributed to the 
author, and the right of privacy.32 Even though the Berne Convention is an international 
instrument, the dichotomy of economic and moral rights within copyright is typical for European 
legislation and doctrine. The United States, for instance, still does not fully recognize the moral 
rights of the author. This can be linked to a general difference between the U.S. and European 
approaches to copyright: in the U.S. (where most of the open source licenses were drafted), 
copyright is fully transferable, so the author can sell or give away all his rights to the work. In 
Europe, however, where copyright contains economic and moral rights, the economic rights 
can be transferred, but the moral rights will stay with the author and cannot be assigned.  

In the employer-employee situation, this dichotomy can cause problems. For example, an 
employee who would like to use her paternity right and let her name be mentioned in every 
copy of the work, as well as in every work derived from it, can cause potential technical 
problems for developers, because each newly created derived work will first have to include a 
lot of code with just the names of the authors. The OSS developers and community use 
dozens of programs when creating derivative works, and the moment they need to quote each 
of the authors’ names it could easily become several pages of code.  This could be compared 
to the similar case of the old BSD license advertising clause. Section 3 of this license stated: 
“All advertising materials mentioning features or use of this software must display the following 
acknowledgement: This product includes software developed by the University of California, 
Berkley and its contributors.”  Each developer using a BSD-like license included his own name 
in the license, which could easily add up to a great number of such clauses.   

Another moral right that could be claimed by the employee, and possibly cause problems, is 
the integrity right. The employer taking the decisions about future licenses, open or closed 
source, could be seen as derogatory treatment of the work, e.g. an author who is well known 
from his open source software could object to his employer’s idea to license his work with a 
proprietary license. The UK legislation took care of those cases upfront, by excluding computer 
programs from the reach of those moral rights.33 In other jurisdictions, this is not always the 
case. 

2.4 Article 3 - Beneficiaries of protection 
The Directive grants protection to ‘all natural or legal persons eligible under national copyright 
legislation as applied to literary works’. All Member States are signatories of the Berne 
Convention and as stated in the Explanatory Memorandum to the Commission proposal, ‘the 
rules of national treatment under the Berne Convention will be applied to computer programs 
as to all other literary works’34. The Berne Convention regulates this matter in article 3 where it 
says that ‘the protection of this Convention shall apply to authors who are nationals of one of 
the countries of the Union, for their works, whether published or not and to authors who are not 
nationals of one of the countries of the Union, for their works first published in one of those 
countries, or simultaneously in a country outside the Union and in a country of the Union’35. 
For the purposes of the Berne Convention habitual residence is assimilated with nationality.   

In the case of computer programs, there will often be a situation of joint authorship between 
authors with different nationalities and habitual residences. It will be especially valid in the 
OSS milieu where the community cooperation is worldwide. This may cause a situation where 
one of the authors is eligible for protection (nationality, residence or first publication rule – see 
above) and the other isn’t. The extension of eligibility to all joint authors is left as a matter for 
national legislation. However, the Commission offered a guideline: ‘This anomaly [joint 
authorship of eligible and ineligible authors] can be removed by extending the application of 
                                                      
32 D. Bainbridge, p. 110. 
33 Copyright, Design and Patents Act, S. 79(2) and 81(2), available at 
http://www.opsi.gov.uk/acts/acts1988/Ukpga_19880048_en_1.htm.    
34 Proposal for a Council Directive on the legal protection of computer programs, OJ 1989 C91/10, 
COM(88) 816 final. 
35 Berne Convention for the protection of literary and artistic works, available at 
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html.  
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Articles 3 and 5 of the Berne Convention to all authors where a work has been created jointly, 
provided that at least one member of the group is able to establish a right to protection. In this 
way, programmers from outside the Community and in particular programmers from 
developing countries who cooperate on joint projects with programmers from Member States 
will not be unfairly disadvantaged’36. 

2.5  Article 4  
Article 4 of the Directive provides an exemplary list of the exclusive rights of the author, 
‘leaving other rights to be determined by national law, in accordance with international 
obligations, such as, in particular, the public communication right’37. According to the 
Directive’s provision the rightholder shall have ‘rights ‘to do or to authorize’ the following acts: 
reproduction, translation, adaptation, arrangement, any type of alteration, and distribution to 
the public of her computer programme. 

2.5.1 Reproduction right 
The rightholder has a right to do or to authorize ‘the permanent or temporary reproduction of a 
computer program by any means and in any form, in part or in whole’.  

The rightholder’s ability to control reproduction is ‘fundamental to achieve adequate protection 
for computer programs’38. The Directive uses a broad definition whereby the act of 
reproduction can take place in any form and by any means (different mediums, e.g. 
reproduction from a CD-ROM into a hard disc, and different forms, e.g. comprising source 
code into object code). Reproduction also includes permanent and temporary reproduction, 
and reproduction in part or in whole. Not all scholars39 would agree that any copying, however 
temporary, would constitute the act of reproduction, nevertheless, in the present state of the 
art, the broad interpretation of the term ‘reproduction’ would be comply with the Directive’s 
provision.  The Commission recognized the fact that “unlike other forms of literary work, a 
computer program cannot serve its purpose unless it is ‘reproduced’”40.  

However, a distinction needs to be made between reproduction and replication, where ‘the 
program may be re-created in part or in whole as part of internal processes of the computer 
which runs it. No second permanent copy of the program is made during this process, 
although parts of the program will be ‘reproduced’ and stored in other parts of the memory of 
the computer during the operation of the program. These temporary copying, moving and 
storing operations may leave no trace once the operation of the machine has terminated. Thus 
‘copying’ in the traditional sense of producing a second permanent version of an original does 
not normally take place unless a ‘back-up’ copy of the program is made. Nevertheless, where 
programs are licensed, reproduction without authorization should be prohibited’.41 Based on 
this statement, it is still vague if the distinction between reproduction and replication should 
have any further consequences, but after further review of the Explanatory Memorandum, it 
seems that the term ‘copy’ is common to reproduction and replication and the suggestion is 
made that the wide scope of the term ‘reproduction’ will be applicable42. “Consequently, the 
application of the broad traditional interpretation of ‘reproduction’ of software could lead to 

                                                      
36 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/10, 
COM(88) 816 final. 
37 T. Dreier, P.B. Hugenholtz, Concise European Copyright Law, (Kluwer Law International 2006), p.220. 
38 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/10, 
COM(88) 816 final.  
39 See Lehman quoted by J.H. Spoor in Copyright protection and reverse engineering of software: 
implementation and effects of the EC directive, 19 UDTNLR 1063. 
40 Proposal for a Council Directive on the Legal protection of computer programs, OJ 1989 C91/10, 
COM(88) 816 final.  
41 Ibid. 
42 “For the present time, and in the view of the risk of unauthorized users entering and corrupting 
programs, it is felt that loading should remain under the author’s exclusive control. Similarly, viewing, 
running, transmission and storage of the program all involve reproduction and are potentially damaging to 
the right holder’s interests.” Proposal for a Council Directive on the Legal protection of computer 
programs, OJ  1989 C91/11, COM(88) 816 final. 
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stronger protection and to users becoming more dependant on the copyright holder than is 
true in the case of traditional works.”43 

The Directive says that “insofar as loading, displaying, running, transmission or storage of the 
computer program necessitate such reproduction, such acts shall be subject to authorization 
by the rightholder.” Loading, displaying, running, transmission or storage do not per se require 
authorization, only if a reproduction is needed, but there are opinions stating that, “although 
the text [of the Directive] is somewhat circular, it is generally understood to mean loading, 
displaying, running, transmission or storage is indeed reproduction.”44  

2.5.2 Translation, adaptation, arrangement, alteration 
a) General 

Art.4 (b) stipulates the requirement of authorization for the translation, adaptation, 
arrangement and any other alteration of a computer program. It is a primary right of the author 
to alter his own work and to prohibit others to change anything without his consent. The 
author’s work in our case will be a computer program, so it is obvious that the term ‘translation’ 
will contain not only the possibility to translate from one human language into another, but also 
the translation from one computer language into another and from one code into another. The 
word translation should be interpreted in the more figurative way as ‘the expression or 
rendering of something in another medium or form; transformation, alteration, change; 
changing or adapting to another use’.45 

None of the terms mentioned (translation, adaptation, arrangement, and alteration) are further 
explained or defined in the Directive and, as the lack of definition of the term ‘computer 
program’ itself, this might actually be beneficial the implementation and application of the 
Directive’s provisions. The meaning of those terms overlap in some Member States’ 
legislations and to determine if a particular act is in fact a translation, adaptation or alteration 
will depend on national copyright traditions. All those acts have to be authorized by the 
rightholder, so the end classification is not of that much importance.  

b) Derivative works 
Translation, adaptation, arrangement or any other alteration on a computer program can result 
in creating a derivative work46, which, after passing the originality and eligibility test, will gain 
its own copyright. The historically recognized definition states only that a ‘derivative work’ has 
to be based on one or more pre-existing works.47 All translations and adaptations will therefore 
be identified as derivative works. The Directive states that the exclusive right to control the 
reproduction of an altered computer program should be exercised ‘without prejudice to the 
right of the person who alters the program’. This means that “Member States may not apply to 
computer programs a rule that there can be no copyright protection for works which infringe 
copyright in other work to such situations.”48 So even when a computer program is created by 
infringing the copyright of another rightholder, e.g. by altering it without his permission, it still 
has to be protected by copyright if it fulfils the originality requirement.  

2.5.3 Distribution right 
The last part of article 4 (c) regulates any form of distribution as a restricted act requiring 
authorization of the rightholder. The legislative history of the Directive would suggest that the 
term ‘any form’ was used only to simplify the wording and should replace such forms of 
distribution as sale, licensing, lease, rental and importation.49 The traditional approach to the 
                                                      
43 J.H. Spoor, Copyright protection and reverse engineering of software: implementation and effects of 
the EC directive, 19 UDTNLR 1063. 
44 Ibid. 
45 Oxford English Dictionary online, at http://dictionary.oed.com. 
46 Berne Convention for the protection of literary and artistic works, Art.2(3), available at 
http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html. 
47 S. Ricketson, The Berne Convention for the protection of literary and artistic works, Deventer: Kluwer, 
1987, p. 286 
48 T. Dreier, P.B. Hugenholtz, Concise European Copyright Law (Kluwer Law International 2006), p. 223. 
49 Ibid. 
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exclusive ‘distribution right’ involves handing an existing physical copy over to somebody else 
and does not seem to consider dissemination over the Internet as a form of distribution. In 
European copyright law this kind of acts is rather classified as a reproduction or a 
performance.50 

2.5.4 The exhaustion doctrine 
In the Directive ‘the first sale in the Community of a copy of a program by the rightholder or 
with his consent shall exhaust the distribution right’. The copyright owner will not be able to 
prevent a copy of his program marketed in the EU by himself or with his approval, from 
circulating freely within the EU market. The directive leaves, however, further rental right of a 
copy in the domain of control of the rightholder, as an exception to the ‘exhaustion doctrine’.  

2.6 Article 5 
Article 5 provides the exceptions to the exclusive rights. The Directive stipulates that some 
actions ‘shall not require authorization by the rightholder where they are necessary for the use 
of the computer program by the lawful acquirer in accordance with its intended purposes, 
including for error correction’. The wording of this provision is rather vague and there is a lot of 
space left for interpretation. However there is no freedom left in the area of implementation of 
this provision. Recital 29 states that the Directive does not affect derogations provided for 
under national legislation in accordance with the Berne Convention on points not covered by 
this Directive. ‘Consequently, where the limits of legitimate uses have been carefully defined in 
the Directive, Member States should not maintain broader exemptions’51. 

2.6.1 Error correction 
Article 5(1) is mainly destined to help the lawful acquirer fighting ‘bugs’ and allow him the 
normal usage of the acquired program according to ‘its intended purpose’. The Directive says 
that ‘in absence of specific contractual provisions, the acts reproduction, translation, 
adaptation, arrangement or alteration shall not require authorization by the rightholder, where 
they are necessary for the use of the computer program by the lawful acquirer in accordance 
with its intended purpose, including for error correction’.  However, again, the wording of this 
provision leaves room for at least a few possible interpretation scenarios.  

We will start with the term ‘indented purpose’52, for which it is hard to establish whose purpose 
should be relevant. Should the purpose be described by the author himself, or by the user? If 
by the user, then by which one: the user-developer or the end-user? Those two groups will 
have a completely different interest in the program and their interpretation of the ‘intended 
purpose’ would probably contrast. This issue becomes even more valid in the OSS 
environment as in the ‘open source community’ the end-user often becomes the developer and 
vice versa. Bently points out that ‘recital 18 refers to the ‘intended purpose’ of the program 
itself53. We will not follow this argument as the linguistic analysis of the word ‘intended’ brings 
us to the word ‘intention’ and it is rather impossible to establish ‘dead’ object’s (program’s) 
intentions. The issue of whose intention should apply can only be clarified by the national 
courts given the circumstances of a particular case.   

The next term of article 5(1) that needs some explanation, is the ‘correction of errors’. The 
Directive allows correcting errors in computer programs as long as it is necessary. In order to 
correct some of the errors, the user may need to have access to the source code of the 
computer program. So article 5(1) might be interpreted as a general obligation to provide the 
users with the source code of the program. However, a suggestion like this was definitely not 
the purpose of the Directive as it would mean the mandatory opening of proprietary software. 
                                                      
50 “In fact, the act of placing a copyright work on the network does seem to be subject to both rights in 
French law”- André Françon, News from France, Revue Internationale du doit d’auteur, No. 181, 1999, p. 
232.  
51 T. Dreier, P.B. Hugenholtz, Concise European Copyright Law, Kluwer Law International 2006, p. 225. 
52 Art.5 (1) In the absence of specific contractual provisions, the acts referred to in art.4 (a) and (b) shall 
not require authorization by the rightholder where they are necessary for the use of the computer 
program by the lawful aquirer in accordance with its intended purpose, including for error correction.  
53 T. Dreier, P.B. Hugenholtz, Concise European Copyright Law, Kluwer Law International 2006, p.226.  
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The lobby of software producers would be strongly opposed to that interpretation as their 
business models depend on the possibility to keep the source code closed. Even though this 
provision of the Directive stays rather vague (no definition of whet the ‘error’ itself is)  we do 
not need to go further in this analysis, as our project concerns only open source software 
where the obligation to provide the source code flows from the specific stipulations of the 
license contract. 

Last but not least we might ask ourselves the question if it should be really an exception to be 
allowed to do everything that is necessary to be able to use the object of your purchase? “It 
may be considered that the authorization of such acts is implied by the contact serving as a 
basis of the acquisition of the program and the provision only creates an obstacle to the 
inclusion by the owner of rights of some unreasonably restrictive stipulation”54, so can art.5(1) 
be regarded as a real exception? We will leave this discussion for the time being. 

2.6.2 Back-up copies 
Article 5(2) provides for the authorization to make a ‘back–up copy by a person having right to 
use the computer program’.  When making a back-up copy is necessary for the use of the 
program it cannot be prohibited by contract. ‘Person having a right to use’ is another 
expression used by the Directive, exchangeable with the term ‘lawful acquirer’. This way, 
different types of users will be covered, e.g. purchaser, renter, licensee.55  

The making of a back-up copy may not be prevented by a contract, but what if it is prevented 
by factual inability due to the presence of mechanical disk protection or dongles? Is the user 
allowed to break the protection and make a back-up copy? A solution that could satisfy both 
the user and the producer, could be that the producer makes back-up copies on request of the 
lawful acquirer or that he allows the incorporation of the software into the hard disk of a 
computer, leaving the user with the original disk as a back-up copy. 

The issues of whether a back-up copy is necessary and how it can be obtained in case of 
mechanical protection56 are valid points but again, in our project we will not have to deal with 
this issue as the software we talk about is open source and available online. 

2.6.3 Observation, study, testing 
Art.5(3) states that the legitimate user is entitled to ‘observe, study or test the functioning of the 
program’ to establish the underlying principles and ideas. This is also known as the ‘Black box’ 
reverse-analysis provision57 and was designed to enable users to obtain access to those 
underlying ideas and principles.  

This observation right is limited to acts of normal use of the program, and explicitly does not 
include any alteration or decompilation of the program.58  In our project we will deal with 
licenses which hold provisions allowing far more than the ‘observation, study or testing’ and 
that is why further defining those terms and the specific conditions to perform those actions are 
not relevant. The parties to the license agreement will use their contractual freedom to extend 
the licensee’s right in order to achieve ‘software freedom’ where the acts of ‘observation, study 
or testing’ will not be limited at all. 

2.7  Article 6 
Article 6 permits “reproduction of the code and translation of its form” when it is “indispensable 
to obtain the information necessary to achieve the interoperability of an independently created 

                                                      
54 M. Fiscor The Law of copyright and the Internet (Oxford University Press, 2002), p.478. 
55 T.Dreier, P.B. Hugenholtz, Consise European Copyright Law (Kluwer Law International, 2006), p.227. 
56 See the Commission’s opinion:  “Many programs are marketed with a technical protection systems 
which prevents or limits their unauthorized use or reproduction. If such systems are used by rights 
holders to protect their exclusive rights, it should not be legally possible to remove or circumvent such 
systems without the authorization of the right holder”  (Proposal for a Council Directive on the Legal 
protection of computer programs, OJ  1989 C91/10, COM(88) 816 final) 
57 T.Dreier, P.B. Hugenholtz, Consise European Copyright Law (Kluwer Law International, 2006), p.227. 
58 Copyright Software Protection in the EC, H.D.J. Jongen, A.P. Meijboom, Deventer:Kluwer, 1993, p. 14.  
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computer program with other programs”. The process of ‘reproducing the code and translating 
its form’ will be further called ‘decompilation’. It is allowed only in ‘limited circumstances’ and 
under three conditions: decompilation may be performed by or on behalf of a rightful user, only 
if the information’ has not previously been readily available’ and only when ‘the information is 
necessary to achieve interoperability’.  

There is no other article in the Directive which was so broadly discussed and lobbied. “Major 
software producers feared a protection gap, while independent software developers were 
afraid they would be at the copyright owners’ mercy when trying to develop compatible 
software”59. The Commission tried to take all those points into consideration, but the outcome 
is still lacking universal approval60.  

For our purposes, once again, we have an easier task, knowing that the OSS license’s goal is 
to make decompilation possible and each license will have a specific clause in order to allow it. 

2.8 Article 7 
Article 7 addresses the means of protection against infringement. Member States are obliged 
to ‘provide, in accordance with their national legislation, appropriate remedies’ against the 
person who puts into circulation, or possesses for commercial purposes an infringing copy 
knowing about the fact that this is an illicit copy or having reason to believe that this is an illicit 
copy’. Also, participation in the distribution of any means allowing the circumvention or the 
removal of any protection on a computer program shall be remedied by the Member States: 
‘any act of putting into circulation, or the possession for commercial purposes of, any means 
the sole intended purpose of which is to facilitate the unauthorized removal or circumvention of 
any technical device which may have been applied to protect a computer program’.  

The provision under 7(1)(c) says that “any act of putting into circulation, or the possession for 
commercial purposes of, any means the sole intended purpose of which is to facilitate the 
unauthorized removal or circumvention, of any technical device which may have been applied 
to  protect a computer program.” In other words, the Directive prohibits any dissemination or 
possession of any kind of means which will purely be destined to breach the protection of the 
computer program.  The term ‘technical device’ should be interpreted in a broad way, 
translating ‘device’ as an ‘object’, but also as a ‘method’61. The question of ‘knowing or having 
reason to believe’ is a major condition for prosecution.  

It has to be regretted that only in case of an act of putting into circulation, or the possession for 
commercial purposes of any means, remedies will be available, but that there is no provision 
granting protection against the act of removal or circumvention itself.  

Every Member State needs to introduce the seizure of infringing copies, but the seizure of ‘any 
means’ is left as an option. The Member States may decide completely freely how to introduce 
the remedies into the national law. The choice between civil, penal, administrative remedies 
(or mixture of them) will depend on the national copyright traditions.  

2.9 Article 8 
The initial article 8 required Member States to grant protection of computer programs for ‘the 
life of the author and fifty years after his death’. This provision ‘was repealed by virtue of Article 
11 (1) of Directive 93/98/EEC harmonizing the term of protection of copyright and certain 
related rights.62 Further to Article 1 (1) of the Term Directive, authors of a literary or artistic 
work within the meaning of Article 2 of the Berne Convention now benefit from a harmonized 
copyright term of 70 years post mortem auctoris. This provision also applies in the case of 

                                                      
59 J.H. Spoor, Copyright protection and reverse engineering of software: implementation and effects of 
the EC directive, 19 UDTNLR 1063.  
60 Ibidem:  “much of article 6’s wording is base don compromises which do not solve the conflicts of 
interests but rather leave them to the European Court of Justice to solve”. 
61 http://dictionary.cambridge.org.  
62 This Directive has later been repealed and replaced by Directive 2006/116/EC. 
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authors of computer programs’.63 The original term of fifty years was harmonized with the 
change for all literary works into seventy years. 

The idiosyncrasy of the software world might allow us to state that seventy years of protection 
for computer programs is an unreasonably long period of time. In view of the speed of current 
technical development, after seventy years post mortem auctoris the computer program will be 
completely out of date.64.  

2.10 Article 9 
The Directive‘s stipulations will be without prejudice to any existing legal provisions. As 
examples of possible legal provisions concerning computer programs art.9 mentions patent 
right, trade-marks, unfair competition, trade secrets, protection of semi-conductor products and 
contract law. We will briefly present the most important issues of patent rights, competition law 
and contractual law. 

2.11  Conclusion 
According to the European Commission, ‘the overall results show that the objectives of the 
[Software] Directive have been achieved and the effects on the software industry are 
satisfactory (demonstrated for example by industry growth and decrease in software piracy)’.65 

Nevertheless the topic of harmonized, economical and efficient ways of protection of computer 
programs is still not exhausted.  

In the area of computer technology and programming, the issue of reverse engineering and 
decompilation was brought to the attention during the last two decades. Various interests were 
represented: on one side the authors/software producers (protection against copying and 
unfair imitation), on the other side the users (software needs to be capable of interacting with 
other software). The efforts of the Commission were focused on finding a fair balance between 
those different concerns and perhaps due to that fact some of the questions remain 
unanswered and the Directive does not provide adequate answers to many new challenges in 
the field of the protection of computer programs. 

Finally, it needs to be emphasized that OSS will enjoy the same level of copyright protection 
as the proprietary software. Therefore all the idiosyncrasies of the OSS in question need to be 
carefully described in the licence agreement. 
 

3 Patent protection  
The topic of the patentability of computer programs exceeds the purpose of this paper, 
however, we will try to sketch the present state of play. 

The current situation regarding the patentability of computer programs in Europe is far from 
clear. Patent law at the European level is regulated by the European Patent Convention, in 
which computer programs are excluded from patentability. However, practice shows that 
throughout Europe thousands of patents are being granted that could be considered as 
software patents. National patent offices and the European Patent Office award patents not for 

                                                      
63 Report from the Commission to the Council, the European Parliament and the Economic and Social 
Committee on the implementation and effects of Directive 91/250/EEC on the legal protection of 
computer programs, COM(2000) 199 final.  
64 S. Granger, ‘Emulation as a Digital Preservation Strategy’, D-Lib Magazine, October 2000, Vol. 6 No. 
10.  
65 Report from the Commission to the Council, the European Parliament and the Economic and Social 
Committee on the implementation and effects of Directive 91/250/EEC on the legal protection of 
computer programs, COM(2000) 199 final.  
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a computer program ‘as such’, but for computer-implemented inventions, that prove to have a 
‘technical effect’ beyond the normal interactions between the program and the computer.66 

There was an attempt to regulate this matter by means of a directive and the draft was first 
presented on 20 February 2002 (Proposal for a Directive on computer implemented 
inventions).67 The draft held three conditions for establishing a patent on a computer 
implemented invention: the invention must be susceptible of industrial application, must be 
new and must involve an inventive step. After a plethora of comments and criticism, the draft 
never became final and the situation remains unchanged. Yet, the need to clarify EPO 
procedures and introduce at least some level of transparency remains. However, the way to do 
that is still to be determined. 

It might be worth mentioning that in the U.S., the situation regarding software patents is 
somewhat different: a programme can be patented as long as it is new and non-obvious.68 
Even though the rules of patenting computer programmes in the U.S. are more liberal than in 
Europe, there is a human factor which causes a problem. After all, it is still a person who has 
to assess a patent application and it is extremely hard to avoid mistakes (the quantity of 
applications grows, yet the knowledge of new technologies amongst examiners decreases69). 
This is how the Community Patent Review Project came into life. This initiative allows the 
‘community’ (users, programmers, developers) to evaluate the applications and help the U.S. 
Patent Office to examine applications for software patents with scrutiny.70 Perhaps this is 
something Europe could consider as well. 

The primary goal of the patent system is to promote the progress of science for the public 
benefit. To accomplish this ultimate goal, the patent system encourages innovation by granting 
inventors limited rights to exclude others from their invention. The patent system grants these 
rights recognizing that there may be undesirable effects in the short run which will be offset by 
the system’s ability to spur innovation over the long run.71 

As a general matter, the open source system is consistent with patent policy. Accelerating the 
moment at which knowledge is widely available is consistent with patent policy’s design to 
bring inventions into the public domain for the public benefit. 

It can be argued, however, that on a more detailed level, the open source system threatens to 
clash with patent policy. The patent system uses economic rewards to promote invention. If 
the open source system reduces the economic reward available to downstream inventors, this 
reduction may decrease the amount of long-term innovation. A decrease in long-term 
innovation would be inconsistent with patent policy. 

Such an analysis, however, fails to consider all of the effects throughout the system across 
time. Although open source technology may decrease some downstream economic returns, it 
increases downstream non-economic rewards. In addition, open source licensing may 
increase the level of downstream innovation by encouraging the exploitation of certain types of 
untapped. Finally, open source arrangements decrease the harms of the current patent system 
by reducing patent thickets and avoiding the short-term restriction of supply that one would 
expect under traditional patent licensing. For example, in granting a patent, the patent holder’s 
ability to exclude others from making, using or selling the invention will suppress competition 
and restrict supply of the invention, at least during the patent term.72 Open source inventions, 
which are openly available from the start, do not create the same type of restriction of supply. 

                                                      
66 The three basic criteria for inventions are: they must be susceptible of industrial application, new and 
must involve an inventive step, Art. 52(1) of the European Patent Convention, http://www.european-
patent-office.org/legal/epc/e/ar52.html.  
67 Proposal for a Directive on computer implemented inventions, COM(2002) 92final. 
68 Donald S. Chisum, Chisum onPatents, §1.03[6][i], at 209 (2003). 
69  Community Patent Review Project, Tobias van Schendel, http://www.twanetwerk.nl. 
70 Ibid.  
71 See Jay P. Kesan & Marc Banik, Patents as Incomplete Contracts: Aligning Incentives for R&D 
Investment with Incentives to Disclose Prior Art, 2 WASH. U. J.L. & POL'Y 23, 23-24 (2000). 
72 See Kenneth J. Arrow, Economic Welfare & the Allocation of Resources for Invention, in THE RATE 
AND DIRECTION OF INVENTIVE ACTIVITY: ECONOMIC AND SOCIAL FACTORS 609, 617 (Nat’l 
Bureau of Econ. Research ed., 1962). 
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The overall effect of the open source system is to increase the supply of innovation and the 
speed at which such innovation is available for the public benefit, effects that are consistent 
with patent policy. 

 

4 Competition law aspects 
The overlap of the EU competition rules with IP laws becomes especially significant when it 
comes to technology licensing and technology transfer agreements. It is not the purpose of this 
paper to thoroughly analyze this matter, but it is important to not forget competition law 
stipulations when drafting a license agreement. The provisions of Art. 81 of the EC Treaty 
prohibiting contracts which limit, prevent or distort competition and Art. 82 concerning abuse 
by private companies of their dominant position in the market will have a direct impact on 
market practice with regard to trading computer programs within the EU.  

Contracts are caught by Art.81 (1) when they are likely to have an adverse effect on the 
parameters of competition on the market, such as price, output, product quality and variety, 
and innovation.73 As examples of license agreement clauses which will be in conflict with 
competition law we can name price-fixing agreements, market sharing agreements (where 
actual or potential competitors agree on allocation of markets or costumers) and provisions 
prohibiting the integration of complementary technologies. Well-known practices contradictory 
to Art. 82 are, for example, price squeezing (using a dominant position on more than one 
market to form down-stream prices) or dumping (charging a price that is either below the price 
a supplier charges in its home market or that is below its costs of production). On the contrary, 
provisions concerning confidentiality obligations, obligations not to sublicense or not to use the 
licensed technology after the expiry of the license, provided that the licensed technology 
remains valid and in force, or obligations to assist the licensor in enforcing the licensed 
intellectual property rights are deemed non-restrictive.74 

Finding anticompetitive effects of any market behaviour requires finding market power, 
anticompetitive effects, and proof that the anticompetitive effects outweigh any pro-competitive 
benefits. Many open source products would not have market power in a properly defined 
market, given the availability of substitutes. For example, Linux does not have market power in 
the operating system market given competition from other operating systems such as 
Windows. If an open source group did possess market power, any anticompetitive effects of 
open source would have to be weighed against the pro-competitive effects. 

One might argue that open source arrangements could be characterized as an attempt by the 
original open source group to prevent the development of a downstream product that would be 
available on different terms. Such behavior could be described as an attempt to reduce 
competition, which could restrict supply in relevant markets.  

Behavior that restricts supply may, indeed, be considered anticompetitive under the antitrust 
rule of reason. The open source group, however, is not trying to restrict the supply of available 
products. It is trying to increase the supply of products that are available by ensuring that the 
products in their most advanced incarnation remain openly available. Thus, the effects of the 
open source system are better characterized as increasing rather than reducing the supply of 
relevant products. 

Finally, any anticompetitive effects of the open source behavior would be outweighed by the 
pro-competitive effects of reducing patent thickets and promoting the creation and 
dissemination of ideas without a short-term restriction of supply. Thus, the effects of the open 
source technology system should not be considered anticompetitive. 

                                                      
73 Communication from the Commission - Notice - Guidelines on the application of Article 81(3) of the 
Treaty, OJ C 101, 27.04.2004, item 24, p. 97-118. 
74 F.L. Fine, The EC Competition Law on Technology Licensing, (London: Sweet and Maxwell, 2006), 
p.89. 
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5 Contract law issues 
Working on the Cascadoss project, we will need to deal with license agreements. Each license 
is a contract to which contract law rules apply. ‘Copyright law may be strengthened, extended 
or otherwise modified by such contractual terms and it is important that parties to an 
assignment or license agreement clearly think through the implications in copyright law’75. The 
OSS licenses are contracts and they will have to fulfil the same requirements as the 
proprietary software licenses or other copyright licenses, i.e. a license agreement needs to be 
a mutual agreement (might be expressed in any form: e.g. shrink-wrap, browse-wrap, click-
wrap licenses), the effect of the license needs to be spread in time and it has to be an 
agreement where there is consensus ad idem (i.e. there is a common understanding in the 
formation of the contract). 

A copyright license has an intuitu personae character, which is well established in the 
copyright law doctrine. This means that the licensor agrees to the conditions of the license only 
with this specific licensee as counterparty. Consequently, sublicensing is not allowed unless 
the contract states explicitly otherwise. Now the question is, if the same rule will apply to Open 
Source licenses, where ‘the author’ does not really care who the licensee is. The answer to 
this question should be positive as we already established that OSS licenses should be treated 
the same way as other types of copyright licenses.  

There are a number of other issues that need to be taken into account in the drafting and use 
of a license, but it is impossible to discuss all of them here. However, as a basic requirement 
should be named the clear determination of applicable law. To find out which country’s legal 
system will apply is crucial for e.g. the further recognition of qualification of the OSS contract 
(donation/sale, B2B/B2C), the rights and obligations of the parties, the validity of warranty and 
liability disclaimers. 

6 Open Source Licences 

6.1 Introduction 
In order to perform the ever more sophisticated tasks demanded by modem enterprises, 
software solutions have become increasingly larger and more complex. To engineer these 
systems, software developers find that they need to use more third-party components in their 
products. Just as automobile manufacturers combine off-the-shelf subsystems (e.g., wheels, 
brakes, or electronics) with custom-made work (e.g., aesthetic design), today’s software 
developers increasingly use third-party components in combination with custom-built software, 
taking advantage of the fact that the third-party components provide functionality that is 
already developed, tested and ready to install. This trend is evident on a macro level, where 
systems integrators create large-scale solutions using applications from many different 
vendors, and on a micro level, where the development of an individual software application 
might involve dozens of separate components. The importance of standards, the emergence 
of outsourcing and the evolution of programming languages that are platform independent and 
that facilitate reuse and interoperability (e.g., Sun’s Java, Microsoft’s Visual C++) all further 
promote developers’ use of third-party code. 

Consistent with this trend is a continued increase in the use of open source software (OSS). 
The term 'open source' means different things to different people (see discussion below), but 
generally refers to software distributed with its source code without charge (or for a nominal 
fee) and under licence terms that allow others to modify and enhance the software. 'Source 
code' is the human-readable form of a computer program that developers write and then 
(typically) convert into a program that a computer can execute using a software tool, such as a 
compiler. Often the development of OSS is organised into projects managed publicly on the 
Internet that centre around a common problem, development platform, user type or application 
of interest to the project developers. There are many different types of open source projects, 
ranging from small projects run by one or two individuals to large projects involving tens or 
hundreds of developers, and some benefit from direct or indirect corporate sponsorship. There 

                                                      
75 D. Bainbridge, Software Copyright Law, Butterworths, 1994, p.32.  
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are even companies whose entire product line is open source. Thus, different open source 
projects are managed in very different ways, and with very different goals. One common 
thread, however, is the willingness of the open source developers to share their software 
(including source code) with others in order to encourage its use. 

Generally speaking, software developers like using open source because it is easy. It is 
possible to customise and add desired features because the source code, by definition, is 
available, and the licence terms typically permit modification and redistribution. The software is 
typically freely available for download over the Internet, allowing a developer to find and try it 
as desired. With no licence fee to pay, a corporate developer need not request approval from a 
budget manager, avoiding another possible obstacle to adoption. More recently, many open 
source projects have matured and are of sufficient quality that it is reasonable for a developer 
to consider using them in or with a commercial offering. 

Advocates also suggest that OSS is more stable and reliable than proprietary software of 
similar maturity – primarily because a development community often forms to support open 
source programming projects, offering valuable suggestions and input. Furthermore, 
participation in an open source project can build goodwill and recognition for a developer and 
his or her company among the project’s software programmers. 

For these reasons and others, a software developer may select an open source component 
because, from the developer’s point of view, it is a simple way to obtain necessary functionality 
quickly. What developers need to consider, however, is that OSS is typically not in the public 
domain; rather, like most other software, it is licensed under specific terms. A consequence of 
the evolution of software engineering is that developers need to consider the obligations that 
are expressed in open source licences, perhaps much more now than ever before. 

6.2  In search of a definition 
The open source movement traces its origins to the “free software” movement. A reaction to 
the proprietary software model, the free software movement was founded in 1984 on the ideals 
of freedom, community and voluntary cooperation.76 Since source code is needed to modify 
software, and since proprietary software companies distributed only object code copies of their 
software, the end users of the software were entirely dependent on the software company to 
provide bug fixes and upgrades. The end user had to wait for the company to provide these, 
and to pay whatever price the company imposed. Frustrated with this proprietary software 
model, the free software movement rested on the principle that the public should have “the 
freedom to study, change and redistribute the software” it uses or obtains; “these freedoms 
permit citizens to help themselves and help each other, and thus participate in a community.”77 
As its leading voice, Richard Stallman put it, “the ‘free’ in ‘free software’ refers to freedom, not 
price”.78 He notes that this “contrasted with the more common proprietary software, which 
keeps users helpless and divided: the inner workings are secret.”79 

The free software community thus began to work on the free software open source GNU 
operating system, an effort they called the GNU Project.80 Over time, the developer community 
developed, evolved, and finished more and more of the components of a complete operating 
system. Once Linus Torvalds added the Linux kernel, this combined GNU/Linux operating 
system was complete, and is what we generally call the Linux operating system today.81 Many 

                                                      
76 The Free Software Foundation, a tax-exempt charity, was founded in 1985. See Richard Stallman, The 
GNU Project, at http://www.fsf.org/gnu/thegnuproject.html (last modified Dec. 2001). 
77 Ibid. 
78 Free Software Foundation, The Free Software Definition, at http://www.fsf.org/philosophy/free-sw.html 
(visited Apr. 17, 2008). 
79 Richard Stallman, The GNU GPL and the American Way, at http:// www.fsf.org/philosophy/gpl-
american-way.html (visited Apr. 17, 2008). 
80 Free Software Foundation, GNU's Not UNIX!, at http:// www.fsf.org/ (visited Apr. 17, 2008). 
81 See Richard Stallman, The GNU Project, at http://www.fsf.org/gnu/thegnuproject.html (last modified 
Dec. 2001). 
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other smaller open source projects were completed as well, providing much of the software 
underlying the Internet.82 

The “open” – as opposed to “free” – source movement arose in reaction to Netscape’s 
announcement that it planned to give away the source code of its browser software in early 
1998.83 Rather than following the free software movement, which argued that software should 
never be proprietary (attacking the proprietary model upon which all commercial software 
companies were founded), the “open source” movement sought to co-opt the business world: 
“We realized it was time to dump the confrontational attitude that has been associated with 
‘free software’ in the past and sell the idea strictly on … pragmatic, business-case grounds”.84 
They called this new movement “open source,” to distinguish it from the anti-business “free 
software” movement. The label “free software” troubled them in any event, because it could be 
confusing whether “free” referred to price, dedication to the public domain, or distribution under 
an open source license.85The open source movement was eventually organized into an entity 
called the Open Source Initiative (OSI).86 

OSI takes a more pragmatic approach than the free software movement. Both want open 
source licensing to become more widespread, but instead of positioning it as a threatening 
replacement for the commercial software industry, OSI positions the commercial software 
industry as an ally to help spread the use of open source licensing. OSI argues that open 
source licensing is useful to the business world. “The foundation of the business case for 
open-source is high reliability. Open-source software is peer-reviewed software,” proofed and 
tested by a whole community of developers.87 By leveraging a community of open source 
developers, a software program can be written more quickly and more cheaply--in effect one 
can outsource some of the work to the open source community, which does not charge for its 
services. For a small company, open source also affords an opportunity to quickly gain market 
share or mind share, if the company can interest the open source community in taking up the 
project.88 

OSI has published a definition enumerating the elements required for a software license to 
qualify as an open source license. They are nine:89 

1. The license must permit anyone to further distribute the open source software for 
free as a component of an aggregate software distribution containing programs from 
several different sources. 

2. The open source software must be made available in source code form and must 
be freely distributable in source code form. This enables others to gain access to the 
source code, in contrast to the proprietary software model. 

3. The license must allow modifications to the source code, and allow redistribution of 
the modified software under the same terms as the original open source software. 

4. The license may restrict redistribution of modified software, however, as long as it 
permits distribution of the modifications themselves in source code form. This enables 
the initial code base to remain in its pristine state, so the community can see what 
modifications are available or proposed. 

                                                      
82 See Marcus Maher, Open Source Software: The Success of an Alternative Intellectual Property 
Incentive Paradigm, 10 Fordham Intell. Prop. Media & Ent. L.J. 619, 621-24 (2000). 
83 Open Source Initiative, History of the OSI, at http:// www.opensource.org/docs/history.html (visited Apr. 
17, 2008). 
84 Ibid. 
85 Open Source Initiative, Why Free Software is Too Ambiguous, at 
http://www.opensource.org/advocacy/free-notfree.html (visited Apr. 17, 2008). 
86 Open Source Initiative, OpenSource.Org, at http:// www.opensource.org/index.html (visited Apr. 17, 
2008). 
87 Open Source Initiative, Advocacy, the Open Source Case for Business, at 
http://www.opensource.org/advocacy/case_for_business.html (visited Apr. 17, 2008). 
88 Ibid. 
89 Open Source Initiative, The Open Source Definition, at http:// www.opensource.org/docs/definition.html 
(visited Apr. 17, 2008). 
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5. The license must not discriminate against any person or group. 

6. The license may not restrict the use of the code to a particular field of use. Thus, it 
cannot restrict use of the code for educational purposes only, for instance. 

7. The licensed rights must apply to all to whom the program is redistributed without 
the need for execution of an additional license. This prevents indirect means of making 
openly available source code less open, such as by requiring a separate non-
disclosure agreement. 

8. The licensed rights must not be dependent on using the software only as part of a 
larger work with which it is initially obtained. 

9. The license must not restrict other software that is distributed along with the 
licensed software. For example, the license must not require that all other programs 
distributed on the same CD-ROM must also be open-source software. 

The Free Software movement classifies open source licenses slightly differently from the OSI, 
focusing primarily on five key elements: 

1. The freedom to run the program, for any purpose. 

2. The freedom to access the source code, and modify it. 

3. The freedom to redistribute copies of the program. 

4. The freedom to release your modifications to the public. 

5. Is it a “copyleft” license?90 

The four freedoms are consistent with (albeit broader than) the criteria employed by the OSI. It 
is the fifth element what sets this definition apart. Copyleft is not itself a freedom, but a means 
to ensure that the four freedoms cannot be withdrawn from the public.91 The Free Software 
Foundation explains:  

“The simplest way to make a program free is to put it in the public domain, uncopyrighted. This 
allows people to share the program and their improvements, if they are so minded. But it also 
allows uncooperative people to convert the program into proprietary software. They can make 
changes, many or few, and distribute the result as a proprietary product. People who receive 
the program in that modified form do not have the freedom that the original author gave them; 
the middleman has stripped it away. … So instead of putting GNU software in the public 
domain, we ‘copyleft’ it. Copyleft says that anyone who redistributes the software, with or 
without changes, must pass along the freedom to further copy and change it. Copyleft 
guarantees that every user has freedom. … Proprietary software developers use copyright to 
take away the users’ freedom; we use copyright to guarantee their freedom. That's why we 
reverse the name, changing ‘copyright’ into ‘copyleft.’”92  

In other words, copyleft licenses provide that you may distribute the open source code and any 
modifications to it, but only under the same open source license under which you received it. 
In this way, as the code and modifications to it pass from person to person or entity to entity, 
they remain open source. This ingenious tactic is embodied in the GPL, but not the BSD 
license. Thus, the Free Software Foundation characterizes the BSD license as free, but not 
copyleft.93 

OSI has accepted both the GNU GPL and the BSD License as approved Open Source 
licenses, despite their polar positions on the spectrum of open source licenses.94 

                                                      
90 Free Software Foundation, The Free Software Definition, at http://www.fsf.org/philosophy/free-sw.html 
(visited Apr. 17, 2008). 
91 See David McGowan, Legal Implications of Open-Source Software, 2001 U. Ill. L. Rev. 241, 244-45. 
92 Free Software Foundation, Licenses, at http:// www.fsf.org/licenses/licenses.html (visited Apr. 17, 
2008). 
93 See Free Software Foundation, Various Licenses and Comments About Them (Feb. 2000), at 
http://www.fsf.org/licenses/license-list.html (visited Apr. 17, 2008). 
94 See Open Source Initiative, The Open Source Initiative, The Approved Licenses, at 
http://www.opensource.org/licenses/index.html (visited Apr. 17, 2008). 
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6.3 Why participate? 
The OSS movement is grounded in the notion that end users should have the ability to study, 
change, modify, and redistribute the software they use. Most software is distributed in the form 
of object code, whereas in order to modify the software, a programmer needs the source code. 
Without access to the source code, and the authorization to change it, end users must depend 
on the original software company to fix bugs, provide upgrades, and modify the program for 
individual requirements. In the fast-paced and individualistic world of software programming, 
such an arrangement seems excruciatingly slow and insufficiently attuned to the advantages 
of, and desire for, free intellectual exchange. 

In contrast to this approach, open source pioneers developed a different model in which 
source code is distributed along with object code, and users are authorized to distribute and 
modify the program toward their individual ends. The most successful modifications are then 
reviewed and adopted by the broader user community. 

In many open source software projects, a group of developers will operate loosely as project 
managers guiding the incorporation of new code into the evolving program. Some open source 
software programs have begun with a contribution of software which is then provided to the 
community on terms that allow modification and redistribution (e.g., Mozilla). Other open 
software programs begin as little more than an idea, which must then be developed into a 
project by the broader programming community (e.g., Linux). 

A key problem for the open source software movement is the challenge of ensuring that, after 
the source code is released to the public, it remains available for future users to modify and 
distribute. If developers simply renounce their copyrights and release the code into the public 
domain, those who make improvements would be able to make the improved version closed 
and proprietary. For example, one who modifies the original program by adding functionalities 
or fixing bugs could claim to have created a derivative work based on a product in the public 
domain. The second comer would then hold an independent copyright on the derivative work 
and could exercise that copyright by releasing the derivative program solely in a closed 
proprietary fashion. If this happened, the open source project could quickly degenerate. The 
best versions of the program might be proprietary, and the software could become closed. 

Ensuring continued open access to the program requires a creative twist on the notion of 
copyright protection. Rather than releasing the information into the public domain, open source 
developers retain their right to control the product, exercising those rights only to the extent of 
trying to ensure that the product remains open for modification and distribution. For example, 
many open source software products are licensed under the GPL, which requires, among 
other things, that enhancements and derivatives must be made available on the same open 
use and distribution terms as the original software. This approach has been called “copyleft.” 
This humorous term reflects the notion that participants use the copyright system, which 
normally operates to restrict the use of works, in a manner that keeps works free from 
restrictions. 

The currency for those who participate in the OSS movement is different from traditional 
economic rewards. Programmers volunteer their time and ideas and successful programmers 
are rewarded with prestige in the programming community. In addition, prestige within the 
programming community may translate into traditional economic rewards in that programmers 
who demonstrate skills in the open source community can trade on that reputation in the job 
market. Other rewards include the satisfaction of contributing to a body of knowledge and the 
joy of participating in an intellectual exchange. One author describes these phenomena in the 
following fashion: “Most who use and improve [OSS] do so with the hope of making a unique 
and lasting contribution to the body of knowledge or, in hacker terminology, coming up with a 
“cool” hack. For example, only hours after Netscape had released the code for its Internet 
browser, a group of Australian programmers “had attached a cryptographic add-on” that 
enabled Netscape’s program to conduct secure Internet transactions. The Australians “were 
paid handsomely - but not with money. The programmers … got paid in respect from the rest 
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of the programming community and in the satisfaction of turning out an elegant useful bit of 
software.”95 

The wish to participate in, and contribute to, the advancement of science may explain why 
individuals participate in NASA’s open source Mars project. The project, which is part of the 
Mars mission, asks volunteer “clickworkers” to help identify millions of craters and draw a map 
of the planet. 

Other rewards for participation in open source projects may include the appeal of altruism. For 
example, the ThinkCycle project focuses on finding engineering solutions to problems that 
plague underserved communities and the environment. This academic nonprofit project is a 
brainchild of a group of MIT students. It operates as an open source web-based design 
collaborative. Among other projects, ThinkCycle has addressed a problem facing health care 
volunteers trying to fight cholera. The challenge was to develop a kit to instruct local people on 
the use and calibration of IV equipment. Easy-to-use systems cost $2,000 per patient, putting 
these systems beyond the reach of most communities facing cholera outbreaks. Less 
expensive systems were available, but required skilled workers to administer them. ThinkCycle 
designed a system that cost $1.25 to manufacture and could be administered by unskilled 
workers.96 Project volunteers presumably were motivated at least in part by the intangible 
rewards of helping desperately ill people in poor communities. 

Although most open source software endeavors offer intangible rewards to participants, not all 
eschew the more traditional economic rewards. For example, some companies have been built 
on the concept of providing peripheral products and services to support the open source 
product. For example, the Linux operating system was developed, and is expanded and 
maintained in an open source, collaborative process. Red Hat, Inc. provides software support 
services and easy-to-use bundles of Linux for a fee.97 Red Hat did not develop the software on 
which Linux operates nor does it employ the programmers that maintain it. Red Hat does not 
control the future development of Linux and cannot direct any improvements made to it. 
Despite these limitations, Red Hat has generated sufficient business to win the approval of 
financial markets and maintain significant market capitalization. 

6.4 Typical open source licence provisions 
As with commercial software in general, the rights and obligations that apply to an open source 
software program are contained in the licence agreement accompanying the software. No 
single licence applies to all open source software, and the licences are as varied as the open 
source projects they cover. There are well over 50 licences approved by the Open Source 
Initiative, a group that certifies licences according to its definition of 'open source'.98 There are 
even more open source licences that are used widely, but have not been submitted or have 
not made it through the Open Source Initiative’s approval process. All have different terms and 
frequently use different words for similar types of obligations. 

A few examples of open source agreements include the GNU General Public Licence, the 
BSD Licence, the Mozilla Public Licence and the Apache Software Licence. Each contains its 
own set of terms and conditions that must be taken into account when using or distributing the 
software. In fact, specific restrictions apply to the most popular open source programs even 
though they are distributed without charge. For example, the GNU General Public Licence 
(GPL), which covers many of the programs in a typical Linux operating system distribution, 
allows distribution of modified versions of the open source program only if the modifications 
are licensed under the same terms as the underlying open source software. Accordingly, if 
code licensed under the GPL is incorporated into a company’s own proprietary software, the 
resulting product might have to be distributed with its source code and in accordance with all of 
the other terms of the GPL. 

                                                      
95 Patrick K. Bobko, Open-Source Software and the Demise of Copyright, 27 RUTGERS COMPUTER & 
TECH. L.J. 51, 83 (2001). 
96 See Lee Ridgway, ThinkCycle: Reaching Out to Solve Real-WorldProblems, 17 INFO., SERV. & 
TECH. THROUGHOUT MIT 3, at 2 (Jan./Feb. 2002), available at 
http://web.mit.edu/is/isnews/v17/n03/170301.html. 
97 See Red Hat, at http://www.redhat.com (last visited Apr. 15, 2008). 
98 See http://www.opensource.org/licenses (last visited Apr. 15, 2008). 
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Other open source agreements are less restrictive than the GPL. Some allow inclusion of the 
open source code in a proprietary program, and require only that a copyright and/or other 
notice of the program’s origin accompany the software. Others require a licence of all 
modifications to a particular entity. Therefore, developers contemplating use of a particular 
open source programme need to understand the specific terms in the licence under which it is 
provided in the context of its intended use. 

6.5  Associated risks 
When evaluating an open source project for use within a company, or for inclusion in products, 
a company should consider the very same issues that would be considered when 
contemplating commercial software licences. Some such concerns are as follows: 

6.5.1 Functionality and performance 
Does the software functionally serve the desired purpose? The primary question here is 
whether the software is commercial or open source. This should be straightforward to 
determine for open source, because the software and the source code are available for 
evaluation. 

6.5.2 Support 
Commercial software typically comes with an available support contract. Some OSS also has 
available commercial support, but for some projects end users need to rely on internal 
resources or on a community of developers (who may or may not be as reliable as a 
commercial vendor). The availability of the source code makes self-help possible, but requires 
an additional allocation of resources. 

6.5.3 Cost 
Comparing the benefit with the cost of compliance is paramount when evaluating the 
usefulness of third-party software. With a commercial licence, this typically means licence 
fees. With OSS, it means understanding the distribution terms and determining whether those 
terms are compatible with your business. For example, if the licence terms require distribution 
of source code in some cases, you need to know whether you will be required to distribute 
source code in a manner that will affect your business model. Even the cost of maintaining 
required notices should be taken into account, although this typically just involves adding 
additional steps to a software release process. 

6.5.4 IP protection 
A software developer considering whether to incorporate open source components into its 
software also should take into account the issue of protection of its own IP rights. It may not be 
possible, for example, to maintain trade secret protection for information incorporated into 
OSS. Likewise, certain open source licence agreements might be interpreted as licences to 
the distributor’s patents, and so a company that has patents should carefully consider steps to 
prevent the unintended loss of patent rights. 

6.5.5 Third-party IP claims 
Often the provisions involving the protections for the end user against claims that the software 
infringes a third party's intellectual property (eg, patent, trademark, copyright, trade secret 
claims) are heavily negotiated. Sometimes commercial vendors offer indemnification for this 
risk. Open source licences typically do not include a contractual indemnification obligation, but 
some vendors do offer such protection separately. Typically, an end user would be relying on 
the strength of the open source developers and the project's community to work together to 
defend against IP infringement claims. An evaluation of the strength of the community and the 
levels of control maintained by the developers over the development may be helpful in 
assessing risk. 

A company should customarily consider each of these issues in the context of a commercial 
licence agreement, and should likewise consider the same issues as part of an evaluation of 
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an OSS. While these concerns may be addressed slightly differently in the context of open 
source, and might not even be addressed in the licence agreement itself (e.g., there might be 
more reliance on community response than on contract), often companies grow comfortable 
with their use of open source code after thinking these issues through. 

6.6 Due diligence 
One consequence of the increasing use of OSS has been an increased level of due diligence 
on open source in commercial transactions. In the context of any investment, merger or 
acquisition or public offering, technology companies are often asked to provide a list of the 
third-party IP that they rely on to conduct their business. For software companies, in the 
context of corporate transactions and some larger licence and distribution agreements, there is 
an increasing scrutiny on the third-party components in products that the company uses to 
make its products. Given the ease with which developers can include OSS in a product, 
investors, purchasers, underwriters, licensors and distributors should look extremely carefully 
to make sure there are no hidden problems. 

Different acquirers and investors have differing levels of tolerance for open source usage, but 
virtually all will want to know that the use of third-party software, including open source, has 
been carefully and thoughtfully managed. Software due diligence may include: 

  a general inquiry into the origin of the company’s technology; 

  a review of all agreements related to the software; 

  conducting interviews with the management and/or the development team; 

  running simple text-searching programs on the target’s software to identify embedded 
copyright and licence notices; and 

  running more sophisticated code-scanning tools to compare against a known library of 
third-party software. 

Often problems found in this sort of due diligence are used to make an initial go/no-go 
decision. However, it is possible that careless use of open source could cause changes to deal 
terms that make the proposed transaction unattractive to the parties. Thus, it may be much 
better to identify and resolve open source issues in a private and privileged dialogue with the 
company in-house counsel in advance than to try to address these issues for the first time in 
the midst of a transaction. 

6.7 Internal procedures 
Compliance with open source licences requires focused attention on behalf of the 
management, but generally is not considered to be unduly burdensome. The important thing 
here is to manage it effectively by: 

  reviewing the licence and the business case before adopting an open source solution; 
and 

  knowing what third-party components are in a software program before it comes up in 
the context of a transaction. 

Companies can put internal procedures in place to facilitate the initial review and ongoing 
compliance with the licence terms, and to evaluate the third-party software with regard to 
functional and other risks. For many development groups this may simply involve scheduling 
management and developer time to review open source usage before it is integrated into the 
end product. Others might look to automated tools that are now available to help manage the 
effort, and to consultants who have significant expertise in OSS. 
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7 Specific open source licences’ terms and 
conditions 

7.1 Introduction 
More than 170.000 projects have been registered at Source Forge, the leading repository for 
open source initiatives.99 One of the critical factors for every open source project’s success is 
the license it uses. The license determines how the open source community will develop and 
distribute the software, and determines the evolution of the open source project. There are 
many types of open source/free software licenses and they differ in the clarity, length and legal 
effect. Therefore, they will be introduced below one by one. All those licenses can be 
categorized into two groups: reciprocal licenses (GPL, MPL, LGPL) and academic licenses 
(BSD, Apache). In this order they will be briefly described below. 

7.2 General Public License (GPL) 
The General Public License (GPL) written by Richard Stallman is now one of the most 
frequently used open source/free software licenses. The GPL is a typical copyleft license. Its 
Preamble boldly declares that it is “intended to guarantee your freedom to share and change 
free software--to make sure the software is free for all its users.”100 The GPL provides that you 
may copy and distribute copies of the program’s source code, provided that you conspicuously 
publish on each copy an appropriate copyright notice and disclaimer of warranty; keep intact 
all the notices that refer to the GPL and to the absence of any warranty; and give any other 
recipients of the program a copy of the GPL along with the program.101 You can charge money 
for the physical act of transferring a copy.102 

In addition, you can modify the program, and copy and distribute your modifications or the 
entire modified program under the above terms, provided that you meet three conditions:  

  you must include notices on any modified files;  

  in most cases, you must cause the program to display a notice that users may 
redistribute the program under these conditions, and telling them how to get a copy of 
the GPL; and  

  “[y]ou must cause any work that you distribute or publish, that in whole or in part 
contains or is derived from the Program or any part thereof, to be licensed as a whole 
at no charge to all third parties under the terms of this License.”103 

This third condition is the copyleft provision, and the most controversial feature of the GPL. 

The goal of the copyleft provision is to prevent anyone from taking the open source code 
private (in other words, distributing it under a proprietary, non-GPL license). Consider the 
Linux operating system. This robust operating system is the product of the free labor of 
hundreds of skilled programmers over many years, and it is successful enough to be used in 
many commercial environments. Without copyleft, a party could obtain the open source code 
for Linux, make some enhancements, and then license the enhanced operating system under 
a proprietary model – selling object code copies of this new operating system, but not 
revealing the source code. This party would have contributed very little to the enhanced 
program, and would be appropriating the labor of all those programmers who shared their 
modifications for free. Such conduct would likely limit the success of open source software, 
since the free labor open source community would be reluctant to share enhancements if 
someone else could take them private and not share his own enhancements. Thus, requiring 
that any derivative works of GPL code also be covered by the GPL seems reasonable, since 

                                                      
99 See http://sourceforge.net/index.php (visited Apr.17, 2008). 
100 Free Software Foundation, GNU General Public License, Version 2 (June 1991), at 
http://www.fsf.org/licenses/gpl.txt (visited Apr. 17, 2008). 
101 Id. § 1. 
102 Id. § 1 para. 2. 
103 Id. § 2(b). 
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but for the GPL license, the user would have no rights to create the derivative works in the first 
place. 

Indeed, the GPL goes on to assure that “it is not the intent of this section to claim rights or 
contest your rights to work written entirely by you.”104 Thus, the copyleft provision applies to 
“the modified work as a whole. If identifiable sections of that work are not derived from the 
Program, and can be reasonably considered independent and separate works in themselves, 
then this License, and its terms, do not apply to those sections when you distribute them as 
separate works.”105 The next sentence of the GPL, however, potentially undermines the prior 
language, and has catastrophic implications for the unwitting user of GPL software: “But when 
you distribute the same sections as part of a whole which is a work based on the Program, the 
distribution of the whole must be on the terms of this License, whose permissions for other 
licensees extend to the entire whole, and thus to each and every part regardless of who wrote 
it.”106 This chilling conclusion is buttressed by the condition to the license itself: “You must 
cause any work that you distribute or publish, that in whole or in part contains . . . the Program 
or any part thereof, to be licensed … under the terms of this license.”107 Thus, if you 
incorporate some GPL code in your proprietary software product, arguably your whole 
proprietary product becomes open source and must be licensed by you under the GPL. This 
illustrates the importance of fully understanding open source licensing before deploying it in a 
commercial context. 

Imagine if one of the thousands of Microsoft software developers, working on his small piece 
of the franchise software product Microsoft Windows (a separate and independent work), while 
surfing the internet came across a few lines of GPL code and included them in his work, which 
eventually became part of Windows. According to the GPL, Windows would suddenly become 
an open source program, freely available to all. A startup software company, short of 
programmers, might for convenience decide to include a small piece of GPL code, perhaps a 
simple utility, in its software product. Many small software companies have not mastered the 
terms and conditions of the GPL and they might lose the ability to market their own product. 
Indeed, the OSI explains that GPL programs contaminate proprietary code to which they will 
be actively linked at runtime.108 This means that even if the startup software company was 
savvy enough not to include the GPL code in its product, but provided it as a separate product 
that only shares data with the proprietary product, the startup may still lose. The OSI 
interpretation suggests that a completely separate proprietary program will become GPL if it 
merely shares data with GPL code, even if the only such sharing occurs while the program is 
actually running. This phenomenon – that proprietary code becomes open source whenever 
combined with open source code – is the so-called “viral effect” of copyleft licenses. Like a 
virus, GPL code infects any proprietary code with which it is combined, turning it into GPL 
code as well. 

The GPL also provides that you may copy and distribute a program in object code form, 
provided that you include a copy of the source code, or make it easily available for no more 
than the cost of the physical transfer, under the terms of the GPL.109 Finally, the GPL includes 
a disclaimer of warranties and a provision absolving the developer of the program and all 
contributors from any liability.110 

Thus, the GPL is the prototypical copyleft license, and for the reasons above, must be used 
extremely cautiously. 

                                                      
104 Id. § 2(c) para. 3. 
105 Id. § 2(c) para. 2. 
106 Id. 
107 Id. § 2(b). 
108 Open Source Initiative, The Open Source Definition, annotation to item 9, at http:// 
www.opensource.org/docs/definition.html (visited Apr. 17, 2008). 
109 Free Software Foundation, GNU General Public License, Version 2 (June 1991), § 3, at 
http://www.fsf.org/licenses/gpl.txt (visited Apr. 17, 2008). 
110 See id. §§ 11, 12. 
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7.2.1 GPLv.2.0 
Stellman’s ideological battle with software and hardware market giants turned into GPL 
versions race. Under GPLv.2.0, the licensor agrees to allow you to use, copy, modify and 
distribute software published under the GPL. But there are, again, restrictions to this generous 
offer, the most important of them being the copyleft clause requiring you to use the terms of 
the GPL license for the modified work when it is further distributed. This is how Stellman 
explains the need for the copyleft clause: “To protect your rights, we need to make restrictions 
that forbid anyone to deny you these rights or to ask you to surrender the rights. These 
restrictions translate to certain responsibilities for you if you distribute copies of the software or 
if you modify it.”111  

Let us examine how it actually works. Program A is licensed under BSD license, program B is 
GPLed and program C is person’s X proprietary software.  Person X is rightful licensee of the 
program A and B and copyrightholder for the program C. He noticed that to improve his 
program C he should integrate elements of the program A and B. If the person X will do it for 
his own (internal use – also within organization), the new program (C with elements of A and B 
= D) can be used. If he decides to distribute the new work D externally he has to apply GPL 
license to the whole work and publish it as such. Software licensed under academic licenses 
‘can be incorporated into GPL-licensed software but the converse is not true. In one sense, 
academic licenses are for generous donors of software, and the GPL and other reciprocal 
licenses are for generous sharers of software.’112 Thus GPL acts as a contagious virus and 
infects programs when they coming in contact with it. If the person X decides to distribute 
software D, his program C will be infected with GPL and that will be only way for him to license 
his product. 

7.2.2 GPLv.3 
Stellman’s own reasons to upgrade the license yet again are the fight against “tivoization”113 
and the need to consider patent deals.114 It is well possible the idea was noble, but the 
outcome met already a lot of criticism.115 

a) New definitions 

In Section 0, new terms have been used: to propagate and to convey.  To ‘propagate’ a work 
means to do anything with it that, without permission, would make you directly or secondarily 
liable for infringement under applicable copyright law, except executing it on a computer or 
modifying a private copy. Propagation includes copying, distribution (with or without 
modification), making available to the public, and in some countries other activities as well. To 
‘convey’ a work means any kind of propagation that enables other parties to make or receive 
copies. Mere interaction with a user through a computer network, with no transfer of a copy, is 
not conveying.116  

Both terms are meant to replace the term to ‘distribute’. Both are meant to extend the scope of 
the previous term ‘distribution’. It covers all actions reserved, according to copyright, to 
copyright holder. Again, the intentions were good: to internationalize the license as the word 
distribution has a different meaning in different jurisdictions. However, the introduction of new 

                                                      
111 GPLv.2, Preamble. 
112 Rosen, p.104 
113 “Tivoization” occurs when computers run GPL-covered software that you cannot change, because the 
computer shuts down if it detects modified software. The usual motive for tivoization is that the software 
has features the manufacturer thinks lots of people will not like. The manufacturers of these computers 
take advantage of the freedom that free software provides, but they do not let you do likewise. See 
http://www.gnu.org/licenses/rms-why-gplv3.html. 
114 Another threat that GPLv3 resists is that of patent deals like the Novell-Microsoft deal. Microsoft wants 
to use its thousands of patents to make GNU/Linux users pay Microsoft for the privilege, and made this 
deal to try to get that. The deal offers Novell’s customers rather limited protection from Microsoft patents. 
See http://www.gnu.org/licenses/rms-why-gplv3.html. 
115 A. Engelfriet, Uit principe: de Gnu General Public License (GPL) version 3, Computerrecht 2007, 146. 
116 See http://www.gnu.org/licenses/gpl-3.0.txt. 
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terms completely unknown to copyright law can only confuse future licensees and their 
lawyers. 

b) Source code 

Section 1 contains the new term ‘corresponding source’ which covers also ‘preparatory design 
material’ definition from the Directive 91/250. The ‘corresponding source’ includes scripts for 
controlling compilation and installation of the object code, shared libraries and dynamically 
linked subprograms. There are far-reaching consequences of this approach, as it extends the 
traditional definition of the source code. First of all, this term has not been tested in the court 
yet, therefore its real meaning still has to be validated. And secondly, the licensees in general 
do not trust new terms; it works rather discouraging on the potential licensors as well. 

c) Basic permission 

Section 2 states that the rights of the licensee are perpetual and irrevocable, if the conditions 
of the license are met. The program can be made, run, even propagated “without regard to the 
GPL conditions, as long as the work is not conveyed”.117 ‘Conveying’ is taking place when 
other parties are enabled to make or receive copies. “Mere interaction with a user through the 
computer network, with no transfer of a copy, is not conveying”.118 

Stellman adds an acknowledgment of the ‘fair use’,119 which is a characteristic provision of the 
U.S. Copyright Act. European legal systems have very similar provisions,120 but are avoiding 
using the term ‘fair’, as it is not only vague, but also very subjective.  

d) Protecting Users’ Legal Rights from Anti-Circumvention Law 

Section 3 is the anti-tivoization provision. It prohibits using the GPL-licensed programme as a 
part of a consumer product where ‘technological protection measures’ were used (such as 
those discussed in the TiVo case, where the digital video recorder is run by OS/FS, but only its 
producer can access and upgrade the software, the user cannot modify it).121 

It is a highly controversial question if the software license can be a hardware license as well. A 
provision to this effect will probably limit the use of GPL 3 in consumer devices (DVD players, 
telephones, etc.).122 

e) Conveying verbatim copies 

Section 4 provides licensee with a permission to charge money for each copy he/she conveys. 
It is also allowed to offer support or warranty protection for a fee. The requirement to equip 
each copy with a copyright notice and all notices of the absence of any warranty remains valid. 

f) Conveying Modified Source Version 

Section 5 contains the old reciprocal clause. If ‘a work based on the program’ is being 
conveyed, the additional (to Section 4) conditions must be fulfilled: 

  “the work must carry prominent notices stating that you modified it, and giving a 
relevant date; 

  the work must carry prominent notices stating that it is released under this License; 

  you must license the entire work, as a whole, under this License to anyone who comes 
into possession of a copy; 

                                                      
117 M. Henley, R. Kemp, Open source software: an introduction, Computer Law & Security Report (2007), 
doi:10.1016/j.clsr.2007.11.003. 
118 GPL 3, s. 0. 
119 Copyright Act 1976, 17 USC 107 (use of a copyrighted work (...) for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or 
research, is not an infringement of copyright). 
120 See, e.g., Polish Copyright Act, s. 3. 
121 See EchoStar says it will go to U.S. Supreme Court over TiVo case, MSN money, Apr. 11, 2008, at 
http://news.moneycentral.msn.com/ticker/article.aspx?Feed=ACBJ&Date=20080411&ID=8475696&Symb
ol=TIVO. 
122 See A. Engelfriet, Uit principe: de Gnu General Public License (GPL) version 3, Computerrecht 2007, 
p. 146. 
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  if the work has interactive user interfaces, each must display Appropriate Legal Notice; 
however, if the Program has interactive interfaces that do not display Appropriate 
Legal Notice, your work need not make them do so.”123 

It should be kept in mind that those conditions apply only in case of dissemination and internal 
use is not restricted by them.124 

g) Additional terms 

The main goal of Section 7 is to broaden the compatibility spectrum of the GPL license with 
other OS/FS licenses. The FSF itself is admitting that, for example, Apache license 2.0 is 
compatible with GPL3 only. The possibility of making an exception from one or more GPL3 
conditions or to add restrictions makes GPL3 more flexible. One should remember, though, 
that to make use of this provision, ‘additional terms, permissive or non-permissive’ have to be 
stated as exceptions or put in a separate license agreement. 

h) Termination 

The termination provision from Section 8 of the GPL3 is more flexible than the one in GPL2. 
Stellman follows the MPL example and establishes a 30-day period to ‘cure the violation’. This 
will allow the license to be reinstated.  Termination under this clause will not affect the licenses 
of parties who have received program copies under it. 

i) Acceptance not required for having copies 

Section 9 confirms the possibility to receive and run the program without accepting license’s 
terms and conditions; however, every act of ‘propagation’ (i.e. modification and/or distribution) 
will be indicating of the user becoming a licensee. Otherwise, those acts constitute copyright 
infringement. 

j) Automatic Licensing of Downstream Recipients 

Section 10 is repeating the GPL2 provision whereby presumption exists that every time you 
received the license from a third party, it came from the original licensor. There is no right to 
sublicense. 

k) Patents 

Section 11 states: “Each contributor grants you a non-exclusive, worldwide, royalty-free patent 
license under the contributor’s essential patent claims, to make, use, sell, offer for sale, import 
and otherwise run, modify and propagate the contents of its contributor version.”125 GPL3 is 
expanding the GPL2 patent clause and contains a new provision. If a patentee wishes to 
distribute a GPL-licensed software and grant a patent license to one or more specific 
counterparts (licensees), the patent license automatically extends to all software recipients 
(licensees) and to any work based on it. It is meant to challenge the way big companies are 
dealing – through bilateral agreements like the Microsoft/Novell deal of 2006.126 

l) No surrender of other’s freedom 

Section 12 states that if conditions imposed by a third party contradict the GPL, the licensee is 
not excused from conditions of the GPL. “If you cannot convey a covered work so as to satisfy 
simultaneously your obligations under this License and any other pertinent obligations, then as 
a consequence you may not convey it at all.”127 

m) Use with the GNU Affero General Public License (AGPL) 

                                                      
123 GPLv.3, s. 5. 
124 M. Paapst, GPL, de autersrechtelijke toesteming tot gebruik (unpublished manuscript on file with 
authors). 
125 http://www.gnu.org/licenses/gpl-3.0.txt 
126 See http://www.microsoft.com/presspass/press/2006/nov06/11-02MSNovellPR.mspx. Additionally, 
Microsoft will distribute coupons for SUSE Linux Enterprise Server maintenance and support, so that 
customers can benefit from the use of an interoperable version of Linux with patent coverage, as well as 
the collaborative work between the two companies. 
127 http://www.gnu.org/licenses/gpl-3.0.txt. 
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Section 13 allows licensees to link or to combine code licensed under GPL with code licensed 
under AGPL that deals with network uses of software.128 

n) Revised versions of the license 

Section 14 is a choice of version clause allowing to take a pick from all the existing GPL 
versions published by the FSF.129 If you are a licensee of a program where the licensor only 
informs you that this software has been licensed under the GPL (without version number), you 
may decide yourself which version you prefer. 

o) Disclaimer of Warranty and Limitation of Liability 

Sections 15, 16 and 17 contain a broad disclaimer of warranty and limitation of liability. The 
warranty or liability may be accepted for a fee. Section 17 provides the interpretation rule: “If 
the disclaimer of warranty and limitation of liability provided above cannot be given local legal 
effect according to their terms, reviewing courts shall apply local law that most closely 
approximates an absolute waiver of all civil liability in connection with the Program.”130 

p) Compatibility between GPLv.2 and GPLv.3 

According to Stellman, “These two licenses are incompatible, but that isn’t a serious 
problem.”131 One might disagree. It can become a huge problem for a lot of the OS/FS projects 
which would like to share and combine efforts by contributing to each others’ programmes. 
While in one project main developer may decide to publish a new version of software under 
GPL3, the licensor of another project may prefer wants to stay with GPL2. GPL2 licensors 
might be more numerous, as the GPL3 is less clear and its using non-copyright terms does not 
help making it more popular. The world of OS/FS might split into two groups of developers: 
those relying on the old GPL2 and not trusting all those new definitions in GPL3 and those 
following Stellman in everything he says and does, following ideology but not legal certainty. 

7.3 Mozilla Public License (MPL) 

7.3.1 MPL 1.1 
The MPL is one of a few, if not the only one, OS/FS licenses written by a lawyer. This can be 
seen immediately by looking at the first article of the license. Article 1 consists of the long list 
of definitions. The value of the definitions is quite considerable, for they are rather narrowly 
formulated. The more specific a definition is, the more possible it is to predict how the court will 
interpret it. 

The most important of the definitions are the definitions of the ‘contributor’,132 the ‘larger 
work’,133 ‘modifications’134 and the ‘source code’.135  

                                                      
128 See http://www.fsf.org/licensing/licenses/agpl-3.0.html. 
129 If the Program does not specify a version number of the GNU General Public License, you may 
choose any version ever published by the Free Software Foundation. http://www.gnu.org/licenses/gpl-
3.0.txt. 
130 http://www.gnu.org/licenses/gpl-3.0.txt 
131 When we say that GPLv2 and GPLv3 are incompatible, it means there is no legal way to combine 
code under GPLv2 with code under GPLv3 in a single program. This is because both GPLv2 and GPLv3 
are copyleft licenses: each of them says, “If you include code under this license in a larger program, the 
larger program must be under this license too.” There is no way to make them compatible. We could add 
a GPLv2-compatibility clause to GPLv3, but it wouldn't do the job, because GPLv2 would need a similar 
clause. Fortunately, license incompatibility only matters when you want to link, merge or combine code 
from two different programs into a single program. There is no problem in having GPLv3-covered and 
GPLv2-covered programs side by side in an operating system. For instance, the TeX license and the 
Apache license are incompatible with GPLv2, but that doesn't stop us from running TeX and Apache in 
the same system with Linux, Bash and GCC. This is because they are all separate programs. Likewise, if 
Bash and GCC move to GPLv3, while Linux remains under GPLv2, there is no conflict. 
http://www.gnu.org/licenses/rms-why-gplv3.html.  
132 "Contributor" means each entity that creates or contributes to the creation of Modifications. Mozilla 
Public License Version 1.1., available at http://www.mozilla.org/MPL/MPL-1.1.html. 
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Article entitled ‘Source Code License’ provides for a world-wide, royalty-free, non-exclusive 
license to use, reproduce, modify, display, perform, sublicense and distribute the original code 
with or without modifications. You are receiving the same grant from both the initial developer 
and the contributor.  

The other traditional OS/FS license’s elements present in the MPL are:  

  the requirement to make the source code available; 

  the requirement to attach copy of the license when distributed; 

  disclaimer of warranty; 

  limitation of liability; 

  the requirement to use the same license on the modifications. 

It has been observed that “You are only obligated to apply the MPL’s license restrictions to 
files containing original code or modifications. The rest of the files – your own files – are not 
affected by the reciprocity obligation, even if you have created a derivative work by adding 
your own files.”136 That is why the MPL is a middle way between academic licenses and the 
GPL, “half- reciprocal”, since the ‘larger work’ can be open or proprietary, but the individual 
“building blocks” are licensed with the reciprocity obligation.137  

Some authors, however, have a different point of view on the reciprocity of the MPL. According 
to Sigmond, for example, the MPL is even more “viral” than the strongest reciprocal license – 
the GPL.138 He explains that the reciprocity obligation in the GPL is created when the software 
gets distributed (internal dissemination is allowed without the obligation to use the same type 
of the license for the work with or without modifications), while the MPL starts obliging the 
contributor to license the work under the same license when the work gets modified (no 
internal dissemination possibility). 

a) Duty to disclose adverse claims and keep it up to date 
In Section 3.4, additionally to the initial duty to disclose adverse claims, there is also an 
obligation to continue to update initial disclosure:  

If Contributor obtains such knowledge after the Modification is made available as described in 
Section 3.2, Contributor shall promptly modify the LEGAL file in all copies Contributor makes 
available thereafter and shall take other steps (such as notifying appropriate mailing lists or 
newsgroups) reasonably calculated to inform those who received the Covered Code that new 
knowledge has been obtained. 

b) Termination 
Unlike in the GPL, termination under the MPL does not occur immediately upon the breach of 
the license terms, but only if you fail to cure the breach within 30 days of becoming aware of 

                                                                                                                                                         
133 "Larger Work" means a work which combines Covered Code or portions thereof with code not 
governed by the terms of this License. See ibid. 
134 "Modifications" means any addition to or deletion from the substance or structure of either the Original 
Code or any previous Modifications. When Covered Code is released as a series of files, a Modification 
is: a) Any addition to or deletion from the contents of a file containing Original Code or previous b) 
Modifications. Any new file that contains any part of the Original Code or previous Modifications. See ibid. 
135"Source Code" means the preferred form of the Covered Code for making modifications to it, including 
all modules it contains, plus any associated interface definition files, scripts used to control compilation 
and installation of an Executable, or source code differential comparisons against either the Original 
Code or another well known, available Covered Code of the Contributor's choice. The Source Code can 
be in a compressed or archival form, provided the appropriate decompression or de-archiving software is 
widely available for no charge. See ibid. 
136 Rosen, p.147 
137 See ibid. 
138 B.M. Sigmond, Free/Open Source software licensing – too big to be ignored, Intellectual Property and 
Technology Law, 34-DEC Colo.Law.89 
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the breach.139 Downstream licenses survive the termination, as long as the licensees keep 
complying with the MPL. 

Another example of a provision that cannot be found in the GPL is Section 3.5 where the 
licensee is obliged, when offering certain services for a fee, such as warranty, support, 
indemnity or liability obligations, to indemnify the ‘Initial developer’ and ‘each contributor’ from 
claims that were result from the provided services. This makes the MPL “the first license to 
assure licensees that Modifications are original to the Contributors who submit them or are 
being distributed under the authority of the original author.”140 

7.3.2 NPL 1.1 
The Netscape Public License (NPL)141 is the MPL’s predecessor. The NPL was created by 
Netscape after it decided early in 1998 to make its source and object code available to 
users.142 In fact, the MPL became a reaction to criticism of the way the NPL allowed 
contributions to the code to be published under another license. 

The NPL and MPL are largely the same. The only difference is that the NPL grants Netscape 
additional rights. These rights are provided for in the NPL’s part called ‘Amendments’ and they 
give the possibility to publish Netscape code under a different license.  

7.4 Lesser General Public License (LGPL) 
To address the linking issues, the Library GPL has been crafted by the GNU Project. Just like 
the GPL, the Library GPL was gradually upgraded to version 3, taking the name Lesser GPL at 
the stage of version 2.1. As the original name indicates, this license is mostly used for 
libraries-alike applications.143 There are no reciprocal consequences, if you merely link a 
programme with another piece of software. That is way LGPL is called weak reciprocal license. 
It is seen as a middle way between GPL and academic licenses (BSD, Apache). 

The word ‘library’ is a key term in this license and there is a definition of it in Section 0: “The 
library” refers to a covered work governed by this license, other than an Application or a 
Combined Work as defined below”. This new definition is not as clear as the one from LGPL2, 
but there is no doubt that the old definition is still valid: “A "library" means a collection of 
software functions and/or data prepared so as to be conveniently linked with application 
programs (which use some of those functions and data) to form executables.”144 This definition 
can be transposed into copyright terms. Rosen rephrases it as follows: “A “Library” is an 
original work of authorship that is intended to be incorporated into other works through some 
form of linkage.”145  

LGPL is a very technical license and it should not be used as a ’general-purpose software’ 
license. According to Rosen, one should keep in mind that that “if the process of adding or 
deleting library functions creates a derivative work of the Library, then the LGPL functions 
identically to the GPL.”146 In fact, the GNU Project itself is not encouraging the use of the LGPL 
for the next generation of libraries.147 

                                                      
139 See MPL, S. 8.1 
140 Rosen, p. 158 
141 See http://www.mozilla.org/MPL/NPL-1.1.html. 
142 See C. Dibona, S. Oakman & M. Stone, Voices from the Open Source Revolution (Cambridge: 
O’Reilly, 1999), p. 55. 
143 If your program is a subroutine library, you may consider it more useful to permit linking proprietary 
applications with the library. If this is what you want to do, use the GNU Lesser General Public License 
instead of this License. http://www.gnu.org/licenses/gpl-3.0.txt. 
144 http://www.opensource.org/licenses/lgpl-license.php 
145 Rosen, p. 122. 
146 Rosen, p. 124. 
147 See Why you shouldn't use the Lesser GPL for your next library, at http://www.gnu.org/licenses/why-
not-lgpl.html. 
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7.5 Berkeley Software Distribution (BSD) License 
Unlike the GPL, the BSD License is a more genteel open source licensing vehicle. It provides 
simply that: 

Redistribution and use in source and binary forms, with or without modification, are permitted 
provided that the following conditions are met:  

  redistributions of source code must retain the above copyright notice, this list of 
conditions and the following disclaimer.  

  redistributions in binary form must reproduce the above copyright notice, this list of 
conditions and the following disclaimer in the documentation and/or other materials 
provided with the distribution.  

  neither the name of the [licensor] nor the names of its contributors may be used to 
endorse or promote products derived from this software without specific prior written 
permission.148 

In short, anyone is free to use BSD code, as long as the required notices are included (one of 
the notices, in turn, requires that subsequent distributors also include the notice, so that it 
passes from user to user). But this does not prevent a user from taking the BSD code private. 
As long as the proprietary software includes the required notices, it can be distributed in object 
code form, and the source code can be maintained in secrecy. 

The BSD license takes its origin in the noble initiative of spreading the knowledge. Especially 
in the circles of university researchers, there is a visible tendency to disseminate work results 
for two main reasons: getting feedback and contributing to the general progress of knowledge. 
Researchers wanted to share their results by waiving their IP rights, but “there is no accepted 
way to dedicate an original work of authorship to the public domain before copyright term for 
that work expires.”149 The only way to grant exploitation rights is to grant a license, so at the 
University of California at Berkeley they came up with the first open software license – BSD. 
The original BSD license is used worldwide on different sort of IT applications, but it is also 
widely used as a license template, where the originator of new software can adapt the fields 
naming the owner, the organization and the year, creating in this way her own BSD-like 
license. 

BSD stays a very simple OS/FS license where only very basic requirements of the OS/FS 
movement are met. The core requirement is free distribution. Under BSD, you can use and 
redistribute software, but to do that you are also enabled to copy (redistribution otherwise 
would be impossible), modify (as you can redistribute software with modifications or without) 
and even incorporate it in your proprietary code (as you do not have an obligation to use the 
same license on the derivative works). The other most common provision for all OS/FS 
licenses is the warranty and liability disclaimer. Warranty is a promise of effectiveness and 
quality. The BSD license disclaims it all by offering a program ‘as is’. 

Nowhere in the BSD is mentioned that the programme should be distributed in the form of the 
source code and even though it is main requirement of the OS/FS movement, this license is 
still listed among other OS/FS licenses. The explanation lies in the reality of IT development 
within the OS/FS community. An unwritten rule was established that providing source code is 
necessary to gain trust and co-operation of the OS/FS milieu. BSD does not oblige anybody to 
distribute source code, but the licensors are doing it anyway (at least those who are active in 
the OS/FS environment). 

The BSD license is compatible with other types of OS/FS licenses, as well as with the 
proprietary licenses. This means that the original work, as well as derivative works, can be 
incorporated into other software licensed under any other type of license. 

With no explicit right to sublicense, it is necessary to get the license of each component 
yourself. For example, when a project A is published, one could become a licensee of the BSD 
license on the project A, with the time contributors are adding, deleting or modifying the files of 

                                                      
148 University of California, Berkeley, Systems Research Group, The BSD License (July 22, 1999), at 
http://www.opensource.org/licenses/bsd-license.html (visited Apr. 17, 2008). 
149 Rosen, p.74 
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this project with the license for it. To be able to distribute the updated program, one should 
obtain those licenses from contributors as well. Most of the OS projects licensed under the 
BSD license simply announce that the license for the component is available, but many 
licensees do not use the possibility to actually become licensee of the component. From the 
legal certainty point of view, it is a risky approach, but as with the whole OS/FS movement, it is 
a part of the deal. 

The BSD license is often called a ‘truly free’ license. It relies on self-regulation of the 
developers environment, as the added value of keeping the software OS/FS (faster 
development, repair of bugs) is greater than when kept proprietary. 

7.6 Apache license 
The Apache license is another example of an academic license whereby a permission is being 
granted to use, reproduce and distribute the programme in any way and for any purpose 
“without any obligation to disclose source code”.150 Its Article 2 states:  

Subject to the terms and conditions of this License, each Contributor hereby grants to You a 
perpetual, worldwide, non-exclusive, no-charge, royalty-free, irrevocable copyright license to 
reproduce, prepare Derivative Works of, publicly display, publicly perform, sublicense, and 
distribute the Work and such Derivative Works in Source or Object form.  

One important difference between Apache and the BSD license is the possibility to issue a 
sublicense and a patent license. The right to sublicense the software and its components has 
an added value in the OS/FS world – it creates direct relationship between licensor and 
licensee each time the program is disseminated. In this way, the licensee has a better idea of 
who the licensor is. Of course, one should keep in mind that a sublicense cannot be broader 
than the main license, i.e. it cannot grant more rights than the original author did. 

A patent license is a license to make use of patented works. It means that if contributor A is 
contributing work B (for which she has a patent) to the work Q, she has not only to grant 
copyright, but also her patent rights in order to become part of the project (work Q). Interesting 
is that if contributor A has a patent for a work C and she is submitting part of it (work B), where 
the effect of the combination B and work Q equals work C, she is still granting the patent 
license to whole work C.   

The additional patent license should be seen as a positive development within the OS/FS 
initiative. The licensor and all contributors grant you a perpetual, worldwide, non-exclusive, no-
charge, royalty-free, irrevocable patent license to make, have made, use, offer to sell, sell, 
import, and otherwise transfer the work.151 

a) Protection of the Apache trademark 
A trademark is a word, name, symbol, or design characteristic of a specific product or 
company used to distinguish them from the other products and companies on the market. In 
OS/FS projects trademark can be a powerful tool. A well established name or sign can 
enormously help in the project’s development, as contributor’s trust is linked to it.  

Protection of the trademark is another important difference between Apache and the BSD 
license. Sections 4 and 5 of the old Apache license version 1.1 stated:  

4. The names "Apache" and "Apache Software Foundation" must not be used to 
endorse or promote products derived from this software without prior written 
permission. For written permission, please contact apache@apache.org. 

5. Products derived from this software may not be called "Apache", nor may "Apache" 
appear in their name, without prior written permission of the Apache Software 
Foundation.152  

In the new version 2.0, Section 6 contains the trademark clause:  

                                                      
150 Rosen, p.91. 
151 Art.3 of the Apache license. 
152 http://www.apache.org/licenses/LICENSE-1.1 
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This License does not grant permission to use the trade names, trademarks, service 
marks, or product names of the Licensor, except as required for reasonable and 
customary use in describing the origin of the Work and reproducing the content of the 
NOTICE file.153 

In the FAQs, the Apache Software Foundation (ASF) clarifies:  

'Apache', 'Apache Software Foundation', the multicoloured feather, and the various 
Apache project names and logos are trademarks of The Apache Software Foundation, and 
are usable by others only with express permission from the ASF. References to any of 
them must be acknowledged with text resembling, 'Apache is a trademark of The Apache 
Software Foundation, and is used with permission.154 

b) Derivative works 
The definition of derivative work is included in Article 1:  

"Derivative Works" shall mean any work, whether in Source or Object form, that is based on 
(or derived from) the Work and for which the editorial revisions, annotations, elaborations, or 
other modifications represent, as a whole, an original work of authorship. For the purposes of 
this License, Derivative Works shall not include works that remain separable from, or merely 
link (or bind by name) to the interfaces of, the Work and Derivative Works thereof.  

c) The Apache Contributor License Agreement 
The main developer/author has always several possibilities to arrange further cooperation with 
her contributors. First of all, she should decide how she will handle contributed works. 
Scenario one: she does not set a ‘gate protection’ and allows every contributor to become joint 
author. This is a very dangerous situation and it definitely should be avoided in the OS/FS 
circumstances, since if an infringement happens, the main developer will have to agree with all 
the co-authors to bring action against the infringer, all other decision staying within exclusive 
rights of the author will have to be discussed with all the contributors (in the OS/FS realities, it 
is sometimes hundreds of people from all over the world). Scenario two: the main developer 
does put a ‘gate protection’ in place so that nobody could become contributor to the original 
version of the programme, without the main developer knowing about it. In this case, a 
contributor has two choices: she can publish her own version of the programme with his 
contribution in it as a derivative work or she can contact the main developer and agree with her 
to integrate the contribution into the main work. The reason for a contributor to go for the 
second option is quite often the prestige of the main project. It has no much sense to publish 
your own version of the programme, even with some brilliant amendments to it, if nobody will 
ever use it. Going forward with the second choice will inevitably confront two sides: the 
developer and the contributor. They will have to decide how to ensure correct transfer of 
copyright. One way is to obtain full assignment of copyright from the contributor, so that the 
developer became copyright holder and could then issue an OS/FS license.  

The other way is to acquire a license from the contributor which will allow not only the main 
developer, but also possible future users to exploit the contributed work in the same way as 
the main work. This last solution was chosen by Apache Foundation.  

In the Individual Contributor License Agreement, a contributor grants to the Foundation and to 
recipients of software distributed by the Foundation a perpetual, worldwide, non-exclusive, no-
charge, royalty-free, irrevocable copyright license to reproduce, prepare derivative works of, 
publicly display, publicly perform, sublicense, and distribute contributor’s works and such 
derivative works.155 

The contributor can still license her contributed work with another type of license and she stays 
copyright holder for this contribution. 

With this Apache solution there is still a problem of who can exercise the exclusive rights. 
According to the Polish Copyright Act, for instance, in case of a joint work, only all the authors 
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154 http://www.apache.org/foundation/licence-FAQ.html#Marks 
155 See http://www.apache.org/licenses/icla.txt. 



Version 1.0  38/39 
 

together can exercise rights to the whole work.156 Thus, if the main work and the contribution 
became impartible, author A and contributor C become joint authors and only a full transfer of 
rights allows transferee enjoying the right to decide how the exclusive rights will be exercised. 

7.7 European Union Public License (EUPL) 
As a result of a number of recent studies on the legal issues related to the use of U.S. licenses 
for EU-developed software,157 the Commission was left with three choices to select a way to 
license software developed by EU institutions and organizations. These choices may be 
summarized as follows: 

1. To choose a license and apply it “as is” to software developed in the EU. Two major 
disadvantages of this option were the fact that that all considered licenses were based 
on U.S. legal concepts (e.g., limitations of liability or warranty had to be precise, and 
not allowed “to the extent allowed by the law” as in most licenses designed with the 
U.S. law in mind) and were available in English only. 

2. To contact the authors of the most common OS/FS licenses in order to convince the 
party to modify/translate/adapt the license for the EU’s purposes. A disadvantage of 
this option was related to the lack of certainty over future modifications. For instance, 
would the author consent to modifying the OS/FS license for a second or third time? 
Even if this could be guaranteed, this option could have given rise to problems with 
establishing equal legal value in all the EU official languages.   

3. To create a specific OS/FS license for use within the EU. This option involved a 
high degree of risk, in that the potential OS/FS could be not accepted by the OS/FS 
community.  

After much consultation and deliberation, the Commission selected the third option and, as a 
consequence, a new EU initiative was introduced. The EUPL became the first Open Source 
license elaborated by the Commission. The first draft was published in June 2005 and has 
since been subject of debate within a number of public forums, as well as consultation with the 
OSS community. As a result of this process, the majority of its provisions – ten out of fifteen 
articles – were amended. The definitive text of the EUPLv1.0 was approved by Commission 
Decision C(2006) 7108 of January 9, 2007, at which time the EUPL was validated in three 
languages: English, German and French. By a second Decision of 9 January 2008, the 
Commission validated the EUPL in all the official languages of the EU. 

The overarching objective of the EUPL, as stated in its Preamble, is to “promote Interoperable 
Delivery of European eGovernment Service to public Administrations, Business and Citizens”, 
thus advancing the distribution and use of the EU-commissioned software throughout the 
European Institutions. For this purpose, distribution must be authorized by an Open Source 
license that is fully accepted by competent legal services. However, the Commission hopes for 
wider spread of the EUPL, whereby it may be used by any software owner and it could 
become a legal interoperability instrument across the EU and its various languages. 

Success of the EUPL will be measured by reference to one of its key objectives: the adoption 
of the EUPL as a common licensing instrument, which would allow the Commission and 
national administrations to mutualise or share knowledge and software. If this can be 
achieved, the Commission would view this as a positive outcome. If, however, the success 
were measured by reference to the secondary objective – reaching the developers community 
– the result may be somewhat disappointing.158  

                                                      
156 See Art.9 point 3. 
157 See, e.g., European Commission, Enterprise DG, Report on Open Source Licensing of software 
developed by The European Commission (applied to the CIRCA solution), available at 
http://ec.europa.eu/idabc/servlets/Doc?id=19296. 
 
158 See R.T. Nimmer, Legal issues in Open Source and Free Software distribution, The Law of Computer 
technology, Ch. 11 (1997, 2005 Supp.) (“Two different copyleft licenses are usually “incompatible”, which 
means it is illegal to merge the code using one license with the code using the other license; therefore it 
is good for the community if people use a single copyleft license (GPL)”). 
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The question of compatibility with other OS/FS licenses was similarly raised when the EUPL 
was in the editorial faze. Is was especially urgent issue for users of the EUPL other than public 
administrations bodies, interested in not only using the software, but also tailoring it with the 
use of other licensed computer applications. This problem was addressed in a separate 
provision called the ‘Compatibility clause’ which states:  

“If the Licensee distributes and/or communicates derivative works or copies thereof based 
upon both the original work and another work licensed under a compatible license, this 
distribution and/or communication can be done under the terms of this compatible license. For 
the sake of this clause, “compatible licence” refers to the licences listed in the appendix 
attached to the licence. Should the licensee’s obligations under the compatible licence conflict 
with his/her obligations under this licence, the obligations of the compatible licence shall 
prevail”.  

According to the EUPL’s Appendix, currently compatible are: GPL v.2, OSL v.2.1, v.3.0, CPL 
v. 1.0, Eclipse Public License v.1.0 and Cecill v.2.0. The selection criteria were: recognition of 
the license by either the FSF or the OSI, reciprocity regarding the source code, and that the 
license must be of practical use (wide spread).  Therefore, the Commission’s intention seems 
to be the encouragement of the OSS community to work with the EUPL licensed codes – to 
stimulate the community to take up the EUPL licensed software, improve it by integrating a 
GPL component, and subsequently license the improved or derived work under the GPL. 

Given the embryonic stage of use of the EUPL, it is impossible at this point to determine if the 
EUPL is a success. It is likely that a few more years will need to pass before the adoption of 
the EUPL could be properly evaluated. It is unlikely that the EUPL will become as popular as 
other (US-generated) OS/FS licenses. A possible lack of success of the EUPL should not, 
however, dishearten the European chapter of the OS/FS movement. OS/FS licenses should 
be promoted as whole spectrum of licenses, for their economic effect is very important to us 
all: better quality and higher reliability of software, lower cost and increased choice of software 
products. 

8 Conclusions 
Use of software released under a free/open source licence can be a good way for a company 
to get access to inexpensive, high-quality software. Software distribution on the open source 
basis can save development time and allow a company to provide additional programme 
features and functionality to its customers. If managed properly, use of open source can be 
valuable from both the short- and long-term perspectives. 

The situation of the end-user who does not intend to modify and distribute software is similar 
under all the F/OSS licenses. She does not even always have to accept the license in order to 
use the program. 159 The developer’s case is different: she has to think very carefully about 
which license the work underlying her product is licensed under or which license to choose for 
her original work.  The possibility of further dissemination, with or without modifications under 
one or more different types of F/OSS licenses, is directly linked to the license governing the 
original work. As a result, one has to thoroughly analyze her intentions and commercial plans 
to take a well-found decision on the governing license. 

 

                                                      
159 See, e.g., GPLv.3, s. 9 (“you are not required to accept this License in order to receive or run a copy 
of the Program”). 


