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1 Introduction 

The accessibility of geological spatial data does not only depend on technical conditions. Non-
technical matters such as knowing whether appropriate data exists,  where is is located, 
obtaining licences in a quick and user-friendly way, and being able to use the data without 
inappropriate restrictions are equally vital. This work package aims to develop access and 
licensing policies that address these non-technical issues, by creating a code of practice with 
model policies that can be used by all European Geological Surveys. These models should 
stimulate harmonisation, while still taking into account the needs of the Surveys and the 
requirements under national law.   

These access and licensing policies are subject to a considerable body of EC law. Hence, in 
order to ensure compatibility with these European rules, the relevant EC legislation needs to 
be studied. This report gives an overview of the main legal elements that will need to be taken 
into account in the access and licensing policies. The overview does not intend to be all-
encompassing, as it may not be possible or desirable to harmonise legal aspects that are not 
determined by EC law, but remain within national competence. The goal of this workpackage 
should be to develop workable solutions within the timeframe of the project, that can provide 
a big step forward in the accessibility of geological spatial data, even though this may mean 
that not all aspects of access and licensing policies can be harmonised.  

The main elements that need to be studied in order to start developing harmonised access and 
licensing policies, are on the one hand the European directives promoting the availability of 
geological spatial data, i.e.  

• Directive 2007/2/EC of the European Parliament and of the Council of 14 March 2007 
establishing an Infrastructure for Spatial Information in the European Community (the 
INSPIRE directive )2; 

• Directive 2003/98/EC of the European Parliament and of the Council of 17 November 
2003 on the re-use of public sector information (the PSI directive)3;  

• Directive 2003/4/EC of the European Parliament and of the Council of 28 January 
2003 on public access to environmental information and repealing Council Directive 
90/313/EEC (the Access directive)4.  

Some attention should also be given to future legislation, i.e. the INSPIRE implementing rule 
on data and service sharing and the SEIS initiative of the European Commission.  

On the other hand, as one of the main goals of the OneGeology-Europe access and licensing  
policies is to reconcile the protection of intellectual property rights on geological spatial data 
with the availability of the data to the stakeholders for the purposes they need it, the legal 
framework on intellectual property rights also needs to be examined. This mainly involves 

                                                 

2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:108:0001:0014:EN:PDF.  

3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:345:0090:0096:EN:PDF.  

4 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:041:0026:0032:EN:PDF.  
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copyright on spatial data sets and databases, and the sui generis protection of databases. Next, 
some attention is also given to recent developments that have been getting attention in the 
spatial data community, i.e. the usability of creative commons-type licences for public sector 
spatial data and the possibilities of digital rights management.  

Other legal issues that need to be kept in mind are competition rules, privacy issues, liability, 
etc. As these are of less immediate importance for the harmonisation of the access and 
licensing policies, they will only be addressed very briefly.  
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2 The INSPIRE Directive 

2.1 Introduction 

The INSPIRE Directive was adopted on 14 March 2007. The European Commission had 
attempted to regulate the European SDI since the 1990s but it only succeeded in 2007, and to 
a more limited extent than originally planned.5 The field of application was limited to 
environmental policy. The Directive addresses various aspects of spatial data infrastructures 
(SDI), both technical and non-technical. The analysis presented here discusses only those 
issues that have a direct impact on the legal framework for the availability of spatial data in 
the EU, and the development of the access and licensing policies. The examination will cover 
the chapters on network services and data sharing. 

2.2 Objective of the Directive 

The purpose of the INSPIRE Directive is to lay down general rules aimed at the establishment 
of the Infrastructure for Spatial Information in the European Community, for the purposes of 
Community environmental policies and policies or activities which may have an impact on the 
environment. As was stated in the Proposal for the Directive, although it is focused on 
environmental policy, it is open for use by and future extension to other sectors such as 
agriculture, transport and energy. In the intention of the European Commission, the main 
beneficiaries of the proposal were those involved in the formulation, implementation, 
monitoring and evaluation of policies at the European, national and local level: “[t]hese are 
public authorities, legislators and citizens and their organisations. However, other user groups 
are also expected to benefit, including the private sector, universities, researchers and the 
media.”6   

                                                 

5 In 1994, the European Commission initiated a consultation process with the goal to set up a framework for a 
European Geographic Information Infrastructure. Wide consultation was held during 1995 and 1996 and a 
draft Communication, “GI2000: Towards a European Policy Framework for GI” was produced in 1997. The 
draft stated that “[a] European policy for geographic information is needed in the European information 
society. The policy will help to provide the basis for better and more efficient government, more effective 

management of scarce resources, as well as fostering new business and employment opportunities. The policy 
is necessary to ensure important transnational initiatives are nurtured and managed cost-effectively”. 

The draft communication listed problems relating to regional geographic information and recommended 
actions that might improve wider use of pan-European geographic information, such as the identification, 
collection and wide dissemination of pan-European base data, strengthening the emerging national and pan-
European metadata services and directories, removing barriers tot wider access to geographic information, 
encouraging market growth for spatial data and the application of standards and interoperability specifications. 
However, the draft never reached the stage of completion.  

6 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a directive of the European Parliament 

and of the Council establishing an infrastructure for spatial information in the Community (INSPIRE), 
(COM)2004, 516 final, 3. 
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According to article 1.2 of the directive, INSPIRE should build upon infrastructures for spatial 
information established and operated by the Member States. This means that the Directive 
does “not set off an extensive programme of new spatial data collection in the Member States. 
Instead, it is designed to optimise the scope for exploiting the data that are already available, 
by requiring the documentation of existing spatial data, the implementation of services aimed 
at rendering the spatial data more accessible and interoperable and by dealing with obstacles 
to the use of the spatial data”.7   

The INSPIRE Directive is without prejudice to Directives 2003/4/EC – the Access Directive 
and 2003/98/EC – the PSI Directive, as stated in article 2. As for the correlation with the PSI 
Directive, the fields of application, which in case of the PSI Directive is re-use while for the 
INSPIRE it is data sharing and access, do not overlap. Therefore such provision can be 
considered unnecessary. In case of the Access Directive, the overlap exists. The INSPIRE 
directive contains provisions on access to spatial data sets and services, overlapping with the 
passive access to environmental information on request and the active dissemination of 
environmental information.  It leads to the conclusion that in the situation when the INSPIRE 
directive and the Access directive are both applicable, for example in the case of access to 
spatial data that also falls under the definition of environmental information, the applicable 
provisions are those of the Access directive. However, the INSPIRE directive has attempted to 
maintain the same provisions as the Access directive, so this should not cause many 
problems.8 

Next, the INSPIRE Directive does not affect the existence or ownership of public authorities' 
intellectual property rights, as stated in article 2.2. Hence, if public authorities hold the IPR on 
their spatial data, these rights remain valid and are not harmed by the provisions of the 
directive. Article 4.5 adds that in the case of spatial data sets for which a third party holds 
intellectual property rights, the public authority may take action under this Directive, for 
example share or provide public access, only with the consent of that third party. Such respect 
of the third party’s intellectual property rights seems to be basic and the INSPIRE Directive 
does not contain any new rules on IPR. 

2.3 Definitions 

2.3.1 Spatial data  

The INSPIRE directive defines spatial data as “any data with a direct or indirect reference to a 
specific location or geographical area”.9 It only covers spatial data sets that fulfil the following 
conditions:  

a) they relate to an area where a Member State has and/or exercises jurisdictional 
rights; 

                                                 

7 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a directive of the European Parliament 

and of the Council establishing an infrastructure for spatial information in the Community (INSPIRE), 
(COM)2004, 516 final, 3.  

8 For a description of the interaction between the three directives, cf. infra.  

9 Article 3.2) INSPIRE directive.  
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b) they are in electronic format; 

c) they are held by or on behalf of any of the following: 

(i) a public authority, having been produced or received by a public authority, or 
being managed or updated by that authority and falling within the scope of its 
public tasks; 

(ii) a third party to whom the network has been made available in accordance 
with Article 12; 

d) they relate to one or more of the themes listed in Annex I, II or III”.10 

Geology is part of Annex II of the INSPIRE directive. It is described as “geology characterised 
according to composition and structure” and includes bedrock, aquifers and geomorphology. 

2.3.2 Public authority 

The definition of public authority is the same in the INSPIRE directive and the Access 
directive, to ensure the harmony of both directives. A public authority is defined as: 

a) government or other public administration, including public advisory bodies, at 
national, regional or local level; 

b) any natural or legal person performing public administrative functions under 
national law, including specific duties, activities or services in relation to the 
environment; and 

c) any natural or legal person having public responsibilities or functions, or providing 
public services, relating to the environment under the control of a body or person 
falling within (a) or (b).  

Member States may provide that this definition shall not include bodies or institutions when 
acting in a judicial or legislative capacity. The definition of public authority should be 
interpreted widely. As a reason, the Commission stated that experience showed that the 
precise meaning of the expression “with responsibilities relating to the environment” gave rise 
to frequent disputes.  According to the Commission, narrow interpretations of this notion had 
led to the exclusion of certain bodies from the scope of the directive “on the basis that they 
did not have responsibilities for the environment but rather for other matters such as transport 
or energy, Consequently, it has been argued that the information held by them is not covered 
by the Directive”.11 

As the INSPIRE directive has the goal to promote the exchange of spatial data between public 
authorities for the performance of their public tasks relating to the environment, the scope of 
INSPIRE data and environmental information overlaps to a great extent, and both directives 
contain provisions on access of the citizens to information held by the public authorities, both 
directives have such a close relationship that the European Commission chose to maintain the 

                                                 

10 Article 4 INSPIRE directive.  

11 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF.  
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same definition of public authorities for both directives, in order to ensure the highest possible 
coherence. We will also address the definition of public authority in the section on the Access 
directive.  

2.4 Public access to the network services 

2.4.1 Network Services 

Chapter IV of the Directive contains provisions on network services. Through article 11 
Member States are obliged to establish and operate a network of the following services for the 
spatial data sets for which metadata have been created :  

• Discovery services making it possible to search for spatial data sets and services on the 
basis of the content of the corresponding metadata and to display the content of the 
metadata; 

• View services making it possible, as a minimum, to display, navigate, zoom in/out, 
pan, or overlay viewable spatial data sets and to display legend information and any 
relevant content of metadata; 

• Download services, enabling copies of spatial data sets, or parts of such sets, to be 
downloaded and, where practicable, accessed directly; 

• Transformation services, enabling spatial data sets to be transformed with a view to 
achieving interoperability; 

• Services allowing spatial data services to be invoked. 

Further on, the same article clarifies that these services should take into account relevant user 
requirements and have to be easy to use, available to the public and accessible via the Internet 
or any other appropriate means of telecommunication. 

Articles 13- 15 of the chapter on network services provide the main point of comparison 
between the INSPIRE Directive and the Access Directive. As mentioned before any rules 
concerning access to the spatial data sets that constitute also environmental information also 
have to be in accordance with the provisions of the Access directive. 

2.4.2  Limitations on public access 

Article 13.1 enumerates the reasons allowing the Member States to restrict public access to 
spatial data sets and services through the network services. The distinction was made between 
access to discovery services, where the number of reasons to refuse access is limited to 
situations which could possibly affect international relations, public security or national 
defence, and the other services. The aim of discovery services is to allow the citizens to learn 
of the existence of the data. It leads to enabling the participation of citizens in decision-
making and keeping them informed of the activities of the government, which is the core 
purpose of the access legislation. It was considered that any more restrictions to these services 
would be in contradiction to such purpose. Moreover, as there is adequate protection of the 
interests concerned by the limitation of access to the other services, refusing access to the 
discovery services is not necessary.   
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In case of the latter types of services article 13 provides that the Member States may limit 
public access to the network services other than the discovery services, “where such access 
would adversely affect any of the following: 

(a) the confidentiality of the proceedings of public authorities, where such 
confidentiality is provided for by law; 

(b) international relations, public security or national defence; 

(c) the course of justice, the ability of any person to receive a fair trial or the ability of 
a public authority to conduct an enquiry of a criminal or disciplinary nature; 

(d) the confidentiality of commercial or industrial information, where such 
confidentiality is provided for by national or Community law to protect a legitimate 
economic interest, including the public interest in maintaining statistical 
confidentiality and tax secrecy;  

(e) intellectual property rights; 

(f) the confidentiality of personal data and/or files relating to a natural person where 
that person has not consented to the disclosure of the information to the public, where 
such confidentiality is provided for by national or Community law; 

(g) the interests or protection of any person who supplied the information requested on 
a voluntary basis without being under, or capable of being put under, a legal obligation 
to do so, unless that person has consented to the release of the information concerned; 

(h) the protection of the environment to which such information relates, such as the 
location of rare species. 

It should be noted that the  list provided is an exact replication from the Access Directive. 
While agreeing on the list was difficult and caused lots of discussion, in the end it was 
decided that the two lists should be identical in order “to ensure consistence in the 
implementation”.  

This list of possible limitations is exactly the same as the list from the access directive, as 
would be expected from the previously mentioned statement that the INSPIRE directive is 
without prejudice to the Access directive. Therefore we refer to the section on the Access 
directive below for more information.  

However, some exceptions caused a lot of discussion. In its original proposal, the European 
Commission wanted the directive to be without prejudice to the Access directive “except with 
respect to certain provisions that address the grounds for limiting access to the spatial data 
covered by this Directive, avoiding the possibility of unduly limitations of access to the spatial 
data covered by this Directive”.12 The main reflection of this, next to exclusion of the 
discovery services from the limitations, was that two possible grounds of exception were 
deleted from the list; i.e. intellectual property rights and the interests or protection of any 
person who supplied the information requested on a voluntary basis.  

                                                 

12 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a directive of the European 

Parliament and of the Council establishing an infrastructure for spatial information in the Community 

(INSPIRE), (COM)2004, 516 final, recital 6.  
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While re-adding the latter exception caused no discussion, the deletion of the exception for 
intellectual property rights caused a lot of debate in the Council. The Commission argued that  
the deletion “does not in any way compromise the right of public authorities to assert 
intellectual property rights. It only requires that those rights are exercised  in accordance with 
existing good practice by ensuring the provision of services as described”, and that the 
directive “rather provides clear, well-defined and justified restrictions to the way those rights 
are exercised. Including this as a general ground for exemption is therefore superfluous and 
risks weakening” the provisions on public access”.13 This argument could not convince the 
Member States delegations, and intellectual property rights were included in the Common 
Position, to ensure that “[t]he extended list of grounds for limiting access set out in Article 13 
is identical to that in Article 4(2) of Directive 2003/4/EC on public access to environmental 
information to ensure consistence in the implementation”.14 Even though the European 
Parliament and the Commission maintained their position through the second reading, the 
Council managed to keep the intellectual property rights in the text as part of the final 
conciliation agreement.  

Whatever the ground for refusing public access to the network services would be, it has to be 
interpreted in a restrictive way, taking into account for the particular case the public interest 
served by providing this access. In every case, the public interest served by disclosure has to 
be weighed against the interest served by limiting or conditioning the access.15  

While it is understandable that concerns for liability in case of misinterpretation or misuse of 
the data would lead the public authorities to consider very carefully if they want to make their 
data available to the public (or to other public authorities), this in itself is not a reason to limit 
access to the network services, unless one of the interests mentioned above comes into play. 
However, such concerns for liability are valid and they can be addressed by including liability 
waivers in the licences or in disclaimers for the service, and ensuring that the metadata for 
each data set clearly state its characteristics.  

2.4.3  Charges for public access 

Charging for access to the network services is often seen as a solution in the discussion about 
the protection of investments of the public authorities in creating data. Once again, the 
distinction is made between discovery services, view services and the other services. The 
charges for all three are different. The appropriate regulation is provided in article 14 of the 
INSPIRE directive. 

                                                 

13 GENERAL SECRETARIAT OF THE COUNCIL OF THE EUROPEAN UNION, Note to the Delegations. 

Proposal for a directive of the European Parliament and of the Council establishing an infrastructure for 

spatial information in the Community (INSPIRE), 22 March 2005, doc. nr. 7488/05, 
http://register.consilium.europa.eu/pdf/en/05/st07/st07488.en05.pdf.  

14 COUNCIL OF THE EUROPEAN UNION, Common Position  adopted by the Council on 23 January 2006 

with a view to the adoption of a Directive of the European Parliament and of the Council establishing an 

Infrastructure for Spatial Information in the European Community (INSPIRE).Statement of the Council’s 

reasons, 23 January 2006, doc. Nr. 12064/2/05,  http://register.consilium.europa.eu/pdf/en/05/st12/st12064-
re02ad01.en05.pdf.  

15 Article 13.2 INSPIRE directive.  
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The discovery services have to be provided to the public free of charge, with no exception. 
This issue never created any doubts. Next, Art. 14.2 regulates the charges to the view services. 
In principle, these also have to be provided free of charge, but by way of derogation the 
Member States may allow the public authorities to charge for the view services “where such 
charges secure the maintenance of spatial data sets and corresponding data services, especially 
in cases involving very large volumes of frequently updated data”.  The discussion whether 
view services should be always free of charge aroused discussion between the institutions. 
The opinion of some Member States was that the data providers should be allowed to 
maintain their charges for certain view services, for example in case of meteorological data. In 
the Common Position the Council stated that the view services should be “as a rule, available 
to the public free of charge. However, in cases where charges and/or licences are an essential 
precondition to maintain the spatial data sets and services to fulfil requirements of already 
existing international spatial data infrastructure in a sustainable way, Member States may 
apply charges and/or licences either to the person providing the service to the public, or, 
where the service provider chooses, to the public itself”.16 Moreover, the data made available 
through the view services “may be in a form preventing their re-use for commercial 
purposes”.  The Commission accepted the fact that some view services will not always be free 
of charge: “[t]here are nevertheless some types of data, such as meteorological data, where it 
may not be cost-effective or reasonable for data providers to make the data available for view 
free of charge because they are too voluminous and/or are of interest for only a very limited 
period of time. The precise wording of this paragraph will need to reflect such cases”.17    

In the end, the provision saying that the public authorities can charge for the view services, if 
the charges secure the maintenance of spatial data sets and corresponding data services was 
kept although it was not clarified what securing the maintenance means. What exactly is 
meant by securing the maintenance is not explained. In any case, it is not stated that the 
charges are necessary to secure this maintenance. Therefore, one could state charging for data 
will always secure their maintenance, as these charges will always contribute to it, like any 
other income would.  

The other services can be charged for by the public authorities at their own choice.  

2.4.4  E-Commerce Services 

Where public authorities levy charges for the services, Member States shall ensure that e-
commerce services are available. Such provision was designed in order to make the access by 
the public to the network services quick and easy. This provision refers to all services that are 

                                                 

16 GENERAL SECRETARIAT OF THE COUNCIL OF THE EUROPEAN UNION, Information note to the 

Delegations. Proposal for a directive of the European Parliament and of the Council establishing an 

infrastructure for spatial information in the Community (INSPIRE) – Political agreement, 29 June 2005, doc. 
nr. 10553/05, http://register.consilium.europa.eu/pdf/en/05/st10/st10553.en05.pdf.  

17 COMMISSION OF THE EUROPEAN COMMUNITIES, Opinion pursuant to Article 251(2) third 

subparagraph, point (c) of the EC Treaty, on the European Parliament’s amendments to the Council Common 

Position regarding the proposal for a Directive of the European Parliament and of the Council establishing 

an infrastructure for spatial information in the Community (INSPIRE), COM (2006) 484 final, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0484:FIN:EN:PDF.  
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being charged for. Further, article 14.4 specifies that such services may be covered by 
disclaimers, click-licences or, where necessary, licences. 

What are e-commerce services? Is there a definition? Is it that you have to be able to order 
electronically, or should you also be able to receive the data and pay for them electronically?  

Here, some confusion is created. The problem is that the Directive does not define e-
commerce services, neither refers to any other directive. It is possible to look for a solution in 
the E-Commerce Directive 2000/31/EC which, however, also does not use the term e-
commerce services but covers information society services within e-commerce.18 The 
definition of Information Society services was introduced in Directive 98/34/EC19  and can 
also be found in recital 17 of the E-Commerce Directive. The definition describes information 
society services as “any service normally provided for remuneration, at a distance, by means 
of electronic equipment for the processing (including digital compression) and storage of data, 
and at the individual request of a recipient of a service”.  

In order to better understand the term, an analysis of each element of the definition is 
necessary. “Any service normally provided for remuneration” means that that the service has 
to be paid for. However, it does not have to be paid by the recipient. It can be covered also 
through advertisements. There are no indications given about the method of payment. Does 
the service have to be performed entirely by electronic means, which would mean that the 
payment has to be done electronically as well? There is no such restriction which would 
suggest that such a method is not required.  

“At a distance” means that the services have to be provided without simultaneous presence of 
the parties. In other words, it has to be decided whether face-to-face contact between the 
parties is possible.  

Moreover, the service has to be performed ‘by electronic means’ which indicates that the 
service should be sent and received through electronic equipment. The common opinion is 
that traditional mail-order firms do not fall under the scope of the E-commerce Directive, 
unless they carry out their activities through  a website. In that case they will be considered as 
providers of information society services.  

The last part of the definition requires the service to be performed “at the individual request of 
a recipient of services” which means that the service has to be delivered on demand. In case of 
websites, it is always to considered to be on demand, as the recipient “requests” the website 
when typing the URL or following a link. 

However, as there is no clear guarantee that the e-commerce services mentioned in the 
INSPIRE directive are referring to the concept of information society services, this definition 
can only be considered an indication for what e-commerce services might mean, but the e-

                                                 

18 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects 
of information society services, in particular electronic commerce, in the Internal Market, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2000:178:0001:0016:EN:PDF.  

19 Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998 laying down a procedure 
for the provision of information in the field of technical standards and regulations, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:1998:204:0037:0048:EN:PDF.   
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commerce service for the network services should not necessarily fulfil all the conditions of 
article 17 of the E-Commerce Directive.  

2.5 Data sharing 

2.5.1 Introduction 

The second part of the INSPIRE directive that is relevant for the access and licensing policies 
deals with the exchange of spatial data sets and services between Member States and public 
authorities for purposes of performing public tasks relating to the environment. It should be 
noted that data sharing, which constitutes an ultimate goal of the INSPIRE Directive, is 
addressed directly only in article 17.  

2.5.2 General principle 

The idea presented in paragraph 1 of article 17 that the Member States have to adopt measures 
to facilitate data sharing for the purposes of public tasks that may influence the environment 
was agreed on since the very beginning by all the parties involved. However, achieving 
consensus on the conditions required a long negotiation process between the Commission, the 
Council and the Parliament. Finally, it was decided in article 17.1 that “each Member State 
shall adopt measures for the sharing of spatial data sets and services between its public 
authorities referred to in point (9)(a) and (b) of Article 3. Those measures shall enable those 
public authorities to gain access to spatial data sets and services, and to exchange and use 
those sets and services, for the purposes of public tasks that may have an impact on the 
environment”. 

Moreover article 17.2 specifies that these measures should preclude any restrictions likely to 
create practical obstacles, occurring at the point of use, to the sharing of spatial data sets and 
services. 

2.5.3 Licensing and payment 

A lot of discussions were also held in respect of the use of licences or the requirement of a 
payment by public authorities that supply spatial data sets and services. It was decided that 
Member States “may allow public authorities that supply spatial data sets and services to 
license them to, and/or require payment from, the public authorities or institutions and bodies 
of the Community that use these spatial data sets and services. Any such charges and licenses 
must be fully compatible with the general aim of facilitating the sharing of spatial data sets 
and services between public authorities. Where charges are made, these shall be kept to the 
minimum required to ensure the necessary quality and supply of spatial data sets and services 
together with a reasonable return on investment, while respecting the self-financing 
requirements of public authorities supplying spatial data sets and services, where applicable. 
Spatial data sets and services provided by Member States to Community institutions and 
bodies in order to fulfil their reporting obligations under Community legislation relating to the 
environment shall not be subject to any charging”.  
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2.5.4 Bodies from other Member States, the EC and international organisations 

Article 17.4 addresses the issue of applicability of the measures taken by the Member States to 
facilitate data sharing between their public authorities, to the public authorities of other 
Member States and to the Community bodies and institutions, if they choose to invoke such 
measures. This provision as well refers to the purposes of public tasks that may have an 
impact on the environment. Furthermore, these arrangements should also be open to bodies 
established by international agreements to which the Community and Member States are 
parties, for the purposes of tasks that may have an impact on the environment, on a reciprocal 
and equivalent basis.  If the arrangements made for data sharing between the public authorities 
within the Member State include national conditions, these can also be imposed on the public 
authorities of the other Member States, the Community institutions and bodies and the bodies 
established by international agreements. Such option of imposing national requirements 
conditioning the use of the data sets and services was introduced in the common position by 
the Council.  

2.5.5 Limitations on data sharing 

Additionally, by way of derogation, Member States are allowed to limit sharing when this 
would compromise the course of justice, public security, national defence or international 
relations. Such provision reflects the concerns of some Member States that worried about the 
sharing of classified information, particularly in relation to defence and security issues. A 
distinction is made in comparison with the limitations on public access, in which case access 
has to adversely affect the protected interests. In the case of data sharing the interests have to 
be compromised.  This results in a situation where the conditions for limiting data sharing are 
more restrictive than the conditions for limiting access. 
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3 The PSI Directive 

3.1 Introduction 

The PSI directive, adopted on 17 November 2003, had to be implemented by 1 July 2005. The 
original deadline was reached by only six member states while the others needed more time, 
and the five that were latest were taken to the Court of Justice by the European Commission.20 
By 8 May 2008, all Member States reported the full transposition of the directive.21 

The focus of the PSI Directive lies on the economic aspect of public sector information and its 
impact on the common European information market. The democratic value of such 
information is nevertheless fully recognised. The Directive introduces several solutions that 
are aimed at overcoming the existing commercial obstacles on the European level. One of the 
main goals of the Directive is the development of the position of the information industry on 
both the European and the global market and stimulating the use of PSI by that industry. 
Recital 25 of the Directive enumerates the goals as: “the creation of Community-wide 
information products and services based on public sector documents, to enhance an effective 
cross-border use of public sector documents by private companies for added-value 
information products and services and to limit distortions of competition on the Community 
market”.22 However, while the original purpose of the PSI directive was to address the real 
commercial re-use by the information industry, the final version of the directive addresses any 
type of re-use, commercial and non-commercial, by private individuals, non-profit sector or 
commercial companies, etc.  

In the pre-Directive landscape major differences existed between Member States’ regulations 
on re-use. This was considered to “constitute barriers to bringing out the full economic 
potential of this key document resource”.23 According to the Directive, “in cases where the 
differences in national regulations and practices or the absence of clarity hinder the smooth 
functioning of the internal market and the proper development of the information society in 
the Community”24, these barriers should be tackled by minimum harmonization of the 
national rules and practices on the re-use of the PSI. The effects of such a solution were 
expected to be two-dimensional. On the one hand it was supposed to bring economic benefits 

                                                 

20 Denmark, France, Ireland, Poland, Slovenia and the United Kingdom made the deadline. Other Member States 
followed slowly, and in December 2006, the European Commission took the five remaining countries that had 

not transposed the directive to the Court of Justice – Austria, Belgium, Portugal, Spain and Luxembourg 
(RAPID PRESS RELEASE, Commission takes 5 countries to Court of Justice for failure on EU rules to re-use 

public sector information – a resource worth up to €48 billion, Brussels, 22 December 2006, 
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/06/1891&format=HTML&aged= 
0&language=EN&guiLanguage=en.  

21 See http://ec.europa.eu/information_society/policy/psi/actions_ms/implementation/index_en.htm.  

22 Recital 25 PSI directive.  

23 Recital 6 PSI directive.  

24 Recital 6 PSI directive.  
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through the growth of the information industry and the employment opportunities that would 
follow, and on the other it could result in a better informed citizen participation in the 
information society. 

It is worth noting that even though the name of the Directive refers to public sector 

information, both the recitals and the provisions of the Directive use the term public sector 

documents. This discrepancy was intensively debated within the Commission, the Committee 
of the Regions and the European Parliament. In the end a compromise between the institutions 
was reached. It was decided that public sector information in the title could be kept and the 
rest of the Directive would refer to public sector documents. The Commission’s 
argumentation was that “there is no material difference between the two versions as long as 
the broad definition of ‘document’ or ‘information’ proposed by the Commission is 
maintained”.25 In effect there is no difference between public sector information and public 
sector document – both can be equally re-used. The reunion of these terms was achieved by 
defining document as “any content whatever its medium”.26 The lack of clarity and 
consistency of the Directive can still however be criticized. 

3.2 Scope of application 

3.2.1 General  

According to Article 1.1 of the PSI Directive, it “establishes a minimum set of rules governing 
the re-use and the practical means of facilitating re-use of existing documents held by public 
sector bodies of the Member States”. Such a general framework was considered indispensable 
in order to guarantee “fair, proportionate and non-discriminatory conditions for the re-use of 
such information”.27 The Directive allows for a considerate margin of  manoeuvreability for 
member states by introducing only a minimum harmonisation. It does not go any further than 
required to obtain the purpose of lessening the discrepancies between the rules and practices 
concerning the re-use of PSI, in line with the EC principles of subsidiarity and proportionality. 
Of course the Member States are not stopped from allowing more extensive re-use than is 
provided for in the PSI Directive. 

The above mentioned Article 1.1 highlights the fact that the PSI directive applies solely to 
existing public sector documents. None of the public sector bodies can be expected to create 
documents to fulfil a request of re-use.  

It should be also mentioned that the Directive does not only impose rules on re-use, but also 
introduces practical means to facilitate this re-use, in order to provide the citizens and the 
companies better possibilities to know which information is available and where to look for it. 

                                                 

25 COMMISSION OF THE EUROPEAN COMMUNITIES, Communication to the European Parliament 

pursuant to the second subparagraph of Article 251 (2) of the EC Treaty concerning the common position of 

the Council on the adoption of a directive on the re-use and commercial exploitation of public sector 

information, SEC(2003) 627 final, 4, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri= 
CELEX:52003SC0627:EN:HTML .  

26 Cf. infra.  

27 Recital 8 PSI directive.  
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Because of that reasoning recital 23 was added. It provides that “ [t]ools that help potential re-
users to find documents available for re-use and the conditions for re-use can facilitate 
considerably the cross-border use of public sector documents. Member states should therefore 
ensure that practical arrangements are in place that help re-users in their search for documents 
available for re-use. Assets lists, accessible preferable online, of main documents (documents 
that are extensively re-used or that have potential to be extensively re-used), and portal sites 
that are linked to decentralised assets lists are examples of such practical arrangements.” This 
principle is re-iterated in article 9 of the directive on practical arrangements.  

3.2.2 Documents falling outside the scope of the PSI directive 

Article 1.2 enumerates the documents which fall outside of the scope of the Directive. It does 
not apply to: 

(a) documents the supply of which is an activity falling outside the scope of the public 
task of the public sector bodies concerned as defined by law or other binding rules in 
the Member State, or in the absence of such rules as defined in line with common 
administrative practices in the Member State in question; 

(b) documents for which third parties hold intellectual property rights;  

(c) documents which are excluded from access by virtue of the access regimes in the 
Member States, including on the grounds of: 

- the protection of national security (i.e. State security), defence or public security, 

- statistical or commercial confidentiality; 

(d) documents held by public service broadcasters and their subsidiaries, and by other 
bodies or their subsidiaries for the fulfilment of a public service broadcasting remit;  

(e) documents held by educational and research establishments, such as schools, 
universities, archives, libraries and research facilities including, where relevant, 
organisations established for the transfer of research results; 

(f) documents, held by cultural establishments, such as museums, libraries, archives, 
orchestras, operas, ballets and theatres. 

It is significant to mention that the exemptions can generally be grouped into two categories: 
the first three refer to certain types of documents, irrelevant of what public sector body is 
holding them, while the last three concern all documents held by a specific type of public 
sector body.  

The first exemption covers documents that are created by the public sector bodies for 
commercial activities on the information market. This includes for example adding value to 
information such bodies have collected for specific clients, or developing added-value 
products for a broad consumer market. Such information products are excluded from the 
scope of the PSI Directive. As explained by the Commission, “while the basic information 
gathered with public money and in the exercise of the public task should be available for re-
use, the commercial information products and services derived from that information should 
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not”.28 Such approach is justified by two arguments. First of all, it would be contrary to the 
interests of the public sector bodies which very often are responsible, at least partially, for 
providing their own funding. This is, for example, done by selling these commercial products 
and services. Secondly, it could also result in distortion of the information market. When the 
private sector companies would have to buy products or services from the public sector 
bodies, which in this case are in position of competitors, it would create a situation of unfair 
disadvantage for the private sector companies. In order to ensure fair competition between 
public sector bodies and competing third parties, the PSI Directive contains a number of 
safeguards. Furthermore, it should be highlighted that the commercial products of the public 
sector bodies are still subject to both European and national competition law.29  This will be 
addressed later on in the report. It should be kept in mind that the data on which the 
information products are based remain subject to the PSI directive and will have to be 
provided to the private sector under the same conditions as the public sector body uses them 
for its own products.  

The second exemption refers to documents for which third parties hold intellectual property 
rights. Public sector bodies very often keep documents that were not created by them and on 
which they do not hold IPR. Such documents could be reports of research institutions, 
commercial or industrial information provided by private companies, or documents produced 
by public servants for which the public sector body has not obtained the rights. Such 
documents are excluded from the scope of the PSI Directive. This is because the decision 
about re-use can be made only by the third-party rightholders, in line with the applicable IPR 
rules, and not the Member States or public sector bodies. This clear reference to the rights of 
third parties could be interpreted in such a way that public sector bodies do not have a right to 
refuse a request of re-use of their documents on the basis of their own IPR. Nevertheless, it is 
guaranteed in the Directive that “[t]he obligations imposed by this Directive shall apply only 
insofar as they are compatible with the provisions of international agreements on the 
protection of intellectual property rights, in particular the Berne Convention and the TRIPS 
Agreement”.30 It means that even though a public sector body is not allowed to reject a request 
for re-use due to its IPR, it could still impose conditions that would be in accordance with 
existing IPR legislation. As enumerated in recital 24 of the Directive, it “is without prejudice 

                                                 

28 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a directive of the European 

Parliament and of the Council on the re-use and commercial exploitation of public sector documents, 
COM(2002) 207 final, 7, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri= 
COM:2002:0207:FIN:NL:PDF.  

29 KATLEEN JANSSEN, “Hergebruik van overheidsinformatie – binnenkort ook bij u in de winkel?”, Privacy 

en Informatie 2006, nr. 2, 60-61; KATLEEN JANSSEN, “INSPIRE and the PSI directive: public task versus 
commercial activities?”, Proceedings of the 11

th
 EC-GIS Workshop,, “ESDI – Setting the framework, 29 June 

– 1 July 2005, Alghero, Sardinia, http://www.ec-gis.org/Workshops/11ec-gis/papers/303janssen.pdf; 
KATLEEN JANSSEN and JAN J.C. KABEL, "Commercialisering van overheidsinformatie door de overheid: 

rechtspraak en wetgeving in België en Nederland. De honden blaffen, maar de karavaan trekt voort", 
Computerrecht, 2005, no. 3, 126. 

30 Article 1.5 PSI directive. 
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to Directive 2001/29/EC31 of the European Parliament and of the Council of 22 May 2001 on 
the harmonisation of certain aspects of copyright and related rights in the information society 
and Directive 96/9/EC32 of the European Parliament and of the Council of 11 March 1996 on 
the legal protection of databases. It spells out the conditions within which public sector bodies 
can exercise their intellectual property rights in the internal information market when allowing 
re-use of documents”. At the same time as granting a recognition to exercise the IPR of the 
public sector bodies, the PSI Directive states that they should do it “in a way that facilitates re-
use”.33 

The third group of exempted documents concerns those that are also excluded from access 
under national access or freedom of information legislation. Access and re-use are two 
different concepts with different purposes. While the former is aimed at allowing the citizens 
to exercise their democratic rights, the latter has an economic dimension. They are however 
interrelated. Naturally, the limitations on access to certain documents will influence their re-
use. Documents to which individuals have no access cannot be re-used for either commercial 
or non-commercial purposes by the general public.34   

Apart from the above, the documents held by public service broadcasters as well as those held 
by educational, research and cultural establishments are excluded from the scope of the 
Directive. 

Another issue worth noting is the implicit exclusion of documents containing personal data. 
The reason for such a statement is the fact that the Directive “leaves intact and in no way 
affects the level of protection of individuals with regard to the processing of personal data 
under the provisions of Community and national law, and in particular does not alter the 
obligations and rights set out in Directive 95/46/EC”.35 This provision does not mean that a 
request for re-use of documents containing personal data must be automatically declined. 
Member states or public sector bodies, when making a decision whether re-use should be 
allowed, have to apply the Data Protection Directive 95/46/EC and its principles on data 
processing.36 Such view is in line with the opinion of the Article 29 Working Party, which 
stated that the disclosure of personal data for the purpose of re-use is not generally forbidden, 

                                                 

31 Directive 2001/29/EC of the European Parliament and of the Council  of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the information society, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2001:167:0010:0019:EN:PDF.   

32 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 
databases, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31996L0009:EN:HTML.  

33 Recital 22 PSI directive.  

34 KATLEEN JANSSEN, “INSPIRE and the PSI directive: public task versus commercial activities?”, 

Proceedings of the 11
th

 EC-GIS Workshop,, “ESDI – Setting the framework, 29 June – 1 July 2005, Alghero, 

Sardinia, http://www.ec-gis.org/Workshops/11ec-gis/papers/303janssen.pdf; KATLEEN JANSSEN, 
“Hergebruik van overheidsinformatie – binnenkort ook bij u in de winkel?”, Privacy en Informatie 2006, nr. 2, 
61. 

35 Article 1.4 PSI directive 

36 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 
individuals with regard to the processing of personal data and on the free movement of such data, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:EN:HTML.  
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but that “the question of whether the data protection Directive allows the re-use of public 
sector information that contains personal data requires a careful and case-by-case assessment 
in order to strike the balance between the right to privacy and the right to public access.”37 
Further, the Working Party expressed the opinion that one of the essential points for the 
determination of the possibility of re-use is the finality principle as stated in Article 6 of the 
Data Protection Directive. This principle provides that personal data can be collected only for 
a specified purpose and cannot be further processed in a way that is incompatible with the 
original purpose. It should be mentioned that very often public sector bodies, upon a request 
for re-use, will not be aware of the purpose of this re-use as there is no obligation to give such 
information within the PSI Directive. Nevertheless, such declaration of the purpose will be 
required under the regime of the Data Protection Directive, in case the disclosure of the 
personal data is requested. It will be necessary for the authority in power to determine whether 
the particular re-use is in accordance with the original purpose and lawful in general.38 

Another important point is that the principles of data processing will not play a role until the 
second decision cycle. The reason for that is that many national access legislations either 
allow for or make it obligatory to refuse access on the basis of the protection of the 
individuals’ privacy. In such case some of the public sector documents containing personal 
data will be automatically outside of the scope of the PSI Directive, due to the fact that they 
are “excluded from access by virtue of the access regimes in the Member States”.39 Only in 
case such exclusion will not occur the principles of the data protection will have to be taken 
into consideration. 

3.3 Definitions 

3.3.1 Public sector body 

Article 2 of the PSI directive provides definitions of the relevant terms used in the PSI 
Directive. First, public sector body, according to the explanation, means “the State, regional 
or local authorities, bodies governed by public law and associations formed by one of several 
of such authorities or one or several of such bodies governed by public law.”40 Furthermore, a 
definition of a body governed by public law is given. Such body is described as: “(a) 
established for the specific purpose of meeting needs in the general interest, not having an 
industrial or commercial character; and (b) having legal personality; and (c) financed, for the 
most part by the State, or regional or local authorities, or other bodies governed by public law; 
or subject to management supervision by those bodies; or having an administrative, 
managerial or supervisory board, more than half of whose members are appointed by the 

                                                 

37 ARTICLE 29 DATA PROTECTION WORKING PARTY, Opinion 7/2003 on the re-use of public sector 

information and the protection of personal data – Striking the Balance, 
http://europa.eu.int/comm/justice_home/fsj/privacy/docs/wpdocs/2003/wp83_en.pdf .  

38 ARTICLE 29 DATA PROTECTION WORKING PARTY, Opinion 7/2003 on the re-use of public sector 

information and the protection of personal data – Striking the Balance, 
http://europa.eu.int/comm/justice_home/fsj/privacy/docs/wpdocs/2003/wp83_en.pdf . 

39 Article 1.2(c) PSI Directive 

40 Article 2.1 PSI Directive 
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State, regional or local authorities or by other bodies governed by public law”.41 In general, 
the national Geological Surveys will be considered as a public sector body.  

3.3.2 Document 

Document is defined in the Directive as “any content whatever its medium (written on paper 
or stored in electronic form or as a sound, visual or audio-visual recording; [or] any part of 
such content”.42 It is significant, as mentioned before, that the title of the Directive refers to 
public sector information, while the rest of the Directive speaks about public sector 
documents. As explained by the European Commission in the Proposal for the Directive, the 
definition “covers all types of content, varying from audiovisual material to databases, 
digitised or not. It would, for example, be awkward in the Internet age to make a distinction 
between the proceedings of a governmental conference and the web-cast of that same 
conference”.43 As a result, the introduced definition is considered to be sufficiently broad to 
cover the needs of the developing Information Society.  

3.3.3 Re-use 

Re-use means “the use by persons or legal entities of documents held by public sector bodies, 
for commercial or non-commercial purposes other than the initial purpose within the public 
task for which the documents were produced. Exchange of documents between public sector 
bodies purely in pursuit of their public tasks does not constitute re-use”.44 As stated, two types 
of use are not covered by this definition: use for the initial purpose within the public task for 
which the document was created, and the exchange of documents between public sector 
bodies purely for public task purposes. Therefore, the main criterion to assess whether the use 
of a document falls under the definition of the re-use, is in fact the performance of the public 
task. Moreover, there is no distinction made between commercial or non-commercial 
activities. 

Another important issue is the possible re-use of public sector information by the public sector 
body itself. The aforementioned definition does not refer to the further use of documents 
within the public sector body in which they were created, for purposes different than the 
original one, but still for the performance of the public task. Nevertheless, this type of re-use 
should be also excluded from the scope of this definition. The reason for this is that the 
dissemination of documents to other public sector bodies for the performance of their public 
task does not fall within the scope of this definition. Therefore dissemination of the same 

                                                 

41 Article 2.2 PSI Directive 

42 Article 2.3 PSI Directive 

43 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a directive of the European 

Parliament and of the Council on the re-use and commercial exploitation of public sector documents, 

COM(2002) 207def, 9, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri= 
COM:2002:0207:FIN:NL:PDF .  

44 Article 2.4 PSI Directive 
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documents within the public sector body itself for public task purposes should not fall within 
that scope either.45 

On the other hand, there is re-use, if the activities performed by the public sector body are 
outside of the public task. It means that the Directive is applicable if documents are made 
available to other public sector bodies but for activities different than the performance of their 
public task. It is also the case when the public sector body itself is using its own documents 
for purposes other than its public task, for example for creating commercial or value added 
products on the market.46 This aspect is particularly relevant for the re-use of documents by 
the private sector. It is crucial to ensure that the conditions for re-use are the same for the 
private sector as for the public sector.   

3.3.4 Public task 

As for the notion of ‘public task’, its definition is missing from the PSI Directive. Such 
absence is sometimes called ostentatious47, especially because this concept is fundamental for 
determining the scope of the directive and whether public sector information is made available 
for re-use or not. Recital 9 offers the only reference to this notion: “[a]ctivities falling outside 
the public task will typically include supply of documents that are produced and charged for 
exclusively on a commercial basis and in competition with others in the market”.48  

The replies to the European Commission’s consultation on the review of the PSI directive in 
2008 showed that many of the stakeholders are looking towards the Commission to provide 
more guidance on the interpretation of the public task concept. However, Commission 
representatives have stated that they have no intention to define this concept, as it is a concept 
that should be defined by the Member States under the subsidiarity principle.49 Hence, it will 
be up to the European Court of Justice to determine the scope of the public task if it receives a 
prejudicial question from a national court. However, the Court has had to decide in many 
cases on the scope of comparable concepts such as public service obligations, or services of 
general (economic interest), etc., and it has maintained a policy of only deciding on a case-by-
case basis, without developing a general policy. It may be expected that the Court will do the 
same with respect to the definition of public task.  

                                                 

45 KATLEEN JANSSEN, “Hergebruik van overheidsinformatie – binnenkort ook bij u in de winkel?”, Privacy 

en Informatie 2006, nr. 2, 60. 

46 In some countries, performing commercial activities on the market may actually be considered as a part of the 
public task for some organisations. This issue has complicated the discussion on re-use of  PSI since the 
introduction of the Commission proposal for a directive.  

47 See also MICHAEL KAMPS, “Thunder and Lightning: Public Sector Information Policy Experiences of 
Private Meteorological Service Providers” in GEORG AICHHOLZER and HERBERT BURKERT (ed.), 
Public Sector Information in the Digital Age. Between Markets, Public Management and Citizens’ Rights, 
Cheltenham, Edward Elgar Publishing Limited, 2004, 183-184. 

48 Recital 9 PSI Directive 

49 Cf. infra.  
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3.4 The general principle of the Directive 

Article 3 of the Directive provides the general principle for re-use of public sector 
information: “Member States shall ensure that, where the re-use of documents held by public 
sector bodies is allowed, these documents shall be re-usable for commercial or non-
commercial purposes in accordance with the conditions set out in Chapters III and IV. Where 
possible, documents shall be made available through electronic means”.  Such wording clearly 
states that the Directive does not intend to impose any obligation on Member States to make 
public sector information available for re-use. The only time compliance the Directive 
requires, is when the Member State or the public sector body itself decides to allow  re-use. 

This statement, together with the list of exemptions may lead to concerns that the effect of the 
Directive will lead to a mere encouragement towards the availability of public sector 
documents. Nevertheless, some more influential implications, leading to changes in the 
performance of activities of public sector bodies, can be observed after a more careful 
examination of the PSI Directive. Explicitly stating that both commercial and non-commercial 
purposes are in the scope of availability of documents, the Directive makes sure that no 
distinction is made between these two types of re-use.50 This means that as soon as a 
document is made available for re-use of one kind, it immediately must be available also for 
re-use for any other purpose.51 The conditions or charges for different purposes of re-use can 
still vary, of course within the limits of the Directive. Nevertheless, a public sector body is not 
allowed to agreeing to non-commercial re-use and at the same time excluding re-use for 
commercial purposes. Neither can it decide to use its own information for creating 
commercial products by itself while refusing to provide that same information to private 
competitors. Together with the definition of re-use, it means that any information not used by 
the public sector body solely for performance of its public task, will have to be available to 
private sector for both commercial and non-commercial re-use. 

3.5 Requests for re-use 

Article 4 of the PSI Directive addresses the requirements for the processing of requests for re-
use. These requirements, like time limits, communication of the grounds for refusal, and 
reference to the possible means of redress form chapter II of the PSI Directive. The 
requirements do not apply to public sector broadcasters, educational and research 
establishments or cultural establishments.52 As these institutions do not fall under the PSI 

                                                 

50 KATLEEN JANSSEN, “INSPIRE and the PSI directive: public task versus commercial activities?”, 
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51 AXELLE HOVINE, "La directive du 17 Novembre 2003 concernant la réutilisation des informations du 
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directive, they don’t have to respond within a certain time limit to a request or state their 
reason for refusal.   

3.6 Time limits 

As stated in Article 4.1 of the PSI directive, “public sector bodies shall, through electronic 
means where possible and appropriate, process requests for re-use and shall make the 
document available for re-use to the applicant or, if a licence is needed, finalise the licence 
offer to the applicant within a reasonable time that is consistent with the timeframes laid down 
for the processing of requests for access to documents”. It should be noted here that if a 
Freedom of Information Act has been adopted in a Member State, this is where the time limits 
should be searched for. However, even though the notion of ‘reasonable time’ should be 
interpreted in consistency with freedom of information legislation, the Directive does not 
require that interpretation to be identical. Therefore, there might be some ambiguity in 
understanding what exactly is meant by ‘consistent’. Does it mean the same time limits or is 
the mere proportionality enough? Recital 12 explains that the “time limit for replying to 
requests for re-use should be reasonable and in line with the equivalent time for requests to 
access the document under the relevant access regimes”.53 Hence, it is to be preferred that the 
re-use arrangements use the same time limits as national access legislation.  

In order to prevent distortions that could be caused by the fact that freedom of information 
legislation might be not be fully developed in some Member States, the PSI Directive 
provides its own time limit in article 4.2: “[w]here no time limits or other rules regulating the 
timely provision of documents have been established, public sector bodies shall process the 
request and shall deliver the documents for re-use to the applicant or, if a licence is needed, 
finalise the licence offer to the applicant within a timeframe of not more than 20 working days 
after its receipt. This timeframe may be extended by another 20 working days for extensive or 
complex requests. In such cases the applicant shall be notified within three weeks after the 
initial request that more time is needed to process it.” This solution aimed to avoid the 
possibility to set up time limits long enough to discourage requests for re-use. Another danger 
was a situation where creating added value products based on public sector documents would 
no longer be economically interesting because of the long waiting periods as well as the short-
term relevance of the documents involved. The life span of some types of information, for 
example traffic data or weather reports, is another aspect influencing the need to have 
reasonable time limits. To explicitly state the Directive’s approach towards such type of 
documents, recital 12 clarifies that: “[o]nce a request for re-use has been granted, public sector 
bodies should make the documents available in a timeframe that allows their full economic 
potential to be exploited. This is particularly important for dynamic content (e.g. traffic data), 
the economic value of which depends on the immediate availability of the information and of 
regular updates”.  

It should be noted that in the situation where a licence is necessary, the time limit of 20 
working days refers solely to the first licence offer. There is no time limit provided for the 
actual delivery of the documents after acceptance of the license conditions by the applicant. 
Such solution seems to be reasonable. In the end, the response to the licence offer and its 
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acceptance or further negotiation also depends on the applicant. If he does not proceed to 
finalize the speedy completion of the license, the public sector body should not be burdened 
with a strict timetable. Such approach, however, has a negative side as well. The absence of a 
time limit to provide documents when they are subject to a licence makes it possible for the 
public sector body to lengthen the negotiation process. It could, in effect, lead to private 
companies missing market opportunities. Such practice could in fact be interpreted as a 
refusal, which will be difficult to prove. 

3.7 Communication of the grounds for refusal and the means of redress 

Article 4.3 provides that “in the event of a negative decision, the public sector body has to 
communicate the grounds for refusal to the applicant, on the basis of the relevant provisions” 
of the national access legislation54 or of the national provisions implementing the PSI 
directive, in particular regarding the exemptions and the general principle of the directive.55 
Further, article 4.4 states that “any negative decision shall contain a reference to the means of 
redress in case the applicant wishes to appeal the decision.” 

If the request is refused due to the fact that the public sector document is protected by  third 
party IPR, “the public sector body shall include a reference to the natural or legal person who 
is the rightholder, where known, or alternatively to the licensor from which the public sector 
body has obtained the relevant material.”56 As will be explained later on, this provision differs 
from the Access Directive as it does not leave the public sector body a choice between 
referring the applicant to the rightholder or transferring the request itself. It allows solving the 
problem of defining the moment the time limit starts: from the original request or from the 
moment of receiving the request by the rightholder. 

This obligation to both state the grounds for refusal and the means of redress is considered to 
be one the biggest values of the PSI Directive. It clearly improves the situation as anyone 
whose request for re-use is turned down will be automatically informed about the reasons and 
the procedure necessary to appeal the negative decision.57 

It has been pointed out that the notion of ‘negative decision’ used in article 4.3 creates a 
certain amount of vagueness in case there is no clear refusal but the given licensing conditions 
or charges are unreasonable; if there is no response at all within the time limit; or the 
information is not delivered as agreed upon in the licence. Do these cases constitute a refusal 
as well? In any case, article 7 addressing transparency provides that the applicants should be 
informed of available means of redress related to decisions or practices affecting them. 
Additionally, recital 15 of the PSI Directive states that “[a]pplicants for re-use of documents 
should be informed of available means of redress relating to decisions or practices affecting 
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them. This will be particularly important for SMEs which may not be familiar with 
interactions with public sector bodies from other Member States and corresponding means of 
redress”.  

3.8 Conditions for re-use 

Chapter III of the Directive introduces the conditions for re-use of public sector documents. It 
should be stated that these conditions – addressing issues like formats of the documents, 
charging principles, obligations concerning transparency, licensing and the practical 
arrangements for facilitating the search for documents – do not refer only to requests for re-
use but also to the further delivery of the requested documents.  

3.8.1 Available formats 

As described in article 5, “public sector bodies shall make their documents available in any 
pre-existing format or language, through electronic means where possible and appropriate”. 
This principle is in accordance with a rule generally recognized in national access legislation 
stating that a citizen is allowed to choose the format of the document if it is available in 
different ones. In case of re-use it is even more significant. As explained in recital 13, “[t]he 
possibilities for re-use can be improved by limiting the need to digitise paper-based 
documents or to process digital files to make them mutually compatible. (...) To facilitate re-
use, public sector bodies should make their own documents available in a format which, as far 
as possible and appropriate is not dependent on the use of specific software.”  However, the 
public sector bodies are not obliged “to create or adapt documents in order to comply with the 
request”, which means that they are not required to create any additional format than the pre-
existing one. The only thing that is actually expected from the public sector body is to make 
available what they are already in possession of due to the performance of their public task, 
and definitely not to answer specific questions of applicants. It would be a major burden to 
demand of public servants to create extra documents’ formats and in the end this could result 
in an opposite effect to the availability of documents. This concern was expressed in article 
5.1, which states that the public sector bodies are not expected to “provide extracts from 
documents where this would involve disproportionate effort, going beyond a simple 
operation”. This would suggest that extracts of which the creation does not cause 
disproportionate effort should be delivered on request. An extract could be delivered when the 
applicant is only interested in a part of the document, or when other parts of the document are 
not available, for example because they are confidential.58 

The public sector bodies are not obliged to “continue the production of a certain type of 
documents with a view to the re-use of such documents by a private or public sector 
organisation”, as stated in article 4.2 of the PSI Directive. The main goal of this provision is to 
defend public sector bodies from becoming content providers supplying applicants on their 
order. The public sector body certainly cannot be expected to keep updating its documents or 
creating new ones when it does not need them anymore, only because such documents are re-
used by either private sector bodies or by another public sector body. This would actually 
entail that the public sector body is creating added-value information products, i.e. documents 
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falling under the exception of article 1.2(a), which excludes documents the supply of which is 
an activity falling outside the scope of the public task. There is no obligation on the public 
sector body to inform a private sector company using its about the fact that it plans to stop the 
production of such documents. Recital 18 merely states a moral obligation in case “the 
competent authority decides to no longer make available certain documents for re-use, or to 
cease updating these documents, it should make these decisions publicly known, at the earliest 
opportunity, via electronic means whenever possible”. 

3.8.2 Principles governing charging 

Prices charged by the public sector bodies for their information are sometimes considered to 
be one of the factors hindering re-use. Private sector bodies very often have no choice but to 
pay whatever price the public sector body, as the only producer, demands, although the prices 
charged by the public sector may be limited by national cost recovery rules or policy.  It was 
seen as a danger by the European Commission who in its proposal explained that “[t]he 
control over information in a specific area puts public sector bodies in a position where they 
can have market power. In the same way as undertakings in a dominant position cannot abuse 
their market power, public sector bodies should not set their prices arbitrarily and should not 
charge excessive prices for information that has been established within the public tasks and 
with public money”.59 

For this reason it was decided to introduce limits on charges for public sector documents and 
that “[w]here charges are made, the total income from supplying and allowing re-use of 
documents shall not exceed the cost of collection, production, reproduction and dissemination, 
together with a reasonable return on investment”.60 Such wording clearly indicates that a 
broad margin was left to the Member States and the public sector bodies, which was a result 
of a “due regard to the self-financing requirements of the public sector body concerned”.61 It 
means that the Directive solely sets an upper limit to the charges, which is a reasonable return 
of investment. However, there are no indications or criteria on how to assess whether the 
return is reasonable or not. This was left to the Member States, the public sector bodies and 
finally to the courts.  

According to recital 14, “[p]roduction includes creation and collation, and dissemination may 
also include user support”. Moreover, the costs of collection, production, reproduction and 
dissemination can be charged to the applicant. It should also be noted that the limit is 
established for the total income, which means that the public sector body will have to make an 
assessment of the demand for the documents and divide the charge over the potential 
applicants.  

Furthermore, “[t]he charges should be cost-oriented over the appropriate accounting period 
and calculated in line with the accounting principles applicable to the public sector bodies 
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involved.”62 In theory, charging on the basis of royalties would no longer be possible as it is 
based on the income of the re-user and not cost-oriented.63 However, considering the high 
costs of collecting geological spatial data, royalty charges will most likely be lower than 
basing the charges on the costs of collecting, processing and disseminating the data. The 
burden of proof that the charges are cost-oriented was put on the public sector bodies unless 
such transparent accounting exists as to allow the prospective re-user to verify whether this 
principle is respected.64 

The PSI Directive does not establish any minimum charge, letting the member States and the 
public sector bodies decide whether they want to make their documents available free of 
charge.65 However, free availability was not necessarily considered the optimal option, 
therefore it was decided that Member States should “encourage public sector bodies to make 
documents available at charges that do not exceed the marginal costs for reproducing and 
disseminating the documents”.66 

3.8.3 Transparency 

Lack of transparency about the availability of information and the conditions of re-use is very 
often named as a cause for the fact that that the European information market based on public 
sector information has not reached its full potential. In order to improve that situation, the 
Commission introduced the provision on transparency in article 7 of the PSI Directive. 
According to that article “[a]ny applicable conditions and standard charges for the re-use of 
documents held by public sector bodies shall be pre-established and published, through 
electronic means where possible and appropriate. On request, the public sector body shall 
indicate the calculation basis for the published charge. The public sector body in question 
shall also indicate which factors will be taken into account in the calculation of charges for 
atypical cases. Public sector bodies shall ensure that applicants for reuse of documents are 
informed of available means of redress relating to decisions or practices affecting them”.  

This regulation aimed to address two aspects. First of all, applicants should be aware of the 
conditions for re-use, the charges and the method of calculation, etc. This would of course 
allow ensuring that the competition is not harmed and that the re-user is able to make 
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informed investment decisions and business strategies.67 Publishing basic charging regimes on 
the Internet does not seem to be too burdensome for the public sector bodies, and for more 
special cases at least the factors taken into account when setting the charges should be 
published. Moreover, the applicant should also be informed about the means of redress 
available to him in case he disagrees with the decision taken. As mentioned before, this 
regulation is related to the obligation of the public sector bodies to refer in their negative 
decision to the means of redress. In this case not only negative decisions are involved, but also 
licence terms or conditions that are not in line with the directive, or any issues regarding the 
execution of the licence agreement.  

3.8.4 Licences 

Theoretically a public sector body is not obliged to impose charges or conditions on re-use. In 
practice, however, the situation when no conditions or charges are introduced is not 
necessarily the standard. Most of the time, when a public sector body decides to impose 
charges or conditions, it will be in a form of a licence. In case the public sector body decides 
that the use of a licence is appropriate, the PSI Directive provides regulation of transparency 
and harmonisation of licensing activities of the public sector bodies. As stated in article 8, 
“[p]ublic sector bodies may allow for re-use of documents without conditions or may impose 
conditions, where appropriate through a licence, dealing with relevant issues. These 
conditions shall not unnecessarily restrict possibilities for re-use and shall not be used to 
restrict competition”.68 

In case licences are used, the Member State should “ensure that standard licences for the re-
use of public sector documents, which can be adapted to meet particular licence applications, 
are available in digital format and can be processed electronically. Member States shall 
encourage all public sector bodies to use the standard licences”.69 This means that the Member 
State has to provide standard licences, but there is no obligation for public sector bodies to 
actually use them. It is possible that, as explained by the European Commission, “[i]n practice 
each public sector body licensing information could have its own online licence, although a 
certain standardisation would facilitate the re-use of information for re-users that have to deal 
with different public sector bodies”.70 Therefore, the only thing that is required by the 
Directive is an encouragement by the Member States to use the standard licences. The result 
of such action is however not mentioned.  
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The content of such standard licence is not regulated by the Directive. Its determination is left 
to the Member States. In recital 17, the Directive only mentions “issues such as liability, the 
proper use of documents, guaranteeing non-alteration and the acknowledgement of source”. 
However, the content of the licence cannot be designed in a way that would unnecessarily 
restrict possibilities for re-use or to restrict competition. 

3.8.5 Practical arrangements 

“Member States shall ensure that practical arrangements are in place that facilitate the search 
for documents available for re-use, such as asset lists, accessible preferably online, of main 
documents and portal sites that are linked to decentralised assets lists”.71 The aim of this 
article is to ensure that potential re-users are aware of the fact that certain public sector 
documents exist and are available for re-use. It should be exercised in such a way to guarantee 
that, apart from being informed about the conditions and charges, re-users are able to discover 
new documents and know where to get them. This would allow them to develop new products 
or services more easily and to pursue new business opportunities. To achieve that goal 
Member States should take the necessary measures, for example those given in the Directive. 
The possibilities are however not restricted to assets lists and portal sites. Other arrangements 
are welcomed as well. Moreover, the assets lists should contain “documents that are 
extensively re-used or that have the potential to be extensively re-used”72, which refers to 
main documents that are most interesting or most often requested. There is no obligation that 
the assets lists have to contain all documents available for re-use.   

3.9 Non-discrimination  

Article 10.1 of the PSI Directive provides that “[a]ny conditions for the re-use of public sector 
documents have to be non-discriminatory for comparable categories of re-use”. This solution 
is sometimes found problematic, however. First of all, conditions can be different for 
commercial and non-commercial purposes. Secondly, it does not prevent non-discrimination 
between the same categories of re-use, but between the comparable ones. But the question is 
whether all types of re-use for commercial purposes, and all types of re-use for non-
commercial purposes are comparable? It might be difficult to determine, depending on the 
particular situation, and especially with such a wide definition of re-use. For example, is use 
by the information industry to create added-value products comparable to environmental 
consultancy bureaus providing advice on the suitability of a site for building? It seems to be a 
problematic task for the public sector bodies to determine this.  

In case the public sector body performs its own commercial activities some concerns for 
discrimination and distortion of competition could appear. Such situation is addressed in the 
second paragraph of article 10, which states that “[i]f documents are re-used by a public sector 
body as input for its commercial activities which fall outside the scope of its public tasks, the 
same charges and other conditions shall apply to the supply of the documents for those 
activities as apply to other users”. It is a particularly important provision when public sector 
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bodies are responsible for acquiring (part of) their own funding. They do this by both charging 
for the supply of their information, and by creating their own products and services based on 
that information and selling them on the market. In case of the latter practice, the same 
charges must be applied for the provision of the underlying data to those bodies themselves as 
to any other users. Otherwise, “there [would be] a risk that the public sector body involved 
could abuse its privileged position to gain a competitive advantage over other market 
players”.73 

3.10 Prohibition of exclusive arrangements 

The PSI Directive’s main target group consists of market players that exploit value-added 
products. This information can be found in Article 11.1: “The re-use of documents shall be 
open to all potential actors in the market, even if one or more market players already exploit 
added-value products based on these documents. Contracts or other arrangements between 
public sector bodies holding the documents and third parties should not grant exclusive 
rights.” This article clearly states that exclusive rights are no longer acceptable. Nevertheless, 
the Directive also provides an exemption from the general rule and allows for exclusive rights 
“where [it] is necessary for the provision of a service in the public interest”74. Still, “the 
validity of the reason for granting such an exclusive right shall be subject to regular review, 
and shall, in any event, be reviewed every three years”, as is stated in the second paragraph of 
article 11. This means that exclusive rights are still possible if they are needed for a service in 
the public interest. Unfortunately, this notion is not defined in the Directive. Some help could 
be found in recital 20, which however refers to “services of general economic interest”. These 
two concepts seem to have different scopes, at least at first. Service of general economic 

interest is a common term in the field of competition law, mainly in application of article 86 
of the EC-Treaty, which could be helpful with the interpretation of the PSI directive.75 At the 
same time it should be noted that the term ‘service of public interest’ is not widely used in EC 
law or policy. In any case, an example of situation where exclusive rights are possible is given 
in recital 20 which allows for it “if no commercial publisher would publish the information 
without such an exclusive right”.   

Moreover, the exclusive arrangements established under the conditions of article 11 must be 
transparent and made public. Existing exclusive arrangements were required to be examined 
against these conditions, and if they did not fulfil the standards, they had to be terminated at 
the end of the contract, or in any case not later than 31 December 2008. The European 
Commission declared that from January 2009 it would start  taking action against Member 
States that do not comply with this.  
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3.11 The review of the PSI directive 

Article 13 of the PSI Directive requires the European Commission to carry out a review of its 
application before 1 July 2008, and communicate the results, as well as any proposals for 
modifications of the Directive, to the European Parliament and the Council.76  

This review started in the spring of 2008 and consisted of two main parts. First, a 
questionnaire was sent to the Member States, which could respond until the 15th of September 
2008. Second, a consultation was also started with all stakeholders in the PSI domain.  

14 Member States responded to the Commission’s questionnaire. According to the 
Commission’s analysis, the consultation yielded “substantial positive feedback on the impact 
of the PSI re-use among MS, which consider that from a qualitative point of view, the PSI 
Directive has been positive as it provides a legal framework for the re-use of the PSI in their 
respective countries, unregulated before”.77 However, from a quantitative point of view, the 
Member States were more sceptical. Some Member States believed it was too early to 
determine the impact of the PSI directive, due to the late transposition into national legislation 
in some countries. Others believed that it was “very difficult to provide factual economic 
figures for measuring the impact of re-use policies in their respective countries”.78 Moreover, 
Member States signalled that the full potential of PSI re-use was “far from being attained due 
to the lack of awareness by public sector bodies of the opportunities offered and of their 
responsibilities as regard PSI re-use” and the difficulties of the private sector in finding what 
type of PSI is available and in communicating with different levels of government.79 In 
general, the “overwhelming majority” of the Member States felt that it was too early to review 
the Directive and that more time should be allowed for its full implementation.  

The European Commission also held an online consultation of stakeholders, the purpose of 
which was to “gather information from as many sources as possible, including public sector 
content holders and commercial and non-commercial re-users (universities, NGOs) on their 
views on different aspects related to the implementation, impact and scope of the PSI 
directive”.80 37 replies were received.81 Overall, the stakeholders believed, as the Member 

                                                 

76 The result of the review was published here: 
http://ec.europa.eu/information_society/policy/psi/docs/consultations/replies/members_states/report_ms_questi
onnaire.pdf; http://ec.europa.eu/information_society/policy/psi/docs/pdfs/online_consultation/report_psi_ 
online_consultaion_stakeholders.pdf.  

77 COMMISSION OF THE EUROPEAN COMMUNITIES, Results of the MS Consultation on the review of the 

application of Directive 2003/98/EEC on the re-use of public sector information, 2008, 1, 
http://ec.europa.eu/information_society/policy/psi/docs/consultations/replies/members_states/report_ms_questi
onnaire.pdf. For the individual replies, see http://ec.europa.eu/information_society/policy/psi/ 
online_consultation/member_states/index_en.htm .  

78 Ibid.  

79 Ibid., 2.  

80 COMMISSION OF THE EUROPEAN COMMUNITIES, Results of the online consultation of stakeholders 

“Review of the PSI directive”, 2008, 1, 
http://ec.europa.eu/information_society/policy/psi/docs/pdfs/online_consultation/report_psi_online_consultaio
n_stakeholders.pdf. For the individual replies, see http://ec.europa.eu/information_society/policy/psi/ 
online_consultation/stakeholders/index_en.htm.  



Analysis of existing legal framework 
 

 
 

35/92 

States did, that the PSI directive has had a positive effect on promoting PSI re-use by 
providing and establishing a legislative framework where there previously was none. 
However, the public sector body suppliers on the one hand and the re-users on the other hand, 
had different views on the existing re-use environment. While the suppliers considered the re-
use framework to be working well, the re-users felt that the implementation of the PSI 
directive had been much too slow, or that the directive even wasn’t implemented or applied 
properly in some Member States. According to the re-users, important barriers still remained, 
including lack of awareness and little effort among some of the public sector bodies, the non-
mandatory character of the re-use, strict licensing conditions, and limited transparency on re-
use policies. In addition, questions arose about the limits of the public task when public sector 
bodies commercially compete with the private sector and unfair competition practices by 
public sector bodies. The absence of efficient means of redress in most countries was also felt 
as a deficiency.82 

While the Member States stated in their consultation that it was too soon to amend the PSI 
directive, the bulk of the re-users felt that legislative amendments were needed to make the 
directive “sharper” and “tighter” in its obligations for public sector bodies.83 Suggestions 
included creating a general obligation to allow re-use, requiring the establishment of 
independent regulators or dispute resolution mechanisms, imposing marginal cost pricing and 
introducing greater clarification on the public tasks of public sector bodies. More guidance 
was requested from the Commission on terms such as “public task”, “document”, “marginal 
cost pricing” and “reasonable return on investment”.  

                                                                                                                                                         

81 This is in stark contrast with the 185 responses that were received to the Green Paper on public sector 
information in the information society and the 79 responses to the consultation following the 2001 
Communication eEurope 2002: Creating a EU framework for the exploitation of public sector information.  

82 COMMISSION OF THE EUROPEAN COMMUNITIES, Results of the online consultation of stakeholders 

“Review of the PSI directive”, 2008, 2, http://ec.europa.eu/information_society/policy/psi/docs/pdfs/ 
online_consultation/report_psi_online_consultaion_stakeholders.pdf (last visited on 06/01/2009). 

83 Ibid., 3.  
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4 The Directive on public access to environmental information 

4.1 Introduction 

The Access Directive 2003/4/EC of 28 January 2003 on public access to environmental 
information replaced Directive 90/313/EC in 2004.84 The old Directive 90/313/EC will 
therefore not be discussed here. The new Directive 2003/4/EC was designed to fulfil three 
objectives: 1) correct the shortcomings of the old directive; 2) bring the EC in line with the 
Aarhus Convention85 and enable its ratification through adjustment of the proposal to the 
relevant provisions of the Convention; and 3) to adapt the directive to developments in 
information technologies in order to reflect the changes in the way information is created, 
collected, stored and transmitted.86 

4.2 Objective of the Directive 

Article 1 of the Directive makes a traditional differentiation between the passive and active 
right of access. The first objective of the Directive is to guarantee the right of access on 
request to environmental information held by or for public authorities, and to set out the basic 
terms and conditions of, and practical arrangements for, its exercise.87 The second objective 
refers to the active dissemination of information by the public authorities and its core aim is to 
ensure that, as a matter of course, environmental information is progressively made available 
and disseminated to the public, in order to achieve the widest possible systematic availability 
and dissemination to the public of environmental information. To this end the use, in 
particular, of computer telecommunication and/or electronic technology, where available, has 
to be promoted.88  

The Access directive makes it clear towards the Member States that its disclosure obligations 
are not intended to discourage them from providing more extensive access to the public. It 

                                                 

84 OJ L 158, 23 June 1990, p. 56–58 http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus! 
prod!CELEXnumdoc&lg= EN&numdoc=31990L0313  

85 Convention on Acess to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters, done at Aarhus, Denmark, 25 June 1998, 
http://www.unece.org/env/pp/documents/cep43e.pdf . 

86 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European Parliament 
and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 2, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF; MAGUELONNE DEJEANT-
PONS, "Le Conseil de l'Europe et l'Accès à l'Information Environnementale: la Convention Européenne des 
Droits de l'Homme" in CHRISTINE LARSSEN, Ten Years of Accessto Environmental Information in 

International, European and Belgian Law: Stock-Taking and Perspectives, Brussels, Bruylant, 2003, 79. 

87 Article 1(a) Access Directive. 

88 Article 1 (b) Access Directive. 
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was observed that the Directive imposes “the minimum acceptable level of disclosure of 
environmental information: it does not set the bounds of permissible disclosure”.89 

4.3 Definitions 

The main definitions that need to be mentioned are environmental information and public 

authorities.  

4.3.1 Environmental information 

The Access Directive defines the concept as any information in written, visual, aural, 
electronic or any other material form on: 

(a) the state of the elements of the environment, such as air and atmosphere, water, 
soil, land, landscape and natural sites including wetlands, coastal and marine areas, 
biological diversity and its components, including genetically modified organisms, and 
the interaction among these elements; 

(b) factors, such as substances, energy, noise, radiation or waste, including radioactive 
waste, emissions, discharges and other releases into the environment, affecting or 
likely to affect the elements of the environment referred to in (a); 

(c) measures (including administrative measures), such as policies, legislation, plans, 
programmes, environmental agreements, and activities affecting or likely to affect the 
elements and factors referred to in (a) and (b) as well as measures or activities 
designed to protect those elements; 

(d) reports on the implementation of environmental legislation; 

(e) cost-benefit and other economic analyses and assumptions used within the 
framework of the measures and activities referred to in (c); and 

(f) the state of human health and safety, including the contamination of the food chain, 
where relevant, conditions of human life, cultural sites and built structures inasmuch 
as they are or may be affected by the state of the elements of the environment referred 
to in (a) or, through those elements, by any of the matters referred to in (b) and (c).90 

In the discussions between the Council and the European Parliament, continuous efforts were 
made to keep the definition as close as possible to the one in the Aarhus Convention, to enable 
the proper ratification of the treaty by the European Community.91 Hence, the definition in the 

                                                 

89 PHILIP COPPEL, "Environmental Information: the New Regime", Journal of Planning & Environment Law, 
2005, 15-16. 

90 Article 2.1 Access Directive.  

91 See for example, COMMISSION OF THE EUROPEAN COMMUNITIES, Amended proposal for a directive 

of the European Parliament and of the Council on public access to environmental information, COM (2001) 
303 final, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0303:FIN:EN:PDF; COUNCIL 
OF THE EUROPEAN UNION, Common Position no. 24/2002 adopted on 28 January 2002 with a view to 

adopting Directive 2002/…/EC of the European Parliament and of the Council of … on public access to 

environmental information and repealing Council Directive 90/313/EEC, OJ C, 113 E, 14 May 2002, 1, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:113E:0001:0016:EN:PDF . 
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directive is almost identical to the description of environmental information in the Aarhus 
Convention, except for a small number of extra clarifications that were introduced in the 
directive.  

The ECJ has not passed judgment on the scope of the definition of environmental information 
under the Access directive yet, but it has had the chance to examine directive 90/313/EEC and 
its definition of environmental information. According to the ECJ, the scope of the definition 
and of the directive “must be considered to have been intended to be wide. It thus covers all 
information which relates either to the state of the environment or to activities or measures 
which could affect it, or to activities or measures intended to protect the environment, without 
the list in that provision including any indication such as to restrict its scope”92.  

Since then, article 255 has been introduced in the EC-Treaty by the Treaty of Amsterdam, 
which states in its first paragraph that “[a]ny citizen of the Union, and any natural or legal 
person residing or having its registered office in a Member State, shall have a right of access 
to European Parliament, Council and Commission documents”. This article was part of a 
process of openness that was embedded in the EU-Treaty: openness became the rule and 
secrecy the exception.93 In addition, the Aarhus Convention has promoted access to by 
including a definition of environmental information which should be interpreted broadly. 
Therefore, one can assume that the ECJ, were it confronted with a question of interpretation of 
the term environmental information under the directive on public access to environmental 
information, would also advocate a wide interpretation.  

As the definition is derived from the Aarhus Convention, the Implementation Guide to this 
Convention can also give some guidance on the scope of environmental information. The 
Implementation Guide gives an extensive overview of the elements of the definition that need 
closer attention. What constitutes environmental information, is explained indirectly in terms 
of what environmental information can be about.94 A description of environment itself is not 
given. The illustrative lists that are given for each category of information are not exhaustive, 
and the definition is only a minimum requirement that can be extended by the Parties to the 
Convention by their choice. Some of the terms in the definition have common sense 
definitions and do not need technical definitions. For others, international agreements or other 
legislation might be relevant in order to determine their scope.95 

The definition of the Aarhus Convention is quite broad and goes beyond information on the 
elements of the environment and their interaction, to also include information on human and 

                                                 

92 European Court of Justice, Case C-233/00, Commission v. French Republic, 26 June 2003, paragraph 44, 
European Court Reports 2003, I-6625.  

93 FRANKIE SCHRAM, "Openbaarheid van Europese bestuursdocumenten", Nieuw Juridisch Weekblad, 2003, 

no. 32, 582-592. 

94 UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE, The Aarhus Convention. An 

implementation guide, part 2, 27, http://www.unece.org/env/pp/implementation%20guide/english/part2.pdf.  

95 E.g. with respect to air and atmosphere, the definition can be compared to the definition of ambient air in 
Council Directive 96/62/EC of 27 September 1996 on ambient air quality assessment and management (OJ L 
296, 21 November 1996, 55). Ambient air is described as “outdoor air in the troposphere, excluding work 
places”. As the definition of the Aarhus Convention is broader, it is understood to mean indoor and workplace 
air as well.  
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non-human factors and activities or measures that affect or are likely to affect the elements of 
the environment. Furthermore, the definition also includes economic analyses and 
assumptions used in environmental decision-making. The effect of the factor, activity or 
measure does not have to be immediately evident. It is enough if there is some probability that 
an effect on the environment might happen in the future.96  

4.3.2 Public authority 

As was mentioned above, the definition of public authorities in the INSPIRE directive is 
based on the definition of the Access directive. For the comfort of the reader, we repeat the 
definition. A public authority is defined as: 

a) government or other public administration, including public advisory bodies, at 
national, regional or local level; 

b) any natural or legal person performing public administrative functions under national 
law, including specific duties, activities or services in relation to the environment; and 

c) any natural or legal person having public responsibilities or functions, or providing 
public services, relating to the environment under the control of a body or person 
falling within (a) or (b).  

Member States may provide that this definition shall not include bodies or institutions when 
acting in a judicial or legislative capacity.   

In the case of government and the other public authorities referred to in Article 2.2.a), the 
Commission wanted to move away from the approach in Directive 90/313/EEC, which only 
applied to public authorities with responsibilities and possessing information relating to the 
environment. Recital 11 of the Access directive explains that “[t]o take account of the 
principle in Article 6 of the [Aarhus] Treaty, that environmental protection requirements 
should be integrated into the definition and implementation of Community policies and 
activities, the definition of public authorities should be expanded so as to encompass 
government or other public administration at national, regional or local level whether or not 
they have specific responsibilities for the environment. The definition should likewise be 
expanded to include other persons or bodies performing public administrative functions in 
relation to the environment under national law, as well as other persons or bodies acting under 
their control and having public responsibilities or functions in relation to the environment”. 
Hence, the definition of public authority should be interpreted widely. As a reason, the 
Commission stated that experience showed that the precise meaning of the expression “with 
responsibilities relating to the environment” gave rise to frequent disputes.  According to the 
Commission, narrow interpretations of this notion had led to the exclusion of certain bodies 
from the scope of the directive “on the basis that they did not have responsibilities for the 

                                                 

96 UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE, The Aarhus Convention. An 

implementation guide, part 2, 29, http://www.unece.org/env/pp/implementation%20guide/english/part2.pdf . 
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environment but rather for other matters such as transport or energy, Consequently, it has been 
argued that the information held by them is not covered by the Directive”.97  

The definition is almost identical in wording and in scope as the definition of public 
authorities in the Aarhus Convention. The implementation guide of the Convention makes it 
clear that the definition of public authority is important in defining the Convention’s scope: 
“while clearly not meant to apply to legislative or judicial activities, it is nevertheless intended 
to apply to a whole range of executive or governmental activities, including activities that are 
linked to legislative processes. The definition is broken into three parts in order to provide as 
broad a coverage as possible”.98 It should be seen as a functional definition to ensure the 
possible later inclusion of new public authorities on a national, local or supranational level.99 

The first category, government at national, regional and other level, includes agencies, 
institutions, departments, bodies, etc. of political power at all geographical or administrative 
levels. “In a typical situation, national ministries and agencies and their local offices, State, 
regional or provincial ministries and agencies and their regional and local offices, as well as 
local or municipal government offices, such as those found in cities, towns or villages, would 
be covered”.100 Under b), public authority also includes natural or legal persons performing 

public administrative functions, i.e. functions normally performed by governmental authorities 
as determined according to national law. What is considered such a function may vary from 
country to country. However, in any case there needs to be a legal basis for the performance of 
these functions.101 The third type of public authorities also deserves some more attention: 
persons having public responsibilities or functions, or providing services, in relation to the 

environment, under the control of the other categories of public authorities. In contrast with 
category b), these public authorities do not derive their authority from national legislation, but 
indirectly through control by those bodies defined in a) and b). Yet the scope of this category 
is limited: while the first two categories do not contain any limitation on the field of activities, 
while in this category only persons having public responsibilities or functions, or providing 
services, in relation to the environment can be public authorities. Natural or legal persons that 
are publicly owned are covered, but possibly also privately owned entities, where the service 
provider can oblige residents to pay fees or engage in particular activities, e.g. waste 
collection.102  

                                                 

97 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF. 

98 UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE, The Aarhus Convention. An 

implementation guide, part 2, http://www.unece.org/env/pp/implementation%20guide/english/part2.pdf ,24.  

99 VERA RODENHOFF, "The Aarhus Convention and its Implications for the 'Institutions' of the European 
Community ", RECIEL , 2002, 11 (3), 350.  

100 UNITED NATIONS ECONOMIC COMMISSION FOR EUROPE, The Aarhus Convention. An 

implementation guide, part 2, http://www.unece.org/env/pp/implementation%20guide/english/part2.pdf , 24. 
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Bodies or institutions in a legislative or judicial capacity are not included in the definition of 
public authorities, because of the fundamentally different character of decision making in both 
cases.103 Hence, the exception is not only applicable to parliaments, courts or local councils, 
but also to executive branch authorities, when they perform legislative or judicial functions.  

4.4 Access to environmental information upon request 

4.4.1 General principle 

The general principle of access to environmental information is stated in article 3 of the 
Directive. The principle stipulates that public authorities are required, in accordance with the 
provisions of the Directive, to make available environmental information held by or for them 
to any applicant at his request and without his having to state an interest. Such wording is 
considered to be an ‘improved’ version of the old directive 90/313 which spoke about the 
applicant not having to “prove” the interest.. Such change brought the new Directive in line 
with the Aarhus Convention.104 

The requested information has to be provided to the applicant, with regard to any timescale 
specified by him,  as soon as possible or, at the latest, within one month after the receipt of the 
request by the public authority.105 Such time limit is in line with the Aarhus Convention. 
However, contrary to the Convention, it indicates when the one-month period starts. This is 
considered to be an improvement. It should be also noted that the applicant may choose to 
state the specific purpose for which he’s requesting the information and specify a timescale 
within which he needs it. The public authorities should make reasonable efforts to enable the 
applicant to fulfil that purpose.106 This proves that, according to the new regulation, the 

                                                 

103 Ibid. 27-28. When exercising legislative capacity, elected representatives are more directly accountable to the 
public through the election process, while tribunals have to apply the law impartially and professionally 
without regard to public opinion. 

104 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 11, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF.  

105 Article 3.2 Access directive. 

106 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 12, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF. (The Commission 
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the underlying idea behind the provision (ENVIRONMENT WORKING PARTY, Proposal for a Directive on 

public access to environmental information. Outcome of proceedings, 18 January 2001, doc. nr. 5451/01, 
http://register.consilium.europa.eu/pdf/en/01/st05/05451en1.pdf; COMMISSION OF THE EUROPEAN 
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Article 251(2) of the EC Treaty concerning the common position of the Council on the adoption of a Directive 

of the European Parliament and of the Council on public access to environmental information, SEC (2002) 
103 final, http://eur-lex.europa.eu/LexUriServ/ LexUriServ.do?uri=CELEX:52002SC0103:EN:HTML.  
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interest still can play an important role, even if there is no obligation to state it. It cannot 
influence the decision about granting the access or not, but it would be relevant for 
determining the delay within which the information has to be made available.107 

In the situation when the volume and the complexity of the information is such that the one-
month period cannot be complied with, the time limit can be extended to two months. In such 
case the public authority has to inform the applicant of the extension and the reasons for it as 
soon as possible and in any case before the end of the one-month period.108 

4.4.2 Requests formulated in too general a manner 

If the request is formulated in too general a manner, article 3.3 prescribes the public authority 
to ask the applicant to specify the request as soon as possible and at least within the one 
month time limit. Moreover, the public authority has to assist the applicant in doing so, e.g. by 
providing information on the use of the public registers of information.109 However, where 
deemed appropriate, the public authorities can refuse the request. The provision under 
discussion does not explain whether this refusal is only possible after the public authority’s 
demand for specification of the request and the applicant’s failure to do so, or whether the 
public authority has the discretion to decide that there is no point in asking the applicant to 
rephrase his request and refuse it without asking for specification. Hence, the safe option is to 
always check back with the applicant.  

It should be emphasized that this obligation of the public authorities to assist the applicant 
takes the Access directive one step further than the Aarhus Convention, which only gives the 
public authorities the right to refuse requests formulated in too general a manner, without any 
requirement to ask the applicant for clarification. 

4.4.3 Form or format of the information 

If the applicant requests to obtain the environmental information in a specific form or format 
(including the form of copies), the public authority shall deliver the information in that form, 
unless (a) it is already available in another form or format which is easily accessible by 
applicants; or (b) it is reasonable for the public authority to make it available in another form 
or format, in which case reasons shall be given for making it available in that form or 
format.110 In case the public authority decides to call upon one of the introduced reasons to 
refuse to provide the information in the requested form or format, it should inform the 
applicant about the reasons for the refusal within the general time limit of one month.  

                                                                                                                                                         

However, DEKETELAERE and SCHRAM state that, even though the Commission’s proposal was not 

maintained, the existing reference to the possibility of specifying the timescale should be interpreted in the 
same manner, indicating that, if an applicant voluntarily declares that he requests information for a specific 
purpose, the public authorities have to take this into account (KURT DEKETELAERE and FRANKIE 
SCHRAM, Milieurechten van het publiek in de participatiedemocratie, Brugge, Vanden Broele, 2002, 77). 

107KURT DEKETELAERE and FRANKIE SCHRAM, Milieurechten van het publiek in de 

participatiedemocratie, Brugge, Vanden Broele, 2002, 77. 

108 Article 3.2(b) Access Directive. 

109 Article 3.3 Access directive. 

110 Article 3.4 Access directive. 
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Moreover, article 3.4 also urges the public authorities to use modern technology as much as 
possible to make their environmental information available. The Directive states that the 
public authorities should make all reasonable efforts to maintain environmental information 
held by or for them in forms or formats that are readily reproducible and accessible by 
computer telecommunications or by other electronic means. 

4.4.4 Practical arrangements  

It was recognised by the European institutions that in order to allow the citizens to fully 
benefit from the right of access, the mere grant of the right will not be enough. To achieve the 
goal of the Directive, particular measures facilitating the exercise of the right of access were 
considered to be necessary. These were introduced in article 3.5 of the Access Directive. It 
requires the Member States to ensure that 

a) officials are required to support the public in seeking access to information; 

b) lists of public authorities are publicly accessible; and 

c) the practical arrangements are defined for ensuring that the right of access to 
environmental information can be effectively exercised, such as  

- the designation of information officers; 

- the establishment and maintenance of facilities for the examination of the information 
required; 

- registers or lists of the environmental information held by public authorities or 
information points, with clear indications of where such information can be found.  

Additionally, Member States have to ensure that public authorities inform the public 
adequately of their rights granted through the Access directive and to an appropriate extent 
provide information, guidance and advice to this end.  

The practical arrangements foreseen in this article implement the requirements of article 
5.2(b) of the Aarhus Convention. It should be highlighted that the Convention sees such types 
of arrangements as part of the active dissemination of information, while the Access Directive 
considers them as part of the passive access on request. It clearly indicates the difficulties that 
could sometimes occur, to determine the boundary between access on request and active 
dissemination of information. It could be argued that by making available lists of public 
authorities and of information, the Member States are providing information of their own 
motion, but on the other hand, the availability of these lists could also be seen as promoting 
access on request.  

It should not be forgotten that, according to the subsidiarity principle, the given list of 
practical arrangements is merely indicative, and leaves the final determination of the 
arrangements up to the Member States.111 The enumerated practical arrangements can also be 
related to the obligations regarding metadata and national contact points in the INSPIRE 
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directive. Their value could be important not just for the citizen who wants access to 
environmental information, but for re-use or data sharing purposes as well.  

4.4.5 Limitations to the right of access 

Article 4 covers exceptions from the right to access provided in the form of reasons for a 
refusal of environmental information by a public authority. The exceptions are divided into 
two groups, just like in the Aarhus Convention. The first group consists of ‘formal exceptions’ 
and the second is based on the content of the information. The exceptions listed in the 
Directive are not mandatory so the Member States are free to choose which of them to 
implement into their national legislations.  First of all, Member States may allow for refusal of 
access in case when: 

a) the information requested is not held by or for the public authority to which the request 
is addressed. In such a case, where that public authority is aware that the information is 
held by or for another public authority, it shall, as soon as possible, transfer the request 
to that other authority and inform the applicant accordingly or inform the applicant of 
the public authority to which it believes it is possible to apply for the information 
requested.112 

Just like the Aarhus Convention the Directive leaves the choice to the public 
authorities whether to pass on the request or to inform the applicant that he needs to 
file his request to another public authority.  

b) the request is manifestly unreasonable.113 

The Commission gave examples of ‘manifestly unreasonable requests’ as “those, 
variously described in national legal systems as vexatious or amounting to an abus de 

droit. Moreover, compliance with certain requests could involve the public authority in 
disproportionate cost or effort or would obstruct or significantly interfere with the 
normal course of its activities. Authorities should be able to refuse access in such cases 
in order to ensure their proper functioning.”114 

c) the request is formulated in too general a manner, taking into account Article 3(3).115 

As already described above, when the public authority considers that an applicant’s 
request is formulated in too general a manner, first it has to ask the applicant to specify 
his request and assist him in doing so. However, if it deems it appropriate, the public 
authority can still refuse the request, if it is not reformulated properly. 

d) the request concerns material in the course of completion or unfinished documents or 
data.116 

                                                 

112 Article 4.1(a) Access Directive. 

113 Article 4.1(b) Access Directive. 

114 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 13, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF.  

115 Article 4.1(c) Access Directive. 
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When such situation takes place, the public authority has to provide information about 
the name of the authority preparing the material and the estimated time needed for 
completion. In the opinion of the Commission, public authorities should have the 
necessary space to think in private, therefore it decided to follow the path of the 
Aarhus Convention and provide an exception for material in the course of 
completion.117 The part on unfinished documents or data was added to the exception 
by the Presidency of the Council in order to reintegrate these terms from Directive 
90/313.118 Unfortunately, it is not clear what the difference is between material in the 
course of completion and unfinished documents.  

e) the request concerns internal communications, taking into account the public interest 
served by disclosure.119 

The argument of the “space to think in private” presented by the Commission applies 
as well to internal communications. In the view of the European Parliament this 
exception should be deleted in order to increase transparency and participation of the 
citizens, but the Commission and the Council stood their ground and the exception 
was kept.120 

It should be underlined that the decision about a refusal to access is in the discretion of the 
public authority which is free to invoke the exception or not. It means that even if Member 
States include all of the listed exceptions into their legislations, the decision in case of a 
request that is manifestly unreasonable or refers to internal communications could be still 
positive. Basically, the public authorities can refuse access on these grounds, but they don’t 
have to.  

The second group of exceptions is provided in article 4.2 and it consists of exceptions taken 
from the Aarhus Convention. This list was also repeated in the INSPIRE directive for reasons 
of consistency. The Member States may “provide for a request for environmental information 
to be refused if disclosure of the information would adversely affect: 

(a) the confidentiality of the proceedings of public authorities, where such confidentiality 
is provided for by law.  

                                                                                                                                                         

116 Article 4.1(d) Access Directive. 

117 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 13, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF.  

118 ENVIRONMENT WORKING PARTY, Preparation of the Council Environment on 18-19 December 2000. 

Proposal for a directive on public access to environmental information. doc.nr 13709/00, 24 November 2000, 
http://register.consilium.europa.eu/pdf/en/00/st13/13709en0.pdf . 

119 Article 4.1(e) Access Directive. 

120 EUROPEAN PARLIAMENT, Legislative resolution on the proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information, OJ C, no. 343,  5 December 
2001, 177, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2001:343:0165:0177:EN:PDF; 
EUROPEAN PARLIAMENT, Position adopted at second reading on 30 May 2002 with a view to the 

adoption of European Parliament and Council Directive 2002/…/EC on public access to environmental 

information and repealing Council Directive 90/313/EEC, OJ C no. 187E, 7 August 2003, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2003:187E:SOM:en:HTML. 
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The Council’s intention was not to restrict this exception to confidentiality provided 

for by law but also if the public authority itself would feel that confidentiality was 
needed121, but the Commission together with the Parliament agreed to include this, to 
stay in line with the Aarhus Convention and to ensure that that the argument of 
confidentiality can only be used by the public authorities only when they have a legal 
basis for it. The difference, however, is that the Aarhus Convention addresses 
confidentiality provided for by national law, the Access Directive refers to law in 
general, which allows for incorporation of both national and Community law.  

(b) international relations, public security or national defence.  

The European Parliament intended to restrict the confidentiality of international 
relations to cases of vital interest,122 but such limitation was accepted neither by the 
Council nor by the Commission because it would constitute a deviation from the 
Aarhus Convention. However, the concerns of the Commission and the Council are 
considered as not entirely valid due to the fact that such a deviation from the Aarhus 
Convention by restricting the scope of the exceptions is possible. 

(c) the course of justice, the ability of any person to receive a fair trial or the ability of a 
public authority to conduct an enquiry of a criminal or disciplinary nature; 

(d) the confidentiality of commercial or industrial information where such confidentiality 
is provided for by national or Community law to protect a legitimate economic 
interest, including the public interest in maintaining statistical confidentiality and tax 
secrecy.  

It should be noted that the protection of statistical confidentiality and tax secrecy was 
not included in the Aarhus Convention, but the Council decided that including this in 
the Directive would clarify that this can also be part of commercial or industrial 
confidentiality.123 

(e) intellectual property rights.  

The European Parliament suggested removing this exception, but the Commission and the 
Council did not accept this. In general, the Commission could not “accept the parts of the 

                                                 

121 COUNCIL OF THE EUROPEAN UNION, Common position adopted on 28 January 2002 with a view to 

the adoption of a Directive of the European Parliament and of the Council on public access to environmental 

information and repealing Council Directive 90/313/EEC. Statement of the Council’s Reasons, doc. nr. 
11878/01, 9, http://register.consilium.europa.eu/pdf/en/01/st11/11878-zzen1.pdf. 

122 EUROPEAN PARLIAMENT, Legislative resolution on the proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information, OJ C, no. 343,  5 December 
2001, 177, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2001:343:0165:0177:EN:PDF; 
EUROPEAN PARLIAMENT, Position adopted at second reading on 30 May 2002 with a view to the 

adoption of European Parliament and Council Directive 2002/…/EC on public access to environmental 

information and repealing Council Directive 90/313/EEC, OJ C no. 187E, 7 August 2003, http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2003:187E:SOM:en:HTML . 

123 COUNCIL OF THE EUROPEAN UNION, Common position adopted on 28 January 2002 with a view to 

the adoption of a Directive of the European Parliament and of the Council on public access to environmental 

information and repealing Council Directive 90/313/EEC. Statement of the Council’s Reasons, doc. nr. 
11878/01, 16, http://register.consilium.europa.eu/pdf/en/01/st11/11878-zzen1.pdf . 
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amendments which seek to depart from the exhaustive list of exceptions provided for in 
the Aarhus Convention”, so this was also the case for the exception on intellectual 
property rights. Two elements are of interest here. Firstly, the Commission made it sound 
as if the list of exceptions of the Aarhus Convention has to be completely implemented by 
the signatories to the Convention. However, while the list of exceptions of the Aarhus 
Convention is limitative, entailing that no other exceptions can be included, it is not 
mandatory. The parties to the Convention can choose to not implement some of the 
exceptions. Hence, the argument of following the Aarhus Convention should not in itself 
be sufficient to justify introducing new exceptions.124 A second remark concerns the 
position of the European Commission. From what has been discussed above, we can see 
that the Commission changed its view on including intellectual property rights as a reason 
for refusal to grant access to spatial data under the INSPIRE directive. In the negotiations 
on that directive, the Commission actually pushed for deletion of that exception, together 
with the European Parliament.  

(f) the confidentiality of personal data and/or files relating to a natural person where that 
person has not consented to the disclosure of the information to the public, where such 
confidentiality is provided for by national or Community law.  

The proposal of the Commission contained an explicit reference to directive 95/46 on the 
processing of personal data125, to ensure clarity and legal certainty, but it was overruled by 
the Council and the European Parliament, who insisted on sticking with the wording of 
the Aarhus Convention.  

(g) the interests or protection of any person who supplied the information requested on a 
voluntary basis without being, under, or capable of being put under, a legal obligation to 
do so, unless that person has consented to the release of the information concerned;  

(h) the protection of the environment to which such information relates, such as the location 
of rare species”.126 

                                                 

124 One could argue that not implementing the full list of exceptions of the Aarhus Convention in the Access 
directive would complicate the implementation by the Member States. As they have to implement the Aarhus 

Convention directly, they could choose to include all the exceptions into their national legislation. However, if 
the Access directive would take one or more exceptions from the list, the Member States could not implement 
it, and they would be breaching Community law if they did so. 

125 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 14, 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF. The Commission 
clarified that “[w]ithin this framework, if the public authority to which a request has been addressed considers 
that the public interest served by the disclosure outweighs the confidentiality of personal data, it must inform 
the competent national data protection supervisory authority, established by article 28 of Directive 95/46/EC, 
of the request received and of its intention of disclosing personal data to third parties. This referral to the 
national data protection authorities would of course only take place in cases where the public authority 
involved decided that there are grounds for granting access to environmental information including personal 
data. In other words, no referral would be necessary in cases where the public authority decided that the 

exception clearly applied, or where personal data can be separated out, and access to the remainder of the 
information can be given”. 

126 Article 4.2 Access Directive. 
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The difference between this group of exceptions and the previous one is based on the fact that 
they can be invoked only if disclosure of the information would adversely affect the interests 
that are protected. Furthermore, their interpretation should be conducted in a restricted way, 
with the public interest that would be served by the disclosure taken into account for each 
particular case. Each time, the public interest served by disclosure needs to be weighed against 
the interest possibly served by the refusal, which is in accordance with the Aarhus 
Convention. As for the confidentiality of personal data, there is an additional safeguard 
providing that even if the public interest is found to be of higher importance and 
environmental information containing personal data is made available, the requirements of the 
Data Protection Directive 95/46 must still be complied with.  

Another important point of discussion between the three institutions was information on 
emissions. Under the Aarhus Convention, such information was considered as a special 
category under the exception of confidentiality of commercial and industrial information. 
Information on emissions that is relevant for the protection of the environment has to be 
disclosed, even if it would qualify as confidential commercial or industrial information. A 
similar solution was proposed by the European Commission in its proposal127, but in the 
opinion of the European Parliament this specific mention of emissions should apply to all the 
exceptions, “since the adverse effect of emissions is not dependent on the nature of the 
activities which give rise to them, whether it be a commercial or other activity”.128 This was 
strongly opposed by the Council, but in the final stage of the conciliation procedure, a 
compromise was reached: the exceptions mentioned in subparagraph (a), (d), (f), (g) and (h) 
cannot be invoked if the request relates to information on emissions into the environment.   

According to article 4.3, if a Member State provides for exceptions, it may draw up a publicly 
accessible list of criteria on the basis of which the authority concerned may decide how to 
handle requests, for example how they apply the exceptions.129 The provision was not given a 
mandatory character which means that the Member States are free to decide if they want to 
create a list of criteria for the application of the exceptions they have implemented.  

Furthermore, article 4.4 contains a provision stating that when the environmental information 
falling under one of the exceptions can be separated from the rest of the information 
requested, the public authorities have to make the rest available, e.g. by deleting or marking 

                                                 

127 The Commission referred to information on emissions, discharges or other releases into the environment 
which are subject to provisions of Community legislation, because the definition of emissions under 
Community law was more narrow than the one from the Aarhus Convention.  In the terminology of the Aarhus 
Convention, emission means “all releases”, while the Community meaning only concerns emissions into the air 
(ENVIRONMENT WORKING PARTY, Preparation of the Council Environment on 18-19 December 2000. 

Proposal for a directive on public access to environmental information. doc.nr 13709/00, 24 November 2000, 

http://register.consilium.europa.eu/pdf/en/00/st13/13709en0.pdf (However, the suggestion of the Council to 
keep in line with the wording of the Aarhus Convention was accepted during the conciliation procedure. 

128 COMMITTEE ON THE ENVIRONMENT , PUBLIC HEALTH AND CONSUMER POLICY, Report on 

the proposal for a directive of the European Parliament and of the Council on public access to environmental 

information. Doc. Nr. A5-0074/2001, 28 February 2001, 

http://www.europarl.europa.eu/sidesSearch/sipadeMapUrl.do?PROG=REPORT&SORT_ORDER=D&REF_A
=A5-2001-0074&L=EN# . 

129 Article 4.3 Access directive.  
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parts of a document. Article 4.5 requires that a refusal to make information available has to be 
notified to the applicant in writing or electronically, if the request was in writing or if 
applicant requests a written reply. Additionally, this notification has to be done within the 
time limit prescribed in the Directive and it has to state the reasons for the refusal and include 
information on the review procedure foreseen in the directive. Both of these provisions follow 
the example of the Aarhus Convention.  

4.4.6 Charges 

Article 5 provides rules on the possible charges for access to information on request. First of 
all, access to any public registers or lists established and maintained as mentioned in Article 
3(5) and examination in situ of the information requested shall be free of charge.130 If the 
applicant wishes to obtain a copy of the requested information, the public authority can charge 
him for it, but this charge cannot exceed a reasonable amount.131 If such charges are made, 
some extra information has to be provided as well: public authorities shall publish and make 
available to applicants a schedule of such charges as well as information on the circumstances 
in which a charge may be levied or waived.132 It should be noted that in principle the public 
authority should decide on its charges before making information available and in a general 
manner. 

The subject of charges was another one that triggered discussions between the Community 
institutions. Some effects of the negotiations can be found in recital 18 of the Directive which, 
to a certain degree, provides some clarifications. “Public authorities should be able to make a 
charge for supplying environmental information but such a charge should be reasonable. This 
implies that, as a general rule, charges may not exceed actual costs of producing the material 
in question. Instances where advance payment will be required should be limited. In particular 
cases, where public authorities make available environmental information on a commercial 
basis, and where this is necessary in order to guarantee the continuation of collecting and 
publishing such information, a market-based charge is considered to be reasonable; an 
advance payment may be required.” The explanation provided in the recital means that a 
reasonable amount can even include charges on a market level, in the situation when the 
public authorities operate on a commercial basis. However, what is understood by commercial 

is not clear. Therefore, does it allow the public authority to make a profit, or to charge more 
than the actual cost? The reason for this was that some public authorities have to provide for 
at least a part of their own funding, and they do this by “selling” their information to the 
public. If, without this commercial activity, their activities are unsustainable they can charge 
market prices.  

As the provisions of the INSPIRE directive are without prejudice to the Access directive, the 
charges that are made for public access to the network services will also have to take into 
account these provisions. The download services easily fit into the concept of supply of 
information, but it is less clear where the view services would fit in the Access Directive’s 
charging scheme. The access directive does not include a definition of ‘supply’, so it remains 

                                                 

130 Article 5.1 Access Directive. 

131 Article 5.2 Access Directive. 

132 Article 5.3 Access Directive. 
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unsure whether view services should be seen as a form of supply of information, and not as 
analogous to examination in situ. The access directive seems to have been written with mostly 
traditional paper documents and services in mind. It is a shame that it has not considered the 
possibility of remote consultation of information through Internet services. 

Should viewing services be considered as consultation in situ or as a form of supply of 
information? Consultation in situ entails that the citizen requesting the information can see it, 
but will not receive a copy, so he will not have any physical result of his request and he will 
have to file a new request if he wants to see the information again. In the case of supply of 
information, the citizen will obtain his own copy of the information – on paper or on another 
carrier – which he can consult later. 

From a purely technical point of view, viewing services might be seen as a supply of 
information, as the consultation of a website or Internet page will always entail a temporary 
copy on the hard drive of the computer. However, as under the Copyright directive of 2001, 
such as technical copy was accepted as an exception to the copyright of the author, we believe 
that it should be treated in the same manner in the case of the INSPIRE viewing services, and 
not be used as a reason to charge for the services. Making the data available in a form 
preventing their re-use for commercial purposes should be adequate protection. 

If a technical argumentation would consider viewing services to be a supply of information, in 
our opinion, a teleological and more common sense interpretation of ‘consultation’ and 
‘supply’ would lead to a different and more suiting conclusion. In the contemporary 
information society, making a difference between consultation of information on site or from 
a remote access point is outmoded. It is merely a matter of physical presence. In both cases, 
the citizen does not obtain a tangible copy of the information. 

4.4.7 Access to justice 

Although the title of article 6 of the Access directive is Access to justice, it does not intend to 
be the implementation of the third pillar of the Aarhus Convention. It should be emphasized 
that access to justice is not a competence of the European Community. For that reason article 
6 solely addresses the means of redress concerning access to environmental information. 

Any applicant who feels that his request for environmental information has been ignored, 
wrongfully refused (whether in full or in part), inadequately answered or otherwise not dealt 
with in accordance with the Access directive, should have access to a procedure in which the 
acts or the omissions of the public authority concerned can be reconsidered by that or another 
public authority or reviewed administratively by an independent and impartial body 
established by law. These procedures have to be expeditious and either free of charge or 
inexpensive.133 In addition, the applicant also should have access to a review procedure before 
a court of law or another impartial body established by law.134 

Therefore, it can be seen that two options for seeking redress should be open to the applicant. 
On the one side, he should be able to demand that his request is reconsidered by a public 
authority, which may be, but not necessarily is the same public authority as the one that was 

                                                 

133 Article 6.1 Access Directive. 

134 Article 6.2 Access Directive. 
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originally handling the request. On the other side, the applicant should also have access to a 
procedure before a court of law or another body established by law which can review the acts 
or omissions of the public authority.135 

It is important to note that article 6 also covers the situation of a request being ignored or not 
dealt with. For that reason any legal fiction of considering a failure to reply as either a positive 
or a negative decision to have a decision which would allow for use of means of redress, 
which is often used in national access legislation, is superfluous. In the opinion of both the 
Commission and the Council “the proposal already foresees applicants may make use of the 
redress mechanisms provided for in cases of failure to reply within the deadline”.136 

4.5 Dissemination of environmental information 

Following the example of the Aarhus Convention, and contrary to Directive 90/313, the 
Access directive provides an elaborate provision on the active dissemination of environmental 
information by the Member States and the public authorities. Article 7 includes a general 
obligation of the Member States to organise the dissemination of environmental information, 
as well as detailed rules on specific types of information or specific situations. Naturally the 
reasons for refusal of a request for information also apply to dissemination.137 It is perfectly 
understandable that in case the information cannot be made available to an applicant, it 
definitely cannot be disseminated to the general public. In this case as well, in order to reach 
the decision the interests that are protected will need to be weighed against the public interest 
in disclosure.  

Article 7.1 requires the Member States to take the necessary measures to ensure that the public 
authorities organise the environmental information which is relevant to their functions and 
which is held by or for them, with a view to its active and systematic dissemination to the 
public, in particular by means of computer telecommunications and/or electronic technology, 
where available. Unlike the Aarhus Convention which required the public authorities to 
possess information relevant to their functions, the Access directive makes them organise this 
information. The difference is that possessing means the public authorities must ensure that 
they have information, so they need to collect it, while organising seems to be limited to 
preparing the information that is already possessed for dissemination. Moreover, the public 
authorities are not obliged to disseminate environmental information in general, they solely 
have to disseminate environmental information which is relevant to their functions. For any 

                                                 

135 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 15, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF. 

136 COMMISSION OF THE EUROPEAN COMMUNITIES, Amended proposal for a directive of the European 

Parliament and of the Council on public access to environmental information, COM (2001) 303 final, 11, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0303:FIN:EN:PDF; COUNCIL OF THE 
EUROPEAN UNION, Common position adopted on 28 January 2002 with a view to the adoption of a 

Directive of the European Parliament and of the Council on public access to environmental information and 

repealing Council Directive 90/313/EEC. Statement of the Council’s Reasons, doc. nr. 11878/01, 13, 
http://register.consilium.europa.eu/pdf/en/01/st11/11878-zzen1.pdf . 

137 Article 7.5 Access directive. 
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other information in the possession of the public authorities the citizens can still file a request 
for access. Of course, there are still some other obligations to disseminate certain, fairly broad, 
categories of information.  

It should be noted that the public authorities are encouraged to disseminate information as 
much as possible by means of information technology. However, the Directive does not 
impose an obligation to convert information into an electronic format: “[t]he information 
made available by means of computer telecommunication and/or electronic technology need 
not include information collected before the entry into force of this Directive unless it is 
already available in electronic form”.  

At the same time, the Member States are expected to ensure that environmental information 
progressively becomes available in electronic databases which are easily accessible through 
public telecommunication networks. The Commission clarifies that “[i]f public authorities 
make increased use of new means of communication, like the Internet, and make 
environmental information accessible through those means, there should be a decrease in 
requests directly addressed to the authorities because the public will be able to have 
immediate access to the information they are seeking. On the other hand, and as already 
highlighted, it should also be borne in mind that such a proactive approach contributes to raise 
public awareness in environmental matters. Public authorities may in some cases be 
confronted with increasingly complex follow-up requests for environmental information 
which may give rise to practical difficulties in handling them”.138 

Further on, article 7 contains a list of information that has to at least be made available and 
disseminated: 

(a) texts of international treaties, conventions or agreements, and of Community, 
national, regional or local legislation, on the environment or relating to it; 

(b) policies, plans and programmes relating to the environment; 

(c) progress reports on the implementation of the items referred to in (a) and (b) when 
prepared or held in electronic form by public authorities; 

(d) the reports on the state of the environment referred to in paragraph 3; 

(e) data or summaries of data derived from the monitoring of activities affecting, or 
likely to affect, the environment; 

(f) authorisations with a significant impact on the environment and environmental 
agreements or a reference to the place where such information can be requested or 
found in the framework of Article 3; 

(g) environmental impact studies and risk assessments concerning the environmental 
elements referred to in Article 2(1)(a) or a reference to the place where the 
information can be requested or found in the framework of Article 3. 

                                                 

138 COMMISSION OF THE EUROPEAN COMMUNITIES, Proposal for a Directive of the European 

Parliament and of the Council on public access to environmental information  ̧ COM (2000) 402 final, 16, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2000:0402:FIN:EN:PDF . 
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This list provided in article 7.2 is not exhaustive. The Member States are free to add other 
types of environmental information that they are willing to disseminate. The last two 
categories were added by the European Parliament, which argued that “environmental permits 
and agreements (formerly voluntary agreements), as well as impact and risk assessments 
should also be made available in electronic form. Ideally, draft permits and applications for 
permits should also be available. In particular, estimates of risks connected to anomalies in 
various functions may contain information much more valuable to citizens than the daily data 
on emissions which do not exceed the limits. Such risks could be found in sectors such as the 
transport of hazardous goods by road and rail.”139 In the opinion of the Council adding these 
two categories would require the public authorities to put “on the internet data that are so 
detailed and voluminous that they should rather be subject to passive information”.140 In the 
course of the conciliation negotiations, the Parliament, in order to keep the two categories, 
agreed to a compromise on their scope, which meant only including authorisations with a 
significant impact, in the place of any authorisations.  

Additionally, article 7.3 introduced an obligation for periodic reporting: “Member States shall 
take the necessary measures to ensure that national, and, where appropriate, regional or local 
reports on the state of the environment are published at regular intervals not exceeding four 
years; such reports shall include information on the quality of, and pressures on, the 
environment”.  It should be highlighted that this provision, in fact, implements article 5.4 of 
the Aarhus Convention, which gave the signatories three or four years to prepare such national 
reports.  

In case of an imminent threat to human health or the environment, whether caused by human 
activities or due to natural causes, article 7.4 obliges the Member States to take all the 
necessary measures to ensure the dissemination of such information. In such a situation “all 
information held by or for public authorities which could enable the public likely to be 
affected to take measures to prevent or mitigate harm arising from the threat” has to be 
disseminated, “immediately and without delay”. This provision is an almost literal 
implementation of the Aarhus Convention, the same as article 7.3. 

Article 7.6 provides that Member States may satisfy the requirements of this Article by 
creating links to Internet sites where the information can be found. 

4.6 Quality of environmental information 

The European Parliament introduced the provision on the quality of environmental 
information during the first reading, stating that as far as is within their power, the Member 

                                                 

139 COMMITTEE ON THE ENVIRONMENT , PUBLIC HEALTH AND CONSUMER POLICY, Report on 

the proposal for a directive of the European Parliament and of the Council on public access to environmental 

information. Doc. Nr. A5-0074/2001, 28 February 2001,  28, 
http://www.europarl.europa.eu/sidesSearch/sipadeMapUrl.do?PROG=REPORT&SORT_ORDER=D&REF_A
=A5-2001-0074&L=EN# . 

140 COUNCIL OF THE EUROPEAN UNION, Common position adopted on 28 January 2002 with a view to 

the adoption of a Directive of the European Parliament and of the Council on public access to environmental 

information and repealing Council Directive 90/313/EEC. Statement of the Council’s Reasons, doc. nr. 
11878/01, 14, http://register.consilium.europa.eu/pdf/en/01/st11/11878-zzen1.pdf . 
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States have to ensure that any information that is compiled by them or on their behalf is up to 
date, accurate and comparable. The argument of the Committee on the Environment, Public 
Health and Consumer Policy was that “the right to information is worthless if the information 
received is out-dated, unclear or based on incorrect data or beliefs which do not stand up to 
scientific inspection, and is for any such reason misleading. The words "so far as is within 
their power" are essential here, because this requirement cannot in practice be made 
mandatory for some types of environmental information (whether for historical reasons or 
because developments in research or measurement techniques)”.141 The Commission and the 
Council considered it as unduly burdensome on the public authorities142, but the Parliament 
insisted on keeping the provision. After the rewording to the liking of all parties the 
compromise was reached.  

The Parliament also insisted on adding a provision stating that, in case of requests for 
information on factors, such as substances, energy, noise, radiation or waste, including 
radioactive waste, emissions, discharges and other releases into the environment, affecting or 
likely to affect the elements of the environment, where the applicant requests it, the public 
authorities have to report “on the place where information, if available, can be found on the 
measurement procedures, including methods of analysis, sampling, and pre-treatment of 
samples, used in compiling the information, or referring to a standardised procedure used.” 
The Committee on the Environment, Public Health and Consumer Policy in its report stated 
that “another factor in the quality of information concerns the method by which the data is 
collected and analysed, including sampling and pre-treatment of samples. In order to make the 
information compatible and sufficiently accurate, the measuring procedure should be 
disclosed together with the actual emission information. Emission data may even mislead the 
public where such data are not compatible and comparable with recommended limit values or 
data collected from other countries, regions, industries or other actors”.143 

                                                 

141 COMMITTEE ON THE ENVIRONMENT , PUBLIC HEALTH AND CONSUMER POLICY, Report on 

the proposal for a directive of the European Parliament and of the Council on public access to environmental 

information. Doc. Nr. A5-0074/2001, 28 February 2001,  29, 
http://www.europarl.europa.eu/sidesSearch/sipadeMapUrl.do?PROG=REPORT&SORT_ORDER=D&REF_A
=A5-2001-0074&L=EN# . 

142 COMMISSION OF THE EUROPEAN COMMUNITIES, Amended proposal for a directive of the European 

Parliament and of the Council on public access to environmental information, COM (2001) 303 final, 12, 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0303:FIN:EN:PDF; COUNCIL OF THE 
EUROPEAN UNION, Common position adopted on 28 January 2002 with a view to the adoption of a 

Directive of the European Parliament and of the Council on public access to environmental information and 

repealing Council Directive 90/313/EEC. Statement of the Council’s Reasons, doc. nr. 11878/01, 14, 
http://register.consilium.europa.eu/pdf/en/01/st11/11878-zzen1.pdf . 

143 COMMITTEE ON THE ENVIRONMENT , PUBLIC HEALTH AND CONSUMER POLICY, Report on 

the proposal for a directive of the European Parliament and of the Council on public access to environmental 

information. Doc. Nr. A5-0074/2001, 28 February 2001,  29, 
http://www.europarl.europa.eu/sidesSearch/sipadeMapUrl.do?PROG=REPORT&SORT_ORDER=D&REF_A
=A5-2001-0074&L=EN#  . 
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5 Relationship between the three directives 

As geological spatial data held by the EC Geological Surveys will in many cases also fall 
under the definition of environmental information and public sector documents, the three 
directives discussed above may be applicable to the same data set. Therefore, it is important to 
know which rules are applicable in a particular situation.   

First, geological spatial data can be exchanged between public bodies for the purpose of 
performing their public tasks. If these public tasks have an impact on the environment, ( 
environmental policy, but possibly also transport, agriculture, etc), the data exchange falls 
under the INSPIRE directive and these rules on charging and licensing.  

Next, geological spatial data can also be used for purposes outside of the public task. 
considering the wide definition of re-use in the PSI directive, a plethora of applications can be 
made for which the supply of data fall under the rules of the PSI directive. The obvious 
example of re-use is commercial companies using the geological data to develop information 
services for their users on the market. However, many other types of use can be imagined, 
including research, non-profit organisations, trade unions, etc.  

Two types of use may cause problems in determining which legislation will be applicable to 
the exchange of data in question. The first one relates to the re-use of geological data by other 
public bodies or by the Geological Surveys themselves for purposes outside of their public 
task. In this case, the PSI directive has to be followed, but the problem lies in defining the 
public task of the public bodies. When are they offering an information service to the public 
as a part of their public task, and when are they going beyond that task and are offering a 
service on the market, possibly in competition with the private sector? In the latter case, the 
Surveys have to make sure that they impose the same conditions for re-use on their 
“commercial arm” as they do on their private sector re-users. The scope of the public task is 
not defined in either the PSI directive or the INSPIRE directive, and it is left to the Member 
States to determine it. Following the consultation on the review of the PSI directive in 2008, 
where clarification on the public task was often asked, the European Commission made it 
clear that it was not intending to provide such clarification, so it is up to the Member States to 
consider carefully what they feel is the Geological Survey’s public task. For some, this may be 
laid down clearly in legislation, but for others this might not be the case. It is unfortunate that 
the European Commission does not intend to give more guidance on this issue, as it is a very 
important factor for the success of the harmonisation of the rules on re-use across the 
European Community.  

The second type of use raises questions on the relationship with public access to information. 
The Access directive (and any national access legislation, for that matter) has the objective to 
provide access to information for the citizens to be able to exercise their rights and 
obligations, participate in democracy and check up on the activities of the government they 
have elected. Hence, the citizens need to be aware of what the public bodies are doing and 
they need information for this. However, such individual citizens may also re-use the data, for 
instance if a university student wants to use a graph or a map in his paper, or if a traveller 
wants to put a map on his blog for his family and friends to easily locate where he is. 
Especially the development of  Web 2.0 and the enormous increase in user-generated content 
have made the distinction between access and re-use difficult. Moreover, with some categories 
of users it is hard to determine whether their need is for access or re-use. For instance, 
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journalists are traditionally considered to be the watchdogs of the government and pride 
themselves on their importance for democracy. They have always used access legislation to 
obtain information from the public bodies. However, one could also say that the purpose of 
journalists is selling papers and making a profit. They are not just making themselves known 
with the information for exercising their own rights, they are re-using the data. This has 
considerable consequences with regard to the licensing conditions and charges that might be 
applicable. Once again, it is not easy to determine which legislation has to be followed.  
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6 Summary of the three directives 

6.1 INSPIRE directive 

Scope  • Spatial data sets and services 

• Public authorities  

Art. 3 

Electronic/paper Only electronic Art. 4 

Objective • Data sharing for public tasks with an impact on the environment 

• Public access to network services 

Art. 1 

Obligatory Yes 

Member States must adopt measures for the access and sharing of spatial 
data sets and services between its public authorities. 

Member states must ensure that network services are established and 
operated 

 

Art. 11, 
17  

 

 

 

Limitations  • Data sharing:  

• course of justice, public security, national defence or international 
relations 

• Public access: 

• Discovery services:  

o international relations, public security or national defence 

• Other services:  

o the confidentiality of the proceedings of public authorities,  

o  international relations, public security or national defence; 

o the course of justice, the ability of any person to receive a 
fair trial or the ability of a public authority to conduct an 
enquiry of a criminal or disciplinary nature; 

o the confidentiality of commercial or industrial information,  

o intellectual property rights; 

o the confidentiality of personal data  

o the interests or protection of any person who supplied the 
information requested on a voluntary basis without being 
under, or capable of being put under, a legal obligation to do 
so, unless that person has consented to the release of the 
information concerned; 

o the protection of the environment to which such information 
relates, such as the location of rare species. 

Art. 13, 
17 

Charges • Data sharing 

• Reporting obligations: no 

• Other data: yes, minimum required to ensure the necessary quality 
and supply of spatial data sets and services together with a 
reasonable return on investment, while respecting the self-financing 
requirements of public authorities supplying spatial data sets and 
services, where applicable. 

• Public access 

Art. 14, 
17 
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• Discovery services : no 

• View services: no, except where charges secure maintenance of 
spatial data sets and services  

• Other services: yes 

Assets registry Yes 

Metadata, describing available spatial data sets and services, must be created 
and kept up to date. 

 

Art. 5,  
Recital 
15  

Licences • Public access: disclaimers, click-licences or, where necessary, licences 
possible 

• Data sharing: licences possible –must be fully compatible with the general 
aim of facilitating the sharing of spatial data sets and services between 
public authorities 

No standard licences 

Art. 14, 
17 

Time limits n/a  
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6.2 PSI directive 

Scope • Public sector documents 

• No documents the supply of which is an activity falling outside the 
scope of the public task  

• No documents for which third parties hold intellectual property rights;  

• No documents which are excluded from access by virtue of the 
access regimes in the Member States, including on the grounds of: 

• Public sector bodies  

• No cultural institutions 

• No research institutions 

• No education and research instutions 

Art. 1, 2  

Electronic/paper Electronic + paper 

Electronic where possible  

Art. 3 

Objective Use for commercial and non-commercial purposes outside of the public task Art. 3 

Obligatory No 

The decision whether or not to authorise re-use remains with the Member 
States or the public sector body 

Art. 3 

Recital 9  

Limitations  n/a  

Charges Yes  

Total income should not exceed the cost of collection, production, 
reproduction and dissemination, together with a reasonable return on 
investment 

Marginal cost is encouraged  

Art. 6  

Recital 
14 

Assets registry Yes  

Practical arrangements that facilitate the search for documents available for 
reuse, such as assets lists, accessible preferably online, of main documents, 
and portal sites that are linked to decentralised assets lists. 

 

Art. 9 

Licences Yes  

Licences can be used 

Where licences are used, standard licences for the re-use of public sector 
documents, adaptable to particular licence applications, should be available in 
digital format and could be processed electronically.  

Art. 8 

Time limits Yes  

Within reasonable time, but no longer than 20 days after the receipt of the 
request. In case of extensive or complex requests the limit may be extended 
by another 20 days. 

Art. 4 
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6.3 Access  directive  

 

Scope • Environmental information 

• Public authorities 

Art. 2 

Electronic/paper Paper + electronic 

Electronic where possible  

Art. 1, 3 

Objective  • Access of the citizen on request 

• Dissemination to the public  

Art. 1 

Obligatory Yes  

• Public authorities are required to make available information on request 

• Public authorities have to disseminate information of their own motion 

Art. 1, 3 

Limitations • The information requested is not held by or for the public authority to 
which the request is addressed.  

• The request is manifestly unreasonable. 

• The request is formulated in too general a manner, 

• The request concerns material in the course of completion or unfinished 
documents or data. 

• The request concerns internal communications, taking into account the 
public interest served by disclosure. 

 

• the confidentiality of the proceedings of public authorities, 

• international relations, public security or national defence; 

• the course of justice, the ability of any person to receive a fair trial or the 
ability of a public authority to conduct an enquiry of a criminal or 
disciplinary nature; 

• the confidentiality of commercial or industrial information,  

• intellectual property rights; 

• the confidentiality of personal data  

• the interests or protection of any person who supplied the information 
requested on a voluntary basis without being under, or capable of being 
put under, a legal obligation to do so, unless that person has consented to 
the release of the information concerned; 

• the protection of the environment to which such information relates, such 
as the location of rare species. 

Art. 4 

Charges  • Examination on site: no 

• Supply: yes, not exceeding a reasonable amount 

• Not exceeding actual costs of producing the material in question.  

• Market-based charge, if public authorities make available 
environmental information on a commercial basis, and where this is 
necessary in order to guarantee the continuation of collecting and 
publishing such information.  

Art. 5 

Assets registry Yes  

Practical arrangements must be defined to ensure the right of access, like: 
registers or lists of the environmental information held by public authorities or 

Art. 3. 
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information points, with clear indications of where such information can be 
found. 

Model licenses n/a  

Time limits Yes  

As soon as possible, or at the latest within one month from the request. In 
case of a high volume or complexity of the information, within two months from 
the request. 

Art. 3. 

 

 

6.4 Comparison 
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 INSPIRE Directive PSI directive Access directive 

Scope  • Spatial data sets and services 

• Public authorities 

• Public sector documents 

• No documents the supply of which is an activity 
falling outside the scope of the public task  

• No documents for which third parties hold 
intellectual property rights;  

• No documents which are excluded from access 
by virtue of the access regimes in the Member 
States, including on the grounds of: 

• Public sector bodies  

• No cultural institutions 

• No research institutions 

• No education and research instutions 

• Environmental information 

• Public authorities 

Electronic/paper Only electronic Electronic + paper 

Electronic where possible 

Paper + electronic 

Electronic where possible 

Objective • Data sharing for public tasks with an impact on the 
environment 

• Public access to network services 

Use for commercial and non-commercial purposes outside 
of the public task 

• Access of the citizen on request 

• Dissemination to the public  

Obligatory Yes 

Member States must adopt measures for the access and 
sharing of spatial data sets and services between its public 
authorities. 

Member states must ensure that network services are 
established and operated 

No 

The decision whether or not to authorise re-use remains 
with the Member States or the public sector body 

Yes  

• Public authorities are required to make available 
information on request 

• Public authorities have to disseminate information of 
their own motion 

Limitations • Data sharing:  

• course of justice, public security, national defence 
or international relations 

• Public access: 

n/a • The information requested is not held by or for the 
public authority to which the request is addressed.  

• The request is manifestly unreasonable. 

• The request is formulated in too general a manner, 

• The request concerns material in the course of 
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• Discovery services:  

o international relations, public security or 
national defence 

• Other services:  

o the confidentiality of the proceedings of 
public authorities,  

o  international relations, public security or 
national defence; 

o the course of justice, the ability of any 
person to receive a fair trial or the ability of a 
public authority to conduct an enquiry of a 
criminal or disciplinary nature; 

o the confidentiality of commercial or industrial 
information,  

o intellectual property rights; 

o the confidentiality of personal data  

o the interests or protection of any person who 
supplied the information requested on a 
voluntary basis without being under, or 
capable of being put under, a legal 
obligation to do so, unless that person has 
consented to the release of the information 
concerned; 

o the protection of the environment to which 
such information relates, such as the 
location of rare species. 

completion or unfinished documents or data. 

• The request concerns internal communications, taking 
into account the public interest served by disclosure. 

 

• the confidentiality of the proceedings of public 
authorities, 

• international relations, public security or national 
defence; 

• the course of justice, the ability of any person to receive 
a fair trial or the ability of a public authority to conduct 
an enquiry of a criminal or disciplinary nature; 

• the confidentiality of commercial or industrial 
information,  

• intellectual property rights; 

• the confidentiality of personal data  

• the interests or protection of any person who supplied 
the information requested on a voluntary basis without 
being under, or capable of being put under, a legal 
obligation to do so, unless that person has consented 
to the release of the information concerned; 

• the protection of the environment to which such 
information relates, such as the location of rare 
species. 

Charges • Data sharing 

• Reporting obligations: no 

• Other data: yes, minimum required to ensure the 
necessary quality and supply of spatial data sets 
and services together with a reasonable return on 
investment, while respecting the self-financing 
requirements of public authorities supplying 

Yes  

Total income should not exceed the cost of collection, 
production, reproduction and dissemination, together with 
a reasonable return on investment 

Marginal cost is encouraged 

• Examination on site: no 

• Supply: yes, not exceeding a reasonable amount 

• Not exceeding actual costs of producing the 
material in question.  

• Market-based charge, if public authorities make 
available environmental information on a 
commercial basis, and where this is necessary in 
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spatial data sets and services, where applicable. 

• Public access 

• Discovery services : no 

• View services: no, except where charges secure 
maintenance of spatial data sets and services 

• Other services: yes 

order to guarantee the continuation of collecting 
and publishing such information. 

Assets registry Yes 

Metadata, describing available spatial data sets and 
services, must be created and kept up to date. 

 

Yes  

Practical arrangements that facilitate the search for 
documents available for reuse, such as assets lists, 
accessible preferably online, of main documents, and 
portal sites that are linked to decentralised assets lists. 

 

Yes  

Practical arrangements must be defined to ensure the right 
of access, like: registers or lists of the environmental 
information held by public authorities or information points, 
with clear indications of where such information can be 
found. 

Model licenses • Public access: disclaimers, click-licences or, where 
necessary, licences possible 

• Data sharing: licences possible –must be fully 
compatible with the general aim of facilitating the 
sharing of spatial data sets and services between 
public authorities 

No standard licences 

 Yes  

Licences can be used 

Where licences are used, standard licences for the re-use 
of public sector documents, adaptable to particular licence 
applications, should be available in digital format and 
could be processed electronically. 

n/a 

Time limits n/a Yes  

Within reasonable time, but no longer than 20 days after 
the receipt of the request. In case of extensive or complex 
requests the limit may be extended by another 20 days. 

Yes  

As soon as possible, or at the latest within one month from 
the request. In case of a high volume or complexity of the 
information, within two months from the request. 
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7 Intellectual property rights 

7.1 Introduction 

While the availability of spatial data is important and the European Community is pushing the 
Member States and the public bodies to share their data with all types of users, attention 
should also be given to the interests of the holders of the data.  

Spatial data, with its increasing role in society and economy, needs an appropriate amount of 
protection against illegal copying. Such protection is provided for in various areas of law like 
intellectual property legislation, unfair competition, privacy and confidentiality. Among these, 
copyright protection seems to be the most debatable one. The problem with spatial data is that 
it refers to factual situations; it depicts reality. The fact that it attempts to constitute an 
accurate representation of reality opens discussions whether spatial data is eligible for 
copyright protection. It is considered that the development of ICT has heated up the debate but 
the problem itself is not new, as the same arguments were used when discussing the protection 
of traditional analogue maps.  Very often their originality was being questioned due to the fact 
that they are the mere portrayal of reality or just a compilation of factual data. 

It should be noted that, in the copyright context, spatial data are facts that are represented by 
points, lines, polygons or image bits. Such data is usually very expensive to collect, store and 
manipulate. Moreover, their major value lies in their accuracy and their comprehensiveness. It 
is obvious that creators of such data want to protect their efforts and investments. But it’s not 
always clear if that can be done under copyright legislation. 

For that reason the protection of spatial data ranges from the traditional copyright protection, 
databases protection to the sui generis database protection. Both types of protection will be 
explained in the following part. 

7.2 Copyright 

7.2.1 Background 

There are several reasons for copyright protection.  First of all, a reward for the authors’ 
efforts is necessary to stimulate the continuous progress of arts and science. Moreover, it is 
understandable that the creator should be able to enjoy the profits from his labour and control 
the exploitation and use of his work.144  These goals are fulfilled by providing the author with 
certain exclusive rights to exploit his work by preventing others from exploiting it, for a 
limited period of time.145 

                                                 

144 EUROGI, Legal protection of geographical information: copyright and related rights. Bottlenecks and 

recommendations”, Apeldoorn, Eurogi, 1997, 8; H. LADDIE, P. PRESCOTT and M. VITORIA, The modern 

Law of Copyright and Designs. Volume 1, London, Butterworths, 2000, 5.  

145 H. LADDIE, P. PRESCOTT and M. VITORIA, The modern Law of Copyright and Designs, London, 
Butterworths, 2000, 5.  
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7.2.2 Sources 

The foundations of copyright are contained in a set of international treaties, European 
regulations and national legislation. Already the Berne Convention, dating from the 1886146, 
in its article 2 allowed for the protection of “every production in the literary, scientific and 
artistic domain, whatever may be the mode or form of its expression, such as: (…) 
illustrations, maps, plans, sketches and three-dimensional works relative to geography, 
topography (…)”. It should be added that the list is not exhaustive, therefore creations under 
protection can differ depending on the country.  

Two other international instruments that are relevant for the subject are the WIPO Copyright 
Treaty147 of 1996 and the TRIPs Agreement148 (Agreement on Trade Related-Aspects of 
Intellectual Property Rights). The former is a protocol to the Berne Convention, the aim of 
which was to tackle deficiencies in existing copyright law resulting from the advent of 
software, databases and the digital environment. It covered the protection of computer 
programs as literary works and the protection of compilations of data or other material “which 
by reason of selection or arrangement of their contents constitute intellectual creations”149. 
The latter document deals with, among others, the protection of computer programs and 
compilations. 

Also the institutions of the European Union have introduced a large number of copyright 
norms, in a number of directives implemented by the Member States, including the 
harmonization of the term of protection150, the legal protection of software151 and 
databases152, the adaptation of copyright to the information society153 and the enforcement of 
intellectual property rights154.  

7.2.3 Criteria for protection 

In general works related to geography or topography are provided under copyright protection  
copyright, if they fulfil the criteria for protection. It means that two conditions have to be met: 
there needs to be a minimal form of originality, and a creation has to be expressed in a certain 

                                                 

146 Revised seven times since then, for the last time in 1971. For the full text of the Convention, see 

http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html. 

147 For the full text of the Treaty, see http://www.wipo.int/treaties/en/ip/wct/trtdocs_wo033.html.  

148 For the full text of the Agreement, see http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm.  

149 Article 5 WIPO Copyright Treaty.  
150 Directive 93/98/EEC  of 29 October 1993 harmonizing the term of protection of copyright and certain related 
rights, OJ L 290, 24 November 1993, 9.  
151 Directive 91/250/EEC of the Council of 14 May 1991 on the legal protection of computer programs, OJ L 

122, 17 May 1991, 42. 

152 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 
databases, OJ L 77, 27 March 1996, 20.  

153 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of 
certain aspects of copyright and related rights in the information society, OJ L 167, 22 June 2001, 10.  

154 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of 
intellectual property rights, OJ L 195, 2 June 2004, 16.  
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form. It should be highlighted that ideas as such do not receive copyright protection. It is not 
specified in the Berne Convention what is meant by the form of the expression. The 
Convention also does not mention explicitly that a work should be original or result from 
creative endeavour to be protected. Nevertheless, generally originality or creativity is required 
for works to be protected by the Convention.155 The definition of originality cannot be found 
in the national copyright acts, that task has been left to the courts.156 In the United Kingdom, 
the traditional criterion is “skill, judgment and labour”, whereas the civil law countries require 
creativity to be involved.  

Assessing the level of originality necessary for the protection of maps may be a difficult task. 
As mentioned above, traditional maps are pictorial representations of geographically related 
facts. They are organized in a manner that allows the user to understand and easily extract the 
factual information depicted. The purpose of maps is to be a rendition and portrayal of reality 
as accurate as possible. This leads to a conclusion that, while maps can be protected as 
“literary” or “artistic” works under most national copyright legislations, this protection will be 
hindered by the principle that ideas, facts or situations are not capabable of copyright 
protection, only the form in which they are expressed157. In some jurisdictions, the question 
has been raised whether a map should be protected as a literary work, i.e. a compilation, or as 
an artistic work, i.e. a representation of reality comparable to a painting or a photograph.  

The question of derived works is also an important one. When are changes to a map so 
substantial that they constitute a new work? A work is a derived work if it incorporates 
elements that belong to a preexisting work. The borrowing from the original work can be 
more or less important: it can comprise the entire work or only a part of it. It is also possible 
that only one constitutive element of the original work is borrowed. The French doctrine refers 
to Dubois’ analysis of the creative process according to which a literary work is elaborated in 
three steps: the idea (which is not protected), the composition and the personal expression. If 
this analysis is transposed to other types of works, the derived work can be protected 
beginning from the second step, namely the composition (montage, anthology, database). In 
the United Kingdom, if a user adapts a work with such a degree of skill and labour, that the 
derived work is to be considered original of its own accord, the derived work attracts 
copyright in its own right, notwithstanding the copyright in the work it is based on158. Courts 
in the United Kingdom will uphold copyright in a work that infringes copyright in the 
underlying work so long as the derivative work contributes new expression to it. 

The author of a derived work has moral rights and exploitation rights, but he has to respect the 
rights of the author of the original work. Moreover, he has to demand his authorization in 
order to use the original work. The author of the original work can refuse to give this 
permission. This is the exercise of his right to divulgation, because the integration of the 
preexisting work in a derived work comes down to a way of communication to the public. The 

                                                 

155 J.A.L.  STERLING, World Copyright Law, London, Sweet & Maxwell, 2003, 292.  

156 Cf. infra. The national requirements for originality will be elaborated upon in the sections on the copyright 
protection of maps in the United Kingdom, the United Sates and the European continent.  

157 G. CHO, Geographic Information Science: Mastering the Legal Issues, Chicester, Wiley, 2005, 136.  

158 EUROGI, Legal protection of geographical information, 1997, 
http://www.eurogi.org/geoinfo/publications/archive/publications/bottlenecks_june1997.doc.  
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author of the original work can demand that his name is mentioned on the derived work (right 
to paternity). He remains the holder of the right to respect for his work. However, it is unclear 
how he could exercise that right. And finally, the right to withdrawal is mere symbolic 
regarding derived works.    

7.2.3.1 The protection of maps  

The European civil law systems 

In the European civil law systems a work is considered as original if it is the author’s own 
intellectual creation and it expresses the author’s personality. To assess the personal touch of 
the author, a choice of a particular form, deliberately made from several possibilities has to be 
taken into account. If there is no option, or no other form possible, the consequence is that 
there is no personal touch.  

In French theory, an original work is described as an “imprint of the personality of the 
author”, “personal imprint”, “reflection of the personality of the author”, “imprint of creative 
personal talent”, “seal of the personality of the author”, etc.159 It is also defined as a work that 
“bears the mark of the personality of its author and confers on the created object a specific 
aspect”.160 It is considered that the French theory is the most developed one. However, it 
should be noted that courts in Belgium, the Netherlands, Germany and Switzerland have 
accepted similar doctrines. 161  

It’s important to highlight that not every European Copyright Act explicitly addresses the 
notion of the protection of maps. An example of the Belgian copyright legislation could be 
given as it does not mention any specific reference to the protection of maps or compilations. 
The French law, on the other hand, lists maps and plans, drawings and plastic works relating 
to geography as separate categories of protected works.162 They are placed next to 
illustrations, what suggests that a map should rather be seen as a pictorial representation than 
as a compilation of facts. The Dutch Copyright Act repeats the same references, which in fact 
are taken from the Berne Convention163.  

From the previous examples, we can see that the European legislators have not been 
preoccupied with drawing a clear demarcation line between artistic and literary works and 
classifying geographic maps as one of those. The explanation why is easy. The requirements 
for the protection do not differ for these works. In both cases it is expression and originality 
showing author’s personality through his own creation that is seek for. So, in fact, declaring a 
map a literary or artistic work is actually not relevant. It means that European courts look at 
the map as a ‘work’ without getting into further details. The question is about the level of 
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originality necessary for a map to receive protection. To illustrate how the approach to that 
matter can differ, we present some of the decisions of different European courts.  

The Austrian Supreme Court refused copyright protection for a map of upper Austria due to 
the fact that it was not, in the opinion of the court, a personal intellectual creation.164 The mere 
representation of geographic facts as mountains, rives, etc. was found by the court to be 
unoriginal and compared to a representation of common symbols like the use of bold print to 
indicate main roads.      

On the other hand the French Court of Appeal, when addressing the case of unauthorised use 
of maps in a travel guide, found the criterion of originality to be fulfilled. The maps were 
ordered by a publishing company for a travel guide and later re-used in a new edition without 
consent on the basis of the fact that they were not original works. This opinion however was 
not shared by the court. The combinations of colours and fonts used in the map were 
recognized as resulting from the personality of the author and sufficiently original to enjoy 
copyright protection.165    

In these cases the courts solely looked at the maps as such but often courts look also into the 
methods used in the production,, as such methods can be found to contribute to the original 
character of the cartographic products as well. In the Netherlands, a lower court decided that a 
city map deserved to be copyrighted, mostly because the process of generalisation usually 
involved in map-making added to the elements required for originality.    

The United Kingdom 

To receive protection under United Kingdom copyright regulation, a work has to be a fixation 
in a tangible form and it has to be original. It is considered that the means of the fixation is not 
relevant. It could be for example a manuscript, a tape recording, a film, a computer memory, 
etc.166 Next, there are two conditions that have to be fulfilled for the work to be found 
original. Firstly, it cannot be a copy of a prior work, and secondly it has to be a result of the 
investment of sufficient individual skill, judgement or labour.167 In some opinions skill and 
judgment constitute a different category than labour and they should be distinguished. The 
explanation is that they imply different qualities of contribution. Skill and judgment are 
related to personal choice or an intellectual contribution similar to creativity. Such implication 
is not present in the case of mere labour. Moreover, some types of skill could be considered to 
be ‘creative’ while others could not.168 In general, it should be emphasized that the originality 
test of skill, judgment and labour is lower than the civil law systems’ creativity requirement. 
However, there are also opinions that these two approaches are moving towards each other 
due to the European harmonization efforts in copyright. The important difference though is 
that, contrary to the originality test in the civil law countries, in the United Kingdom the 
requirements for sufficient originality of a map may vary, depending on the interpretation of 
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the map: is it a pictorial representation of reality, i.e. an artistic work, or a compilation of 
facts.169  

Where a map is classified as an artistic work, it will be protected by copyright if it shows 
sufficient skill, judgment and labour. Creativity or a reflection of the author’s personality is 
not demanded. However, the issue gets more complicated if a map is seen as a compilation. 
Until the introduction of the 1996 Database Directive, compilations were protected on the 
same basis as artistic works, so they had to demonstrate substantial skill, judgment and labour. 
Since the Directive, some compilations may fall under the directive’s definition of a database. 
In that case they have to pass a higher originality test of “constituting the author’s own 
intellectual creation by reason of the selection or arrangement of the contents”.170 For 
compilations that do not constitute a database, the originality test has not changed. 

The question should be raised whether a map that is a compilation of factual data could be 
considered to be a database. The definition used in the Directive and the 1988 Copyright Act 
explains that a database is a collection of independent works, data or other materials which are 
arranged in a systematic or methodical way and are individually accessible by electronic 
means.171 The requirement of independence means that the works, data or other materials 
should be capable of being, or intended to be, appreciated or useful in isolation.172 In the 
opinion of the European Court of Justice, the independence of the materials means “that the 
data or materials must not be linked or must at least be capable of being separated without 
losing their informative content, which is why sound or pictures from a film are not covered. 
One possible interpretation is to focus not only on the mutual independence of the materials 
from one another but on their independence within a collection”.173 A judgment of the 
German Civil Court of Munich (Landgericht München) ruled in 2006 that the data within a 
map are individually accessible, as it’s possible for the user to focus on one point on the map 
and determine the coordinates of that precise point from the map.174 For each of these points, 
he can find information on the altitude or the vegetation, etc. 

The second requirement of a systematic or methodical arrangement is not particularly 
challenging. According to the European Court of Justice, “[i]t is sufficient if a structure is 
established for the data and they are organized only following application of the appropriate 
search programme, and thus essentially through sorting and, possibly, indexation.”175 In 
effect, in some opinions, any method of arrangement with an index would therefore be 
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included. In that respect, any map that includes a legend could be seen as a database. 
Moreover, a legend would also provide a possibility to ensure that the individual elements of 
the map can be located without searching through all the contents. It seems to be sufficient to 
satisfy the criterion of “individual accessibility of the elements of the database”.176 

In consequence, if a map is found to be a database, “the author’s own creation” will be 
protected. But if it does not fulfil the conditions for being a database, and is deemed a 
compilation, skill, judgment and labour would be enough for protection, just like in case of an 
artistic work. These two requirements are essentially different. The intellectual creation refers 
solely to the arrangement or selection of the contents. It means that the skill and labour 
involved in gathering or verifying the data is disregarded. Moreover, in case of skill and 
labour the demonstration of the personality of the author is not required.177 

7.2.3.2 The protection of databases 

As was already mentioned above, the 1996 Directive on the protection of databases has 
brought harmonisation to the copyright protection of databases which comply with the 
conditiopns mentioned above. However,  with the beginning of the era of digitally generated 
maps and spatial databases the problem of categorization of maps is even more difficult to 
solve. Two questions have to be answered. First, whether databases storing factual 
information should be protected under copyright law, and second, if the images that are 
generated from these databases can still be protected as a map from a pictorial point of 
view.178  

It is important to note that there are several features that spatial databases have in common. 
They are all intented to be accurate, contain as little variations in definitions and presentations 
of form and structure as possible, avoid discrepancies between the real world and depictions 
of it and have the means to standardize the presentation of facts.179 The scope for creativity 
and originality, both in the presentation of spatial data or in the selection of data, might be 
harshly limited due to the continued search for interoperability and the increased use of 
standards. In result, the creativity level will decrease in comparison with a traditional map. 
The reason for that is a change in purpose: it will no longer be to select elements that should 
be included, but to create a database that is as complete as possible and includes all possible 
elements.180 In a comprehensive database, there may be “nothing left to select”.181 
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In the process of transferring from traditional analogue maps to digital maps, two different 
situations are possible. One would be when paper maps are digitised to digital maps or to 
electronic databases and the second occurs when electronic databases are generated 
independently from existing maps, and represented in a pictorial form. A map that already 
exists in analogue form is copyright protected; it would not lose its protection when the 
information it depicts is digitised and stored in an electronic database. The explanation for 
that is that the digital fixation would only constitute a copy of the protected work.182 The 
second situation is not this straightforward. The problem is that many spatial databases are 
collections of data that have never existed in a pictorial form as a whole. Therefore it will be 
very difficult to protect them as graphical, sculptural or pictorial works. Protection as a 
database will be the only option in such situations. 

As already explained, in the European Union databases are protected by copyright if they 
constitute the “author’s own intellectual creation by reason of the selection or arrangement of 
the contents”.183 This originality test, with the same level of originality as required by the 
Software Directive and the Terms of Protection Directive, is applicable in all Member States 
of the European Union as a result of the 1996 harmonization by the database directive. It is 
considered to be a typical European compromise, with the requirement for orginality higher 
than the British ‘skill and labour’, but lower than the German ‘Uberdurchschnittlichkeit’.184 It 
is said that the author's “own intellectual creation” means that there must be something which 
has the author’s creativity stamped upon it.185 In another words, the database has to 
demonstrate some character embedded in the author’s personality in order for the originality 
requirement to be satisfied.186  

The assessment of the level of originality of a database will be done in practice by the national 
courts. Their interpretation of the rules will decide whether a database is granted copyright 
protection or not.187 For example, in 2001, the Belgian Supreme Court (Hof van Cassatie), 
expressed the opinion that copyright protection covered solely the structure of the database 
and not the content. In result, a decision of the Court of Appeal awarding protection to a card 
system with collected and methodically arranged data on over 500 sculptures in Brussels was 
upheld.188 On the other hand the Munich Court of Appeal, in 2002, stated that a hit chart of 
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music titles based on sales numbers and radio playing time was not original, as it used 
standard criteria for such a compilation and did not show an “own intellectual creation”.189 

Examining case law across Europe, one can see that the threshold for protection of databases 
by copyright is relatively low. It is sufficient if a database presents a limited personal 
contribution that distinguishes it from obvious, commonplace arrangements and selections. 
Therefore, it could be said that spatial databases might very often be protected by copyright. 
However, the arrangement of spatial data in a database will frequently be based on standard 
structures necessary for interoperability in which case the main criterion for the arrangement 
will most probably lie in the geographic location of the data. As the database is valuable only 
if it is as complete as possible, there is little room for originality or an intellectual creation in 
the selection or arrangement of the data. For these reasons spatial databases are main 
candidates for protection by the sui generis database right, which protects the investment in a 
database, and not creativity.190 This database right is addressed later on.  

7.2.4 Author’s rights 

7.2.4.1 Who holds the rights? 

The Berne Convention is virtually silent on this economically salient question: who qualifies 
as the author and original owner of rights in a literary or artistic work? In fact, neither on the 
international nor on the European level, there are norms that regulate these questions. The 
TRIPs-agreement and the WIPO treaty simply refer to the Berne Convention and thereby do 
not say anything (new). Nonetheless, there is a widespread belief, most directly reflected in 
copyright of civil law countries – like France and Belgium as opposed to common law 
countries like the U.K. and the U.S. – that only flesh-and-blood creators qualify as authors. 
Still, the essence is that it is left to national law to determine who qualifies as author and 
initial owner of copyright.      

In civil law systems, the person who creates a work as part of the realization of his 
employment contract, remains the author and thereby preserves the rights on his work. In 
other words, the existence of an employment contract does not alter the enjoyment of the 
copyrights that are given to the author based on the mere fact that he is the author. In the 
United Kingdom, the employer is presumed to have copyright in works created by his 
employees in the course of their duties unless otherwise agreed.  

7.2.4.2 Which rights? 

In the situations where a work meets the requirements to be protected by copyright, the author 
has a number of exclusive rights to authorise others to use the protected work. Concerning the 
description of the rights themselves, this report will simply list out the rights rather than make 
a profound analysis. A more recent element regarding this topic, is the growing European 
influence. It concerns the European directive 2001/29/EC on the harmonisation of certain 
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aspects of copyright and related rights in the information society191. This Directive has been 
drafted with the aim of satisfying two criteria: first to bring the laws of the European Union in 
accordance with that protection offered under WIPO, and second to harmonise the laws of the 
Member States. In several European countries, like Belgium and the United Kingdom, the 
directive is not implemented yet, but since they are convicted for not taking the necessary 
measures, these countries will soon have brought their legislation in line with the directive in 
question. Therefore this report will focus on the directive and its effects, even if it is not 
implemented yet. 

A difference has to be made between exploitation rights and moral rights. The difference can 
best be seen in the light of the alienability of copyrights. Some civil law countries, like 
Belgium and France, follow a dualist approach which treats author’s rights in a work as 
consisting of two separate elements: a pecuniary element, or economic right, and a 
reputational element, or moral right. The economic right is freely transferable and lasts only 
for a limited term. The moral right, by contrast, is in principle inalienable subject to certain 
expedient qualifications. The monist approach to author’s rights, followed in Germany and 
some other civil law countries, predicates that the author’s economic and moral rights are 
thoroughly intertwined and that the economic aspect of the right inalienably adheres to the 
author no less than does the right’s reputational aspect. This has major implications on the 
transfer of the rights, which is treated further on.   

Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related rights 
in the information society provides authors with three types of rights: reproduction, 
communication and distribution.  The first one, described in art. 2 of the Directive, gives 
authors the exclusive right to authorize or prohibit direct or indirect, temporary or permanent 
reproduction of their works by any means and in any form, in whole or in part.   

Art. 3 provides authors with the exclusive right to authorise or prohibit any communication to 
the public of their works, by wire or wireless means, including the making available to the 
public of their works in such a way that members of the public may access them from a place 
and at a time individually chosen by them. Moreover, this right is not exhausted by any act of 
communication to the public or making available to the public.  

The distribution right, covered in art. 4, gives authors the exclusive right to authorise or 
prohibit any form of distribution to the public by sale or otherwise. It refers equally to the 
original of the works and copies thereof. This right is not exhausted within the Community in 
respect of the original or copies of the work, except where the first sale or other transfer of 
ownership in the Community of that object is made by the rightholder or with his consent. 

7.2.5 Exceptions 

Directive 2001/29/EC provides also a number of exceptions to authors’ rights. Regarding the 
exceptions to the rights of the author, the European directive 2001/29/EC introduced several 
exceptions that should bring copyright into the 21st century, but there is only one exception for 
which it is compulsory for the Member States to adopt it. The Member States should remove 
from an exclusive reproduction right “temporary acts of reproduction which are transient or 
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incidental and an integral and essential part of a technological process and whose sole 

purpose is to enable a transmission in a network between third parties by an intermediary, or 

a lawful use of a work or other subject-matter to be made, and which have no independent 

economic significance, shall be exempted from the reproduction right”.192 This exception was 
introduced to prevent copyright actions against online service providers and other similar 
intermediaries who may unknowingly cache, host or transmit material that would otherwise 
infringe the reproduction right.193 

All other exceptions are optional. It should be noted that not all of them are relevant for maps 
and spatial data. According to art. 5.2, Member States may provide for exceptions or 
limitations to the reproduction right, among other, in case of reproductions on any medium 
made by a natural person for private use and for ends that are neither directly nor indirectly 
commercial, on condition that the rightholders receive fair compensation which takes account 
of the application or non-application of technological measures to the work or subject-matter 
concerned.194 Moreover, for the subject under discussion it is relevant that an exception from 
the reproduction right is also possible in case of specific acts of reproduction made by publicly 
accessible libraries, educational establishments or museums, or by archives, which are not for 
direct or indirect economic or commercial advantage.195 

If reproduction is allowed, exceptions to the right of distribution are allowed in the same case, 
to the extent justified by the purpose of the authorised act of reproduction.196 The exception is 
the use for the sole purpose of illustration for teaching or scientific research, as long as the 
source, including the author's name, is indicated, unless this turns out to be impossible and to 
the extent justified by the non-commercial purpose to be achieved.197 Another exception 
important for maps and spatial data concerns reproduction by the press, communication to the 
public or making available of published articles on current economic, political or religious 
topics or of broadcast works or other subject-matter of the same character, in cases where such 
use is not expressly reserved, and as long as the source, including the author's name, is 
indicated. A third example is the use of works or other subject-matter in connection with the 
reporting of current events, to the extent justified by the informatory purpose and as long as 
the source, including the author's name, is indicated, unless this turns out to be impossible.198 
Another exception is allowed for in case of use for the purposes of public security or to ensure 
the proper performance or reporting of administrative, parliamentary or judicial 
proceedings.199 Next, Art. 5.3 (j) allows for an exception in case of use for the purpose of 
advertising the public exhibition or sale of artistic works, to the extent necessary to promote 
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the event, excluding any other commercial use.200 Finally, use is excepted in certain other 
cases of minor importance where exceptions or limitations already exist under national law, 
provided that they only concern analogue uses and do not affect the free circulation of goods 
and services within the Community, without prejudice to the other exceptions and 
limitations.201  

Finally, it should be noted that all the exceptions and limitations mentioned should only be 
applied in certain special cases which do not conflict with a normal exploitation of the work 
or other subject-matter and do not unreasonably prejudice the legitimate interests of the 
rightholder.202 

7.3 Protection of databases in the EU 

7.3.1 Background 

Despite the desired harmonization of the copyright protection of databases across the EU, the 
European authorities were aware that, the originality requirement would remain a major 
obstacle. Databases whose creation and maintenance had taken a lot of money and effort, but 
which were not original, had to count on protection by unfair competition rules, which varied 
significantly between the Member States. Moreover, it was considered that awarding database 
producers a new means of protection against piracy would stimulate database production 
which would allow the European information industry to catch up with the American 
competitors.  

To provide a protection for non-original databases a new right was created in the database 
directive: the sui generis database right. The goal of this type of right is the protection of the 
investment necessary for the obtaining, verification and presentation of the contents of a 
database. The creation of a database requires multiple activities like collection of data, 
obtainment of permissions for the storage and use. The collected data have to be selected, 
processed and organized. Instruments have to be made to find separate elements of the 
database. The contents of the database have to be verified and updated, etc.203 All of these 
activities constituting the development and commercialization of a database demand a 
considerable investment which also deserves a protection.  

7.3.2 Relationship with copyright 

Furthermore, when the database includes works that are protected by traditional copyright, 
permission from the rightholders on these works is obligatory, e.g. for full-text inclusions, 
translations, printing, downloading, etc. It should be stated that the protection of databases by 
the sui generis right is autonomous from copyright protection of both the database itself and 
its contents. It means that the database can be protected regardless of copyright protection of 
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its elements. Obviously, if some or all of the contents of a database are protected by copyright, 
the database creator has to make sure that he obtains permission to use those elements from 
the authors or rightholders involved. In addition, the protection of the structure of the database 
by copyright does not exclude it from eligibility for protection by the sui generis right. That’s 
why it is said that both systems are independent, but complementary.204 

7.3.3 Criteria for protection 

7.3.3.1 Substantial investment 

A database qualifies for the protection solely if there is a substantial investment in the 
obtaining, verification or presentation of its contents. Unfortunately, substantial investment 
was not defined in the database directive or in most transposing national legislations. The 
directive provides only, in its recitals, the example of a compilation CD, which would not 
meet the criteria for protection, because it “does not represent a substantial enough investment 
to be eligible under the sui generis right”.205 Determination of the scope of the criterion was 
left to the national courts, and ultimately to the European Court of Justice.  

7.3.3.2 In obtaining, verification or presentation of the data 

Substantial investment should concern the obtaining (the searching for, the collection of and 
the containing of the necessary permissions for the inclusion of protected elements), 
verification (verification of the accuracy of the collected data and updates), or the presentation 
of the contents of the database.206 The nature of the investment can be financial, material or 
human207: “whereas such investment may consist in the deployment of financial resources 
and/or the expending of time, effort and energy”.208 In the end, it may be possible to add up all 
investments back to a financial one. However, the list of all these types of investment seems 
to suggest that the concept of investment should be interpreted broadly.209 Examples of 
investments that have been recognized by the courts include the employment of a number of 
persons to collect and/or type in data, the acquisition of computer equipment. In some cases it 
was the fact that several hours were needed to build the database.210 
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The bar for an investment to qualify for protection was considerably raised by the European 
Court of Justice in four joined cases of November 2004.211 According to the Court, the 
investment in the “obtaining, verification or presentation of the contents of a database must be 
understood, generally, to refer to investment in the creation of that database as such”. This 
clearly indicates that the investment cannot refer to the creation of data, but only to the 
arrangment of the data in a database. Although it has not been explained whether this means 
that the investment should be sufficiently specific to the result post factum, or ex ante, the 
intention should be that the result of the investment would be a database.212 

In the opinion of the ECJ any investment in creating data should be disregarded when 
determining whether a database creator has made a substantial investment in obtaining, 
verifying or presenting the contents of the database. It disregards any investment in collecting 
data that is inevitably linked to its creation. Differentiating between “created” and “obtained” 
data, the ECJ supports the so-called spin-off theory which states that investments that are 
made by the creator of a database for another purpose, do not count towards the creation of a 
database with the elements created for that other purpose. In the words of the ECJ, “there 
would appear to be no reason to grant protection to data compilations that are generated quasi 
'automatically' as by-products of other activities”.213 This particular situation refers, for 
example, to schedules of sports matches, or listings of television programmes which were not 
created with the purpose of incorporating them in a database, but with the purpose of 
organising a sport events calendar or a schedule for television programmes. It is considered 
that such information products are “therefore unlikely to attract the protection of the database 
right because investment in those items is primarily attributable to the creation of the 
information contained therein rather than on obtaining, presenting or verifying that 
information.214 

Investment in the obtaining of contents of the database, according to the ECJ, should be 
understood to “refer to the resources used to seek out existing independent materials and 
collect them in the database. It does not cover the resources used for the creation of materials 
which make up the contents of a database.”215 The reason for this is the fact that the purpose 
of the sui generis right is not to promote the creation of materials capable of being arranged 
subsequently in a database, but the establishment of storage and processing systems for 
already existing information.216 

Furthermore, it should be mentioned that the term “investment in the verification of the 
contents” refers to the “resources used, with a view to ensuring the reliability of the 
information contained in the database, to monitor the accuracy of the materials collected when 

                                                 

211 European Court of Justice, British Horse Racing Board Ltd. and others v. William Hill Organisation Ltd., C-
203/02, 9 November 2004, paragraph 30 (hereafter BHB decision). 

212 B. COENE, “Sui generis bescherming voor databanken”, NJW 2005, no. 98, 118. 

213 S.M. MAURER, P.B. HUGENHOLTZ and H.J. ONSRUD, “Europe's database experiment”, Science 2001, 

789-790. 

214 Ibid. 

215 BHB decision, paragraph 42. 

216 BHB decision, paragraph 31. 



Analysis of existing legal framework 
 

 
 

79/92 

the database was created and during its operation. The resources used for verification during 
the stage of creation of materials which are subsequently collected in a database do not fall 
within that definition”.217 

Additionally, the ECJ explains that the investment in the presentation of the contents means 
“the resources used to enable the database to process the data, i.e. what is done with a view to 
the systematic or methodical ordering of the elements included in the database and the 
organisation of their individual accessibility”. Examples would be indexes or thesauri which 
allow the user to search for and access separate elements of the database.  

Despite all that was just explained, it needs to be highlighted that the mere fact that a database 
is a spin-off of the original purpose for which the data were created, does not deprive, by 
itself, a database of protection by the sui generis right. “The fact that the creation of a database 
is linked to the exercise of a principal activity in which the person creating the database is also 
the creator of the materials contained in the database does not, as such, preclude that person 
from claiming the protection of the sui generis right, provided that one establishes that the 
obtaining of those materials, their verification or their presentation required substantial 
investment, which was independent of the resources used to create those materials”.218 It is 
possible that the search for data is easy and does not require an investment of the maker of the 
database, as he collected them himself, but at the same time the systematic or methodical 
arrangement, the organisation of their accessibility or the verification of their accuracy may 
take a separate investment eligible for protection by the sui generis right.219 

7.3.3.3 Level of substantiality  

Another problematic issue results from the lack of a criterion for the needed level of 
substantiality in the directive as well as national legislation. The only explanation states that 
the substantiality can be assessed both in a quantitative and a qualitative way.220  In case of the 
quantitative investment, it is rather easy to determine how many resources, financial or 
material, a database has taken. Even the investment of time and human effort is possible to be 
measured, e.g. in person-hours or months. However, the problem appears with the 
determination of a qualitative nature of an investment. If we assess it on the basis of an 
intellectual nature, we risk repeating the originality requirement for copyright protection. To 
avoid that, some authors recommend interpreting the term “qualitative” restrictively.221 

The Directive does not provide any criteria to assess whether an investment is high enough or 
important enough to be considered as substantial. It means that the required level of 
substantiality is undetermined. This raises two questions. First one, whether substantiality 
should be appreciated absolutely or relatively? And the second: should the level of 
substantiality be high or low? As for the former question, in several opinions there should be 
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no difference made between small and large companies. The criterion should be applied 
uniformly which means that the size of the undertaking making the database should not play a 
role. This doesn't mean that only big companies would benefit from the sui generis right, 
since, answering the second question already, the level of investment does not necessarily 
have to be high. A number of court cases across Europe have shown that, even though the 
court judgments differ in approach, it seems that in general the courts of the Member States 
favour a low level of investment. Moreover, it is unusual that a database does not qualify 
because of the lack of a substantial investment. The limit appears to be constituted by the 
simple alphabetical classification of data. In the majority of cases, a few hours of work were 
already sufficient to attract protection.222 

To conclude the discussion on the level of protection of spatial databases it should be noted 
that the rulings of the European Court of Justice may have played a significant role in 
influencing the protection of these databases in the European Union. However, to assess the 
true impact we need to see how the national courts will follow the Court of Justice’s 
interpretation, for instance in determining how big an investment should be for it to be 
qualified as substantial.  

7.3.4 Creator’s rights 

7.3.4.1 Who is the rightholder? 

The rightholder of the sui generis right is the “maker” of the database.223 The directive does 
not contain a definition of this term, but in the recitals we can find some indications on who 
this term applies to. The maker is considered to be the “person who takes the initiative and the 
risk of investing”.This excludes subcontractors.224 The “initiative” that needs to be taken, does 
not refer to ordering the database, but to the initiative to obtain and collect the content and the 
verification and presentation of the content.225   

The directive does not contain any provisions on the rights on databases created by employees 
in the course of their task. As the maker of the database is the person who has invested in the 
database, this will very likely be the employer who authorised the making of the database.  

7.3.4.2 Which rights? 

The maker of the database that required a quantitatively or qualitatively substantial investment 
in either the obtaining, verification or presentation of the contents has the right to prevent 
extraction and/or re-utilization of the whole or of a substantial part, evaluated qualitatively 
and/or quantitatively, of the contents of that database.226  
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Extraction is defined in the directive as “the permanent or temporary transfer of all or a 
substantial part of the contents of a database to another medium by any means or in any 
form”.227 The term extraction has to be interpreted broadly.228 It concerns any transfer to 
another carrier or medium, by any means or any form, so this includes temporary transfers and 
transfers for private purposes.229 For example, the visualization of the contents of a database 
on a computer screen is subject to permission when it requires the temporary or permanent 
transfer of the contents or a substantial part thereof to another medium. This exception dates 
from before the 2001 copyright directive, so the exception on technical reproductions had not 
been introduced yet.  

Re-utilization is “any form of making available to the public all or a substantial part of the 
contents of a database by the distribution of copies, by renting, by on-line or other forms of 
transmission”.230 Re-utilization both involves the dissemination of material copies and the 
electronic transmission.  

Only the extraction or re-utilization of the entire database or substantial parts thereof, is 
subject to permission of the maker of the database. Again, the term “substantial” will play an 
important role in determining whether there has been an infringement on the sui generis right 
of the maker. This substantiality can once more be of a quantitative or a qualitative nature. 
The expression “substantial part, evaluated quantitatively” of the contents of a database refers 
to the volume of data extracted from the database and/or re-utilised and must be assessed in 
relation to the volume of the contents of the whole of that database. If the volume of the data 
that are extracted or re-utilised can be considered as substantial, the maker of the database will 
have to authorize these acts. There is no absolute criterion for what should be considered as a 
substantial part, obviously this has to be weighed up against the total volume of the database.  

The expression “substantial part, evaluated qualitatively” of the contents of a database refers 
to “the scale of investment in the obtaining, verification or presentation of the contents of the 
subject of the act of extraction and/or re-utilization, regardless of whether that subject 
represents a quantitatively substantial part of the general contents of the protected database. A 
quantitatively negligible part of the contents of a database may in fact represent, in terms of 
obtaining, verification or presentation, significant human, technical or financial 
investment”.231 

This entails that when a part of the database is extracted or re-utilised that is not substantial in 
volume, we will have to look at the investment that has been made for that certain part of the 
database. If that investment can be considered substantial, either on a financial, material or 
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human level, we can assume that the extracted or re-utilized part of the database is substantial: 
“it must be considered whether the human, technical and financial efforts put in by the maker 
of the database in obtaining, verifying and presenting those data constitute a substantial 
investment”.232 

The economic value of the contents of a dataset is of no importance for the protection by the 
sui generis right: “the intrinsic value of the data affected by the act of extraction or re-
utilization does not constitute a relevant criterion for assessing whether the part in question is 
substantial, evaluated qualitatively”.233 The fact that certain data are vital to the organisation, 
or have a large market value, does not make them automatically eligible for protection by the 
sui generis right. This is only the case when a substantial investment has been made in the 
collection,verification or presentation of those data.  

In principle, only the extraction or re-utilization of an entire database or a substantial part 
thereof requires the permission of the maker of the database. Insubstantial parts of the 
database can be extracted or re-utilised freely. However, the repeated and systematic 
extraction and.or re-utilization of insubstantial parts of the contents of the database implying 
acts which conflict with a normal exploitation of that database or which unreasonably 
prejudice the legitimate interests of the maker of the database are not permitted.234 The 
objective of this article is to prevent circumvention of the prohibition mentioned above, as the 
cumulative effect of these extractions or re-utilizations of insubstantial parts would be to 
seriously prejudice the investment made by the maker of the database, just as much as the 
extraction or re-utilization of a substantial part of the database would.235 

In other words, this provision prohibits acts of extraction made by users of databases which, 
because of their repeated and systematic character, would lead to the reconstitution of the 
database as a whole or, at the very least, of a substantial part of it, without the authorization of 
the maker.236 This also counts for making insubstantial parts of the contents of the database 
available to the public in a systematic and repeated manner.237 Both these acts seriously 
prejudice the investment made by the maker of the database.  

This does not mean that nobody can ever create a database identical to an already existing one. 
This is perfectly possible, under the condition that the second database is the result of an own 
investment and does not unlawfully appropriate the investment of the first maker. For the 
maker of the identical database, this means that he will have to make largely the same costs as 
the first maker238, as the data will have to be obtatined from another source, most likely the 
same source that was used for the original database.  
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The first sale of a copy of a database within the Community by the rightholder or with his 
consent exhausts the right to control resale of that copy within the Community.239 This only 
applies to the material copies of the database, and not to the on-line transmission. In the case 
of on-line transmission, the user still needs the permission of the maker of the database to sell 
a copy that he made of the on-line database.  

7.3.5 Exceptions 

The maker of a database that has been made available to the public cannot prevent the lawful 
user of that database from performing certain acts. The concept of the 'lawful user' was not 
defined in the directive, but has been elaborated upon by the ECJ: “a user whose access to the 
contents of a database for the purpose of consultation results from the direct or indirect 
consent of the maker of the database”.240 So if a user has the right to access a database, for 
example through a license or the availability of a database on the internet, which can be 
considered in our opinion as an indirect consent, the maker of the database cannot prevent this 
user from extracting and/or re-utilising insubstantial parts of its contents, evaluated 
qualitatively and/or quantitatively, for any purposes whatsoever”.241 This also includes the use 
of insubstantial parts of the database for commercial purposes.  

However, the lawful user cannot perform any acts which conflict with normal exploitation of 
the database or unreasonably prejudice the legitimate interests of the maker of the database or 
the holder of the sui generis right. Moreover, he has to respect the copyright or the related 
rights that might rest on the elements of the database that he wishes to extract or re-utilize. So 
commercial acts based upon insubstantial parts of a database are possible, but they cannot 
harm the maker of the database, e.g. by creating a competing database.  

The Database Directive only contains optional exceptions to the need for permission of the 
maker for extractio or re-utilisation. These exceptions could be included in the transposing 
national legislations for the lawful users of a database made available to the public in 
whatever manner. They are only applicable to the extraction or re-utilisation of substantial 
parts of the contents of the database. Extraction or re-utilisation of the entire database is never 
possible without permission of the maker of the database or the rightholder. They are the 
following: 

• Extraction for private purposes of the contents of a non-electronic database: private 
purposes include the personal use by a natural person, even for professional purposes, 
or even the internal use in a legal person. As this exception is only applicable to non-
electronic databases, it is of no interest to the project.  

• Extraction for the purposes of illustration for teaching or scientific research, as long as 
the source is indicated and to the extent justified by the non-commercial purpose to be 
achieved. The scientific research meant in this exception only means research in a non-
commercial framework, and not in an undertaking242. So it is questionable whether this 
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exception can be used for obtaining data during the course of the project, as the 
ultimate goal of a number of project partners is to develop a commercial application.  

• Extraction or re-utilisation for the purposes of public security or an administrative or 
judicial procedure.  

7.3.6 Conclusion 

To sum up the whole discussion it should be repeated that the protection of spatial databases 
by intellectual property rights seems to be a challenge for several different reasons. First of all, 
spatial data – and their collection in spatial databases – are in danger of not being original 
enough to guarantee copyright protection. The purpose of these data is to represent and depict 
the reality as accurately as possible, which means leaving no room for any personal touch or 
creativity. However, their creation is very costly and it’s understandable that spatial data 
producers are looking for a way to protect their data from unauthorized copying.  

In the European Union, a solution for that problem can be found in the protection of databases 
by the sui generis database right. However, the curtailing of this right by the European Court 
of Justice  may also have jeopardized the creation of spatial data. It might be so because the 
biggest investment of manpower and financial resources will in most cases concern the 
creation of the data for other purposes of e.g. land administration, environment, town 
planning, etc., and not the “obtaining, verification or presentation” of the contents of a 
database, as interpreted by the Court of Justice.  

It should be at the same time reminded that the European database right requires a substantial 
investment in the obtaining, verification or presentation of the contents of the database. As 
prooved in several judgments of the national courts across the EU, substantial investment does 
not have to be very high, which puts the requirement immediately into perspective. 

7.4 Creative commons? 

It has regularly been suggested that the creative commons (CC) model could be used as a form 
of standard licences for public sector data in general and spatial data in particular.243 The CC 
model starts from the idea that not all rights, but ‘some rights reserved’ is sufficient to protect 
the authors of works protected by copyright.244 Copyright should be exercised in a way that 
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the author is still protected but the sharing and use of the works is encouraged at the same 
time.245 While it has not been designed for public sector data, the appeal of such a principle of 
increased openness or availability of data is easy to see.246  

The CC initiative was set up in 2001 by a group of academics specialized in internet and 
intellectual property law, computer science and new media. The first set of CC licences was 
released in 2002 and in 2008 almost 50 national translations are available, adapted to national 
law and terminology. 

Core features of the CC are the simplicity of its standardized terms, instant authorization to 
any member of the public who wants to use the work, and increased potential for broad 
distribution of the work.247 Simplicity is needed, because without it widespread acceptance 
will be difficult. At the same time, the diversity in licence types might actually be beneficial if 
we want to apply the CC regime to geological spatial data, as the public sector bodies are 
already limited by CC in making any changes or adding terms to the existing licences, for 
instance by including a clause that the licence does not limit any use under freedom of 
information law or giving some guarantee on the quality of the data. If the public bodies want 
to make changes in the licence, they will have to try to convince the CC initiative to include 
these changes in their licence.248  

CC gives an author or rightholder the choice between a number of different licences that vary 
from open to more restrictive, depending on the conditions that are included. The author can 
choose whether the work can be modified by the user or it can only be used verbatim, whether 
the work can be used for commercial purposes or not, and whether the user should grant the 
same rights when he creates a derivate work and makes this available to the public.249 The 
combination of these conditions leads to six types of licences: 
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• The Attribution Licence: the user must mention the name of the rightholder. He is 
entitled to modify the work, and once modified, the work does not have to be 
licensed under a CC licence. Both commercial and non-commercial use are 
allowed.  

• The Attribution Share Alike Licence: the user must mention the rightholder’s name 
and he can modify the work, but he must distribute the derivative work under the 
same licensing terms. Both commercial and non-commercial use are allowed.  

• The Attribution Non-commercial Licence: the user must mention the rightholder’s 
name and he can modify the work. Once modified, the work does not have to be 
licensed under the same CC licence. The work can only be used for non-
commercial purposes.  

• The Attribution Non-Commercial Share Alike Licence: the user must mention the 
rightholder’s name and modify the work. The derivative work has to be licensed 
under the same CC licence as the original one, and it can only be used for non-
commercial purposes.  

• The Attribution No Derivative Works Licence: the user must mention the 
rightholder’s name and he cannot modify the work and create derivative works. He 
can use the work as it is for commercial and non-commercial purposes.  

• The Attribution Non-commercial No Derivative Works Licence: the rightholder’s 
name must be mentioned. The work cannot be modified and not be used for 
commercial purposes.  

Next to these elements of choice, some features are the same for all CC licences. First, the 
licences include the right to copy the work, distribute it, display it or perform it publicly. If the 
material is publicly distributed, displayed or performed, a copy of the CC licence must be 
included. The licences allow world-wide use on a non-exclusive basis and they are 
irrevocable. This means that once an author has chosen to make material available under a CC 
licence, he cannot go back and withdraw the permissions so granted. Hence, the user is sure 
that he can continue to use the work and e.g. make and licence derivative products.250 
However, for the public authorities, such an irreversible character is a reason not to use CC 
licences, because this would cause too many restrictions on their flexibility and freedom to 
determine the conditions under which they make their data available. The licence ends only if 
the licensor acts in breach of the licence terms and conditions. In addition, to ensure that users 
retain access to the material under the terms that were originally determined by the 
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rightholder, no user is allowed to use technological measures to restrict other users’ lawful use 
of the work.251 

The material is offered ‘as is’, without any warranties and with a disclaimer of all liability. 
The licences are granted royalty-free, so they do not provide for any remuneration for the use 
of the material. As VAN EECHOUD and VANDERWAL clarify, “licensing a work under CC 
does not prevent the licensor from charging recipients for the distribution of copies, for 
instance to cover the costs of a medium. The royalty-free clause prohibits costs for content, 
but not for packaging”. However, as much of the material that is the subject of CC licences is 
made available via the internet, the costs of distribution will be non-existent. Next to charging 
for the packaging, the rightholder can also make money from the material itself, if he chooses 
the right licence. If he uses the CC licence under which no commercial use is allowed, he will 
still be able to charge for commercial use under a different licence, or request payment 
separately on the website. 

The licence can be drafted in an automated process on the CC website. Once the rightholder 
has made a choice between the six types of licences, the licence is created in three formats. 
First, there is the actual legal licence, which determines the rights and obligations and will be 
the subject of any court dispute. Second, this licence is translated into ‘human readable 
language’, explaining the main terms and conditions of the licence in everyday language and 
with standard symbols. Finally, the licence is also created in a machine-readable format, 
making it possible for the licensing process to be automated and for search engines to include 
searches on CC material.252 While the licences are particularly intended for the dissemination 
of material on the internet, they can also be used for other media.253 

One of the advantages of the CC licences is that it reduces the costs of both granting licences 
and obtaining them, because of the easy, automated process for creating licences.  However, a 
number of elements raise questions with regard to the possibility to use CC licences for 
making available data held by the public sector. First, there is the question of restricting use to 
non-commercial use. This entails that the user cannot use the work “in any manner that is 
primarily intended for or directed toward commercial advantage or private monetary 
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compensation”.254 This would exclude all businesses as prospective users, including the 
media, press and consultancy. In addition, interest groups and citizens may also have an 
economic interest in mind, such as negotiating real estate prices based on town planning and 
pollution reports.255 Hence, re-use would not be possible under such a licence, and even 
access (as it is currently used by media and press) would also not be possible. Moreover, 
making public sector data available under a CC licence prohibiting commercial use is at odds 
with the PSI directive, unless a separate licence is made that allows commercial use.  

Using CC licences could still hold many benefits for the public bodies. CC licences are ready 
to use, so the public bodies do not need to make their own licences. Next, the fact that the 
licences are standardized helps to increase transparency, while the differences in the licences 
still leaves some room for variation to the public bodies. Transparency is also helped by the 
user-friendliness of the symbols representing the CC licences.256  

VAN EECHOUD and VANDERWAL examined in detail whether the use of CC licences by 
public bodies for providing public sector data for access and re-use would be compatible with 
the applicable legislation. They found that at first sight, the CC model seems to correspond 
nicely to the purpose of providing public sector data for access to the public.257 However, 
there were some compatibility issues. Next to some relatively minor issues, three clauses were 
considered incompatible with access legislation. First, the non-commercial clause would 
entail, because of the wide interpretation of commercial, that the media and other businesses, 
and probably interest groups with an economic agenda would not be able to use the data, 
while they should be treated equally with other citizens. Hence, the non-discriminatory nature 
of the access legislation is endangered. In addition, the vital role of the media in information 
citizens about decision-making should not be hindered by whether they are categorised as 
profit-making or commercial entities. Second, the share-alike clause was seen as problematic, 
because it imposes obligations on the person who requested access to the data, while access 
legislation should only impose obligations on the public bodies. Thirdly, the no-derivatives 
clause prohibits the citizens from reworking the data to include them with data from other 
sources or to translate the documents into another language. Obviously, allowing this is more 
compatible with access legislation and purposes. Hence, the rules are not incompatible as 
such, but they are not to be preferred. 258  
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In general, the idea of using a licence seems very strange from the point of view that all 
citizens have the right to obtain access to public sector data on request under national access 
legislation.  

With regard to re-use, VAN EECHOUD and VANDERWAL found that CC licensing is 
compatible with the PSI directive on a number of aspects, but also causes a number of 
problems. First, the PSI directive requires standard licences to be set up. The CC model 
provides such standard licences, but on the other hand it is also stricter than the PSI directive, 
because it is not possible to make the data simultaneously available under different licences. 
Only one CC licence can be chosen for all use. The PSI directive does allow differences in the 
licensing conditions, so if the public bodies want to charge for commercial use, they still have 
to create a separate licence next to the CC non-commercial use licence. Next, the PSI directive 
requires practical arrangements to be set up to facilitate the search for re-usable public sector 
data. The possibility to search for material under CC licences based on the machine-readable 
code fits into this perfectly.  

The PSI directive allows for the public bodies to put conditions on the re-use, so it would be 
possible to require that the data can only be re-used as it is, and not be modified. However, it 
is not be recommended, as it would severely limit the possibilities for re-use, and would be in 
conflict with the purpose of the PSI directive to stimulate the creation of added value.  

Next, the royalty-free character of the CC licences is also compatible with the PSI directive, as 
the directive leaves a considerable margin to the Member States and actually prefers that 
public sector data would be made available at the cost of dissemination only. However, the 
CC licence cannot be used by public bodies wishing or needing to make their data available 
on a cost-recovery basis. They would need to include additional terms in their licence.259 

7.5 Digital Rights Management 

Copyright can not only be protected by legislation, but also by technology. Usually, this 
technological protection is referred to as digital rights management (DRM). Considering the 
move towards provision of spatial data sets through the network services that have to be set up 
by the Member States, DRM will have to be taken into account when developing licensing 
policies. DRM should make it possible to conclude licences via the web for any purpose under 
the proper conditions, without as little human intervention and time-consuming negotiations 
as possible.  

If we are to believe the latest reports, digital rights management is expected to either save 
copyright from damnation, or rob the users from any access to and use of copyrighted 
material. Of course, both of these points of view are quite extreme, and the discussion will not 
come to an end any time soon. In any case, DRM essentially leads us to question the fair 
balance between the rights of the rightholders and the interest of the users. So far, this 
questioning has only been translated into policy and legislation on a limited level.  
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The Copyright Directive of 2001 set the legal framework in which DRM would be 
administered. By protecting technological measures and by requiring Member States to take 
into account the application and non-application of technological measures when providing 
for fair compensation in the context of the private use exception, the Directive supported the 
use of DRM. It also stimulated Member States to promote the use of voluntary measures to 
protect copyrighted material and encouraged the interoperability and compatibility of different 
systems in the protection of copyrighted material. However, the Copyright Directive did not 
provide for any exhaustive regulation. Further elaboration was left to the Member States.260   

Currently, the European Copyright Directive provides a number of rules concerning DRM in 
its articles 5 to 7. Article 5 contains the exceptions and limitations to the rights of the 
rightholder. As was mentioned above, only the exception for temporary acts of reproduction 
has to be included into national law, while the others are optional.261 

One of these optional exceptions concerns reproductions for private use. This can be allowed, 
on condition that the rightholders receive fair compensation which takes account of the 
application or non-application of technological measures.262 The possibilities for price 
diversity are often cited as one of the advantages of DRM. A user who doesn’t need any 
“rights to copy” pays a low price for a product that is very strictly secured, while someone 
who wants to have more rights, pays more for a more expanded license.263 On the other hand, 
this also entails that DRM systems could prevent exemptions that are traditionally included in 
the law, as it will be very hard to distinguish between legitimate use and non-infringing 
practice and infringing practices. A rightholder might extend his authority over his work 
beyond the exceptions and limitations provided by copyright law.264  

The position of the rightholder is mainly protected by article 6 of the Copyright Directive. It 
offers protection against “the circumvention of any effective technological measure, which the 
person concerned carries out in the knowledge, or with reasonable grounds to know, that he or 
she is pursuing that objective”. Technological measures are defined as “any technology, 
device or component that, in the normal course of its operation, is designed to prevent or 
restrict acts, in respect of works or other subject matter, which are not authorized by the 
rightholder”. This implies that any action circumventing a technological measure is prohibited 
without authorization, even if this action might be non-infringing because an exemption 
applies.  

In addition, Member States are required to take measures to ensure that rightholders provide 
consumers with the means of benefiting from certain exemption, if the rightholders do not do 
this voluntarily. However, this is only for six of the exemptions provided in the directive, and 
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private use is not one of them. Member States are therefore not obliged to intervene if 
rightholders fail to accommodate such an exemption.265 
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8 Conclusion 

From what has been discussed above, it is evident that the development of access and 
licensing policies for the dissemination of geological spatial data will have to take into 
account many different elements in order meet the the goals of harmonisation and user-
friendliness. While the European Community has given clear signals that the availability of 
spatial data held by the public sector should be promoted, it has not always provided clear 
legislation to go with these signals. In addition, we also have to take into account that the 
rightholders have the right to protect their data against abuse, so intellectual property rights 
have to be taken into account. Finding a balance between these two opposites could possibly 
be helped or made more user-friendly by using the know-how of initiatives such as creative 
commons or the technological solutions from digital rights management.  

This report serves as the legal background for the development of harmonised access and 
licensing policies. However, such licensing policies also include other elements, such as 
charging or pricing and the open access versus cost recovery debate, or the role of the public 
sector, etc.,  which cannot necessarily be fully provided for under legal terms. This calls for an 
evaluation of arguments beyond law, but rather part of economic, business-cultural or political 
evaluations. These will be addressed by WP7 in the report on access and licensing policies, 
which will serve as input for the code of practice.  

  

 

 

 

 


