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Passing-on Defence and Indirect Purchaser 
Standing: Should the Passing-on Defence Be 
Rejected Now the Indirect Purchaser Has 

Standing after Manfredi and the White Paper of 
the European Commission?

Mr Drs Süleyman Parlak*

The European Court of Justice (ECJ) recognized in Courage v. Crehan and recalled in Vincenzo 
Manfredi v. Lloyd Adriatico Assicurazioni SpA the right of ‘any’ individual to claim damages for 
infringements of Articles 81 and 82 EC. As a reaction to both judgments, the European Commission 
published, after the Ashurst report, a Green Paper and later a White Paper on damages actions for breach 
of EC antitrust rules. Two of the obstacles that private parties face in antitrust damages action are the 
indirect purchaser standing and the passing-on defence. This paper analyses both the indirect purchaser 
standing and the passing-on defence in a comparative law perspective, between the law of the United 
States and EC law. This paper fi nds, after analyzing the US case law and the current economic discus-
sion around the passing-on issue, that it is too diffi cult for the judiciary to calculate the passing-on. This 
paper fi nds therefore that the choice to allow or reject both the passing-on defence and indirect purchaser 
standing is policy related. Finally, the passing-on defence and indirect purchaser standing in the EU and 
the European Commission’s White Paper is discussed. This paper fi nds that the European Commission’s 
choice to allow both the indirect purchaser standing and passing-on defence is justifi ed from the perspective 
of policy considerations. Nevertheless, this paper concludes that the European Commission did not succeed 
in providing strong solutions to the problems that are associated with the indirect purchaser standing and 
the passing-on defence.

1.  Introduction

Any individual or business that suffers harm as a result of breach of EC antitrust rules 
[Articles 81 and 82 EC] must be able to claim reparation from the party who caused 
the damage. This right of the victim for compensation is recognized by the European 
Court of Justice (ECJ) in its 2001 Courage v. Crehan (hereinafter ‘Courage’)1 judgment 
and recalled in Vincenzo Manfredi v. Lloyd Adriatico Assicurazioni SpA (hereinaf-
ter ‘Manfredi’).2 However, in claiming damages, private parties face various legal and 

* Mr Drs Süleyman Parlak, PhD Candidate (researcher) and member of the Centre for European Economic Law/
Study Centre for Consumer Law at the Katholieke Universiteit Leuven (KUL). The author is indebted to Prof. Dr Jules 
Stuyck for his kind support and valuable comments.

1 Case C-453/99, Courage v. Crehan (hereinafter ‘Courage’) [2001] ECR I-6297.
2 Joined Cases C-295/04 and C-298/04, Vincenzo Manfredi v. Lloyd Adriatico Assicurazioni SpA (hereinafter ‘Manfredi’) 

[2006] ECR I-6619.
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 procedural hurdles in the laws of the Member States. The European Commission started 
therefore with analyzing the legal situation in the fi eld of antitrust damages actions in the 
laws of the Member States, which resulted in the so-called Ashurst report.3 The Ashurst 
report revealed that the situation of private actions before national courts in Europe is 
‘one of astonishing diversity and total underdevelopment’.4

As a reaction to the conclusions of the Ashurst report, the European Commission 
published a Green Paper on damages actions for breach of EC antitrust rules (hereinafter ‘Green 
Paper’),5 which aimed to identify the main obstacles to a more effi cient system of dam-
ages claims and set out different options for further refl ections and possible improvements. 
Two of the main obstacles specifi cally raised by the European Commission’s Green Paper 
were (i) whether the indirect purchaser of goods or services, including fi nal consumers, 
should be entitled to claim damages against violations of Article 81 EC and, inextricably 
linked to this issue, (ii) whether the passing-on defence should be allowed in Europe. 

On 3 April 2008, the European Commission published its long awaited White Paper 
on damages actions for breach of EC antitrust rules (hereinafter ‘White Paper’).6 In its White 
Paper, the European Commission puts forward policy choices and specifi c measures to 
ensure that all victims of infringements of EC competition law have access to effective 
redress mechanisms so that they can be fully compensated for the harm suffered. The 
European Commission proposes, with regard to the two specifi c issues, that is, indirect 
purchaser standing and passing-on defence, which were raised in the Green Paper, to 
take the following actions. 

On the issue of indirect purchaser standing, the European Commission respects the 
case law of the ECJ that any individual is entitled to claim damages for harm caused by 
antitrust infringements including the indirect purchaser. With regard to the second issue, 
that is, the passing-on defence, the European Commission proposes two concrete actions. 
First, the European Commission proposed to:

(i) introduce a measure to provide that defendants should be entitled to invoke the passing-on 
defence against a claim for compensation of the overcharge. The standard of proof should not be 
lower than the standard imposed on the claimant to prove the damage. Second: to introduce a 
measure to provide that indirect purchaser should be able to rely on the rebuttable presumption 
that the illegal overcharge was passed on to them in its entirety.7

The passing-on defence and indirect purchaser standing have been heavily debated in 
the United States. Since the private enforcement of antitrust rules is the paramount 
mechanism to combat the antitrust infringements in the US, the US undoubtedly con-
stitutes a valuable source of inspiration for EC law in this area. The US Supreme Court 

3 Ashurst Report, ‘Study on the conditions of claims for damages in case of infringement of EC competition rules’, 
Comparative Report (31 Aug. 2004).

4 Ibid.
5 Commission of the European Communities, ‘Green Paper on Damages Actions for Breach of the EC Antitrust 

rules’ [SEC (2005) 1732].
6 Commission of the European Communities, ‘White Paper on Damages Actions for Breach of the EC Antitrust 

Rules’ COM (2008) 165, 2 Apr. 2008.
7 Ibid.
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denied both the passing-on defence and indirect purchaser standing in damages actions 
against violations of federal antitrust laws with its twin judgments that is Hanover Shoe v. 
United Shoe Machinery Corp. (hereinafter ‘Hanover Shoe’)8 and Illinois Brick Co. v. Illinois 
(hereinafter ‘Illinois Brick’).9

According to the 2005 Green Paper and 2008 White Paper, the full compensation 
of all the victims must be the aim of private enforcement. This guiding principle of the 
European Commission requires adjudication of a complex economic analysis in order 
to calculate the exact amount of damages and passing-on of overcharges. On the other 
hand, indirect purchaser standing requires the implementation of procedural rules on 
bringing actions for damages for breach of competition rules. This is essentially linked 
with the substantive right of an injured party to be awarded damages for loss related to 
the breach of competition rules. Against this background, it is interesting to address the 
question of how the passing-on defence should be dealt with now the indirect purchaser 
has standing and right to compensation after Manfredi judgment and the White Paper. 

The fi rst part of this paper starts with analyzing the passing-on defence and the 
indirect purchaser standing in the United States. It fi nds that the US Supreme Court’s 
choice is policy related and politically driven. It also fi nds, after analyzing the current 
economic discussion around the passing-on issue, that it is too diffi cult for the judiciary 
to calculate the passing-on. The second part of the paper starts with an analysis of the 
passing-on defence and indirect purchaser standing in the EU. The paper continues to 
discuss the two main issues, that is, indirect purchaser standing and passing-on defence 
in the light of the White Paper. This paper fi nds that European Commission’s choice, 
that is, a compensation-based approach, is justifi ed from the perspective of policy choice. 
Nevertheless, this paper concludes that the European Commission did not succeed in 
providing strong solutions to the problems that are associated with the indirect purchaser 
standing and passing-on defence.

2.  The Problem of Passing-on Defence and its Rejection in the US

Generally all products pass-through a production chain before they reach the fi nal 
consumer. As a result of a cartel or an abuse of dominant position at any level of the 
production chain, purchasers below that level, including fi nal consumers, face high prices. 
However, in multistage distribution chains, the fi rms who are forced to pay supracom-
petitive prices (‘direct purchasers’) may be able to pass-on the overcharges downstream to 
‘indirect purchaser’.10 The direct purchaser, for example, a manufacturer, can pass its losses to 

 8 Hanover Shoe v. United Shoe Machinery Corp. [1968] 392 US 481 88, S. Ct 2224, 20 L. Ed. 2d 1231.
 9 Illinois Brick Co. v. Illinois (hereinafter ‘Illinois Brick’) [1977] 431 US 720, 97 S. Ct 2061, 52 L. Ed. 2d 707.
10 Foad Hoseinian, ‘Passing-On Damages and Community Antitrust Policy, An Economic Background’, World 

 Competition 28, no. 1 (2005): 1; Lawrence A. Sullivan & Warren S. Grimes, Hornbook on the Law of Antitrust: An Integrated 
Handbook, 2nd edn ((Hornbook Series, St. Paul, Minn: Thomson West, 2006), 970. See also Jakop Rüggeberg & Maarten 
Pieter Schinkel, ‘Consolidating Antitrust Damages in Europe: A Proposal for Standing in Line with Effi cient Private 
Enforcement’, World Competition 29 (2006): 397; Geradin Damien & Einer Elhauge, Global Competition Law and Economics 
(Oxford (u.a.): Hart Publishing, 2007).
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a retailer by raising its prices and the retailer might do the same until the overcharge is 
paid at last by the consumer. The indirect purchaser, usually consumers, faces high prices 
and less diversity of choice between products, and they fi nally pay all the losses that 
have been passed-on to them. The ability of the direct purchaser, for example, a retailer, 
to pass-on depends on the economic circumstances and market structures.11 Measuring 
the pass-through is therefore desirable, since it enables the judges to discover who has 
effectively borne the loss as a result of illegal behaviour. The passing-on defence can 
therefore be seen as a means to accomplish the compensatory justice objective. However, 
the passing-on defence, if granted to the defendant, overwhelms and blocks the judicial 
processes with claims involving complex economic analysis. Excluding the defence will 
therefore simplify the proceedings and prevent the defendant escaping liability. 

It was on this basis that the Supreme Court denied the passing-on defence in dam-
ages actions against violations of federal antitrust laws in Hanover Shoe.12 In this case, the 
plaintiff, a shoe manufacturer (Hanover Shoe), brought a treble damages action against 
United, a manufacturer of shoe-making machinery, alleging that the United’s policy of 
leasing, fabricating machines, and refusing to sell them, a policy already held to constitute 
unlawful monopolization under section 2 of the Sherman Act, had increased the cost 
of Hanover’s manufacturing operations. Relying upon this, Hanover contended that it 
had been injured to the extent that its rental payments exceeded the purchase price for 
machinery it would have paid but-for United’s practice. United Shoe Machinery Corp. 
argued, however, that Hanover Shoe was not injured because it passed-on its losses to the 
buyers of shoes in the form of higher prices. The Supreme Court rejected this defence. 

The Supreme Court observed that it is too diffi cult to establish the passing-on 
of overcharges to consumers. The Supreme Court feared also that the task of estab-
lishing passing-on would require convincing proof of ‘virtually unascertainable fi gures’, 
prove ‘insurmountable’, and render already complex antitrust damages actions completely 
unmanageable.13 In other words, the Supreme Court was concerned that measuring the 
pass-through is always going to be a diffi cult, time-consuming, and uncertain process 
about which courts may ultimately not have confi dence.14 The Supreme Court reached 
this conclusion by taking into account the diffi culties of establishing that the buyer 
(1) raised its price in response to the overcharge, (2) did not lose sales or profi t margin 
thereafter, and (3) would not have raised its prices absent the overcharge, which will be 

11 Firat Cengiz, ‘Passing-On Defence and Indirect Purchaser Standing in Actions for Damages Against the Violations 
of Competition Law: What Can the EC Learn from the US?’, CCP Working Paper 07-21 (2007), 6.

12 Hanover Shoe v. United Shoe Machinery Corp. [1968] 392 US 481 88 SCt 2224, 20 LEd 2d 1231.
13 Hanover Shoe v. United Shoe Machinery Corp. [1968] 392 US 481 88 SCt 2224, 20 LEd 2d 1231, supra n. 6, 492–493. 

American Bar Association, ‘Comments of the Section of Antitrust Law and the Section of International Law of the Ameri-
can Bar Association in Response to the Request for Public Comment of the Commission of the European Communities 
on Damage Actions for Breaches of EU Antitrust Rules’ (April 2006), 33, <www.abanet.org/intlaw/blanketauthority/
eccommentsantitrustrules.pdf>.

14 Leonardo J. Basso & Thomas W. Ross, ‘Measuring the True Harm From Price-Fixing to Both Direct and Indirect 
purchaser’ (Phelps Centre for the Study of Government and Business’ Working Paper 2007-01, 25 Apr. 2007) <http://csgb.
ubc.ca/working_papers.html>.
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ordinarily insurmountable.15 On the other hand, linked to the indirect purchaser stand-
ing, if passing-on defence were to be recognized, this would automatically leave fi nal 
consumers as the only group entitled to damages. These ultimate consumers would have 
only a tiny stake in a lawsuit and little interest in attempting a class action. In conse-
quence, those who violate the antitrust laws by price-fi xing would retain the fruits of 
their illegality because there would be no one to bring a suit against them.16 This would 
reduce substantially the effectiveness of private enforcement.

The passing-on defence is inextricably linked to the indirect purchaser standing. 
The passing-on of overcharges by direct purchasers causes indirect purchasers, includ-
ing fi nal consumers, to incur the overcharges as a result of anti-competitive conduct. 
Indirect purchaser should therefore be entitled to claim damages in order to make good 
any injury he/she has incurred as a result of illegal behaviour. This is consistent with the 
compensatory justice objective. However, allowing indirect purchaser standing also has its 
drawbacks. Allowing indirect purchaser standing, while rejecting the passing-on defence, 
leads to multiple liability and over-deterrence of the defendant. In the United States, the 
Supreme Court rejected therefore the ‘offensive’ use of passing-on in Illinois Brick case. 

3.  Indirect Purchaser Standing and its Rejection in the United 
States: Illinois Brick

In the United States, private enforcement of antitrust rules is, besides the public enforce-
ment agencies, that is, United States Department of Justice and Federal Trade Commission, the 
paramount mechanism to combat antitrust violators.17 The Clayton Act, in particular 
section 4, is the main norm for private enforcement.18 Natural and legal persons are 
entitled under this Act to recover the losses that directly result from infringement of 
antitrust law. 

In enacting the antitrust laws, Congress’ intention was to create the possibility for 
any injured party to recover.19 The legislative history shows that the intention to create 
private enforcement of antitrust rules is related to the aims of (1) direct compensation 
to parties injured by antitrust violations, (2) deterring future violations, (3) punishing 

15 Joint Comments of the American Bar Association Section of Antitrust Law, Section of International Law and 
Section of Business Law on the Commission of the European Communities’ White Paper on Damages Actions for Breach 
of the EC Antitrust Rules (30 Jun. 2008) <http://ec.europa.eu/competition/antitrust/actions.damages/white_paper_ 
comments/aba_en.pdf>. See also Hanover Shoe, Inc. v. United Shoe Machinery Corp. [1968] 392 US 481, at 493.

16 Roger D. Blair & Jeffrey L. Harrison, ‘Re-examining the Role of Illinois Brick in Modern Antitrust Standing 
Analysis’, The George Washington Law Review 68, no. 1 (1999): 1; see also Leonardo J. Basso & Thomas W. Ross, ‘Measuring 
the True Harm From Price-Fixing to Both Direct and Indirect purchaser’ (Phelps Centre for the Study of Government and 
Business’ Working Paper 2007-01, 25 Apr. 2007) <http://csgb.ubc.ca/working_papers.html>.

17 Clifford A. Jones, Private Enforcement of Antitrust Law in the EU, UK and USA (Oxford: Oxford University Press, 
1999), 14.

18 Clayton Act Ch. 323, 38 Stat 730 (1914), current version at 15 USC, para. 12 (1996). The Clayton Act contains all 
the relevant provisions for private enforcement and supplements the existing laws against unlawful restraints and monopo-
lies and for other purposes, Ch. 323, 38 Stat 730 (1914), current version at 15 USC, para. 12 (1996).

19 Karen Lee Turner, ‘Antitrust-Treble Damages Action- Hanover Shoe Inc. Rule Bars Offensive Use of Passing-On 
Doctrine by Indirect purchaser ’, Villanova Law Review 381 (1978).
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wrongdoers and depriving them of the benefi ts of their conduct, and (4) complementing 
public enforcement. 

However, in the United States, the Supreme Court held in Illinois Brick20 that 
passing-on theory may not be used offensively by an indirect purchaser against an alleged 
antitrust violator to prove that the indirect purchaser has been injured within the mean-
ing of section 4 of the Clayton Act. In this case, the defendants had been alleged by the 
local government authorities21 that there was a price-fi xing conspiracy between produc-
ers and distributors of concrete blocks.22 The concrete blocks had been purchased from 
the manufacturers by masonry contractors, who in turn incorporated the costs in bids 
submitted to general contractors constructing buildings for the plaintiffs. The plaintiffs 
were, in other words, third-level consumers, who purchased the concrete block as a com-
ponent part of the buildings. The plaintiffs claimed that the alleged illegal overcharges 
were passed-on to them and requested relief. The defendants, on the contrary, argued 
that only direct purchasers had the right of standing. The Supreme Court agreed with 
the defendants and rejected the indirect purchaser standing. 

The Court rejected the indirect purchaser standing on three grounds: symmetry 
with Hanover Shoe and considerations of effi ciency and effectiveness of private enforce-
ment.23 The complexities and diffi culties of proof apply also for the offensive use of 
passing-on, which will undermine the effectiveness of a damages suit. The complexity of 
these indirect purchaser damages actions are also related to the diffi culties in tracing the 
alleged overcharges through multiple layers of distribution, and according to the Supreme 
Court, deterrence would be best served by concentrating the right to recover exclusively 
in the direct purchaser.24 Undoubtedly, denying defensive while permitting offensive use 
of passing-on might further lead to multiple liability. 

The Supreme Court also found that indirect purchasers are less likely than direct 
purchasers to institute actions to recover illegal overcharges. The costs of litigation will 
be higher than the individual claims, which will restrain indirect purchasers from com-
mencing antitrust damages actions. The Supreme Court rejected the indirect purchaser 
standing in the belief that deterrence objective was better served by letting the direct 
purchasers sue for the full amount of damages suffered. In other words, the Supreme 
Court decided that deterrence rather than compensation was the primary purpose of 
antitrust damages actions. 

20 Illinois Brick [1977] 431 US 720.
21 It is noteworthy that state and local governments are ‘persons’ within the ambit of § 4 of the Clayton Act and 

therefore permitted to bring a suit for treble damages under that statute where § 4’s other requirements are satisfi ed. See 
Organization For Economic Cooperation and Development, Directorate For Financial and Enterprise Affairs Competition 
Committee, ‘Private Remedies’, DAF/COMP 34 (2006) (11 Jan. 2008) JT03238617. 190. Available at: <www.olis.oecd.
org/olis/2006doc.nsf/ENGDATCORPLOOK/NT000096AA/$FILE/JT03238617.PDF>.

22 Clifford A. Jones, Private Enforcement of Antitrust Law in the EU, UK and USA (Oxford: Oxford University Press, 
1999), 179.

23 See for the reasoning of the Court; American Bar Association, ‘Comments of the Section of Antitrust Law and 
the Section of International Law of the American Bar Association in Response to the Request for Public Comment of 
the Commission of the European Communities on Damage Actions for Breaches of EU Antitrust Rules’ (April 2006), 35, 
available at: <www.abanet.org/intlaw/blanketauthority/eccommentsantitrustrules.pdf>.

24 Ibid.
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4.  The Passing-on Defence and Economic Literature: 
Calculation of Passing-on – ‘An Insurmountable Task?’

There are different models accepted by economists, which can be used to calculate/estimate 
the passing-on of overcharges. The economists divide cartel damages in two components: 
the direct effect and the pass-on effect.25 The direct effect (damage) is ‘the total amount 
of inputs purchasers from one or more cartel members, multiplied by the price overcharge 
per unit of input’.26 In order to establish the direct effect (damage), it is necessary to calcu-
late the price overcharge. In other words, it is necessary to fi nd out what the actual price, 
during the cartel period, is and compare this with the but-for price (the price but for the 
cartel). According to Dijk and Verboven, this requires the most specifi c economic analysis. 
However, they set out two general approaches to assess the price overcharge: fi rst, quantify-
ing the price overcharge by using comparators, and second, constructing the competitive 
but-for price by using information on the cartelized market itself.27 

There are different methods that can be used to measure the price overcharge, 
which can be summed up under the two general approaches as mentioned above. I will 
not discuss these methods in detail, but it is interesting to make a general summary on 
the conclusions of Dijk and Verboven. They argue that each method, as discussed by 
them in their paper, has its own weaknesses and strengths. The fi rst general approach 
(using comparators) uses methods such as ‘before and after’ and ‘yardstick’ methods.28 
The advantage of these methods is that there is a comparison with the competitive 
benchmark, which results in ‘hard evidence’.29 As a drawback, Dijk and Verboven stress 
that there is a need to have suffi cient information to construct a reasonable competi-
tive benchmark. The aforementioned methods have been accepted in the United States 
by the Supreme Court. The before and after method gained acceptance from Supreme 
Court in Eastman Kodak Co. v. Southern Photo Materials Co.30 The yardstick method was 
used by US Supreme Court in cases Bigelow v. RKO Radio Pictures31and William Inglis & 
Son Baking Co. v. Continental Banking Co.32

In case there is no suffi cient information, it is, according to the authors, possible to 
use the second general approach, that is, constructing the competitive but-for price by 

25 For a discussion of the economic methods on calculation of damages and pass-on: Theon van Dijk & Frank Ver-
boven, ‘Quantifi cation of Damages’ (30 Jun. 2005), forthcoming chapter for ‘Issues in Competition Law and Policy’, ed. W. Dale 
Collins (ABA Publications in Antitrust, University of Antwerp and Catholic University of Leuven and CEPR) available at: 
<www.econ.kuleuven.be/public/NDBAD83/Frank/Papers.htm>. Frank Verboven & Theon van Dijk, ‘Cartel Damages 
Claims and the Passing-On Defence’, CEPR Discussion Paper No. DP6329 (June 2007), available at: <http://www.cepr.
org/pubs/new-dps/aplist.asp?dpno=6329>.

26 van Dijk & Verboven, 2005; Verboven & van Dijk, 2007.
27 Dijk & Verboven, 2005; see also Martin Hellwig, ‘Private Damage Claims and the Passing-On Defense in Hori-

zontal Price-Fixing Cases: An Economist Perspective’, in Private Enforcement of EC Competition Law, ed. Jürgen Basedow 
(Kluwer Law International, 2007).

28 van Dijk & Frank Verboven, 2005.
29 van Dijk & Verboven, 2005.
30 van Dijk & Verboven, 2005.
31 Bigelow v. RKO Radio Pictures [1946] 327 US 251.
32 William Inglis & Son Baking Co. v. Continental Banking Co. v. Continental Baking Co. (9th Cir 1991) 942 F2d 1332, 

1341.
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using information on the cartelized market itself. There are two methods as discussed by 
the authors, which are cost-based method and simulation approach. These methods require, 
due to the limited amount of information, additional assumptions that can be regarded 
as a drawback. There are two further empirical methods that can be used to measure the 
pass-on rate: fi rst (1) using historical information on the relationship between prices and 
input costs to assess the extent of pass-on; (2) constructing a complete model of how the 
claimant’s industry operates. The fi rst method requires detailed information, while the 
second method requires making, in the absence of detailed information, assumptions of 
how competitive fi rms behave.33

The methods that have been briefl y discussed show that the calculation/estimation 
of passing-on is to some extent possible with economic methods and analysis. However, 
in the economic literature, it is put forward that the calculation of passing-on requires 
complex economic analysis, as discussed above, which is one of the reasons to reject the 
defence. 

In the United States, the academic discussion on whether the passing-on of over-
charges can be calculated and whether both the passing-on defence and the indirect 
purchaser standing should be allowed still centre around the two papers published by 
American scholars as a response to the twin cases of Supreme Court, that is, Hanover 
Shoe and Illinois Brick. The fi rst paper was published by Professors Landes and Posner 
in 1979.34 The second paper was published by Professors Harris and Sullivan in 1980.35 
Landes and Posner share the view that the deterrence goal should prevail above the 
fairness. In their view, Congress’ intention was to create a strong deterrence effect in 
passing the Clayton Act.36 Therefore, the effi ciency of private enforcement, rather than 
compensation of all the victims, should prevail. Illinois Brick was therefore welcomed by 
Landes and Posner. The effi ciency and deterrence goals require, in their view, granting 
the standing monopoly to the direct purchasers as they have superior information of the 
anti-competitive act, the incentive, and evidence regarding the violation. In addition, the 
recognition of the passing-on defence and the indirect purchaser standing would require 
the courts to determine the exact amount of damages, which will result in long and 
complicated procedures. 

These arguments have been disputed, and Illinois Brick decision has received a lot of 
criticism from academics and lawyers who have argued for overturning the decision.37 

33 van Dijk & Frank Verboven, 2005.
34 William M. Landes & Richard A. Posner, ‘Should Indirect Purchasers have Standing to Sue under the Antitrust 

Laws? An Economic Analysis of the Rule of Illinois Brick’, University of Chicago Law Review 46 (1979): 602–635.
35 Robert G. Harris & Lawrence A. Sullivan, ‘Passing-On the Monopoly Overcharge: A Comprehensive Policy 

Analysis’, University of Pennsylvania Law Review 128 (1980): 269, supra n. 1, at 275–299, 315–321.
36 Maarten Pieter Schinkel, Jan Tuinstra, & Jacob Rüggeberg, ‘Illinois Walls’, CeNDEFF Working Papers 04-03, 

Universiteit van Amsterdam, Center for Nonlinear Dynamics in Economics and Finance (February 2004), 2 and 3, available 
at: <http://www.fee.uva.nl/cendef/publications/papers/str2004.pdf>.

37 The Illinois Brick decision brought forth a fl ood of protests. It has been argued that it was unfair to consumers who 
really suffer harm but will not be compensated for their loss. This view has also been expressed by newspaper editorials, like 
‘Congress Should Act to Uphold Lawsuits’, Tallahassee Democrat, 25 Sep. 1978, ‘A Brick Wall of Obstruction’, Boston Globe, 
22 Aug. 1978, and there are also other additional newspapers like New York Times and Washington Laws.
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Bills have come before Congress in 1977–1978,38 1979,39 and 1983–198440 to overturn 
the decision. Nevertheless, the decision stands today as binding. 

Harris and Sullivan in their article challenge the judgments of the Supreme Court 
in Hanover Shoe and Illinois Brick. They argue that (1) it is possible,41 and not exor-
bitantly diffi cult or costly, to identify the extent to which a ‘monopoly overcharge’ will 
be passed-on in subsequent stages of production; (2) it is likely, given our knowledge; 
and (3) if a stage of production exercising the market power were successfully sued by 
the next stage, any antitrust damages recovered would be a lump-sum windfall and not 
necessarily ‘passed back’ to the consumers in the form of lower prices.42 

Harris and Sullivan argue that passing-on of the overcharge to indirect purchaser 
depends on the structure of the market and the price elasticity of the demand and supply. 
This can be explained as follows: if the supply is elastic, this will enable the direct pur-
chaser to reduce his output in response to the price increase caused by anti-competitive 
conduct. On the other hand, if the demand of indirect purchaser is less elastic, the indi-
rect purchasers will not be able to switch [substitutability of a product] to another product 
as a response to the price increase. This will better enable the direct purchaser to pass-on 
the overcharge to indirect purchaser. Harris and Sullivan agree that the calculation of 
the supply and demand elasticity appear to be diffi cult for the judiciary.43 However, they 
believe that the diffi culties will not arise in concentrated markets where anti-competitive 
activities take place. They argue that in concentrated markets, the demand of the direct 
purchaser is not very elastic due to the fact that the products concerned are not substi-
tutable. The same applies to the demand of indirect purchaser, and therefore, the demand 
of indirect purchaser will also not be very elastic either.44 In sum, they conclude that 
under these circumstances, the overcharge that is imposed by an antitrust violator will 
almost always be passed-on to the fi nal consumers. The ruling in Illinois Brick therefore 
leads in their view to a certain reduction of consumer welfare.45

The analysis as carried out by Landes and Posner and Harris and Sullivan has 
been criticized by Professor Robert Cooter.46 In his article, Cooter discusses the fac-
tors that play a role in the passing-on process. Cooter states that the elasticity of supply 
and demand and substitutability of a product play a predominant role in the passing-on 
process. Cooter argues that: ‘The ratio of the shares of the overcharge borne by direct 
purchasers and monopolist will equal the ratio of the elasticity of the cost curve and 

38 HR 8359m 95th Cong, 1st Sess (1977); S 1874, 95th Cong, 2d Sess (1978).
39 HR 2060 and 2204, 96th Cong, 1st Sess (1979); S 300, 96th Cong, 1st Sess (1979).
40 S 915, 98th Cong, 1st and 2d Sess (1983–1984); see further George J. Benston, ‘“Indirect purchaser” Standing to 

Claim Damages in Price Fixing Antitrust Actions: A Benefi t/Cost Analysis of Proposals to Change the Illinois Brick Rule’, 
Antitrust Law Journal 55 (1986): 213, 214, 225.

41 Robert G. Harris & Lawrence A. Sullivan, 1980, supra n. 35, 269, supra n. 1, at 275–299, 315–321.
42 Ibid., 269.
43 Ibid., 269, 276.
44 Ibid., 269, 289.
45 Philip A. Viton & Clifford M. Winston, ‘Passing-On the Monopoly Overcharge: The Welfare Implications’, Uni-

versity of Pennsylvania Law Review 129 (1980–1981): 1516.
46 Robert Cooter, ‘Passing-On the Monopoly Overcharge: A Further Comment on Economic Theory’, University 

of Pennsylvania Law Review 129 (1980–1981): 1523.
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demand curve in the factor market’.47 The criticism of Cooter regarding the analysis of 
Landes and Posner and Harris and Sullivan and of the decision of the Supreme Court in 
Hanover Shoe and Illinois Brick is that the factor substitution [of a product] is not taken into 
account.48 Cooter argues that in order to assess the extent to which a rise in consumer 
prices was caused by an overcharge in an input market, the court should examine the 
factor ‘substitution’.49 Cooter, after discussing the factors, (1) substitution, (2) elasticity of 
supply, and (3) elasticity of demand, concludes that the question whether an increase in the 
price will be passed-on depends on the three factors. 

Professors A. Viton and Clifford M. Winston have also commented on Harris and Sul-
livan’s analysis. The comments relate to the policy choice of the Supreme Court and 
not to the question whether the calculation of passing-on is possible for the courts. 
They comment on the conclusion as drawn by Harris and Sullivan that the Supreme 
Court’s decisions lead to a reduction of consumer welfare. Viton and Winston argue that 
the rejection of passing-on and indirect purchaser standing may lead to a welfare loss. 
However, they argue that from the standpoint of economic effi ciency, this conclusion of 
Harris and Sullivan might be incorrect.50 

Another interesting economic analysis is carried out by Werden and Schwartz with 
regard to the incentives of both the direct and indirect purchaser to invest in litigation 
for damages under different combinations.51According to their model when both the 
direct and indirect purchasers are allowed to have standing, both the groups will have 
weaker incentives to sue and claim for damages. According to the authors, the effective-
ness of private enforcement should prevail. The monopoly to have standing and sue 
for damages should, according to them, rest on direct purchasers. The fact that direct 
purchasers have access to the recourses for funding the litigation, evidence to prove the 
antitrust violation and damages, and the weak incentives of indirect purchaser to bring 
a damages action bring the authors to the conclusion that direct purchasers should hold 
monopoly. 

In sum, the foregoing economic analyses as carried out by leading professors and 
economists appear at the fi rst sight to be persuasive. However, these economic analy-
ses are again questioned by others. This may lead us to the conclusion that in the real 
world, market structures are complex, which makes them extremely diffi cult to analyse 
ex post. In this regard the question arises whether allowing or rejecting the passing-on 
defence [and offence] should be considered in a policy context since the calculation of 
passing-on seems an insurmountable task? The answer is probably affi rmative. 

47 Ibid., 1523, 1525.
48 Ibid., 1523.
49 Ibid., 1523, 1531.
50 Philip A. Viton & Clifford M. Winston, ‘Passing-On the Monopoly Overcharge: The Welfare Implications’, Uni-

versity of Pennsylvania Law Review 129 (1980–1981): 1516.
51 Gregory J. Werden & Marius Schwartz, ‘Illinois Brick and the Deterrence of Antitrust Violations: An Economic 

Analysis’, Hastings Law Journal 35 (1984): 629.
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5.  The Rejection or Allowance of Passing-On Defence: 
A Policy Matter?

The foregoing analyses of the passing-on defence and indirect purchaser standing and 
the diffi culties that are associated with them have led us to the conclusion that probably 
both the concepts should be considered as a policy matter. The dilemma that emerges, as 
a policy matter, with regard to the allowance or rejection of both the indirect purchaser 
standing and passing-on defence brings us therefore to the next question: which objec-
tives, that is, deterrence, compensation, effi ciency, effectiveness, or fairness, are most val-
ued in Europe? An assessment of different possible options with regard to the passing-on 
defence and the indirect purchaser standing may provide an answer to the question 
which option should be opted for and what the consequences of these options are.52 

Option 1: Passing-on Defence Allowed and Indirect Purchaser Standing Allowed

If one allows the passing-on defence, this will prevent the direct purchaser from being 
unjustly enriched. The over-deterrence and the risk of multiple liability of the antitrust 
violator will also be remedied when the passing-on defence is allowed. However, the 
passing-on defence when allowed seems to lead to under-deterrence. Economic literature 
suggests that the antitrust damage, which is identifi ed as ‘overcharge’, leads to under-
deterrence of the antitrust violator.53 The allowance of passing-on defence will further 
result in that the defendant will escape liability for breach of antitrust rules. The antitrust 
violators can therefore retain the fruits of their illegal act when they succeed in proving 
the passing-on of overcharges. This will lead to unjust enrichment of the defendant. 

The risk of unjust enrichment of the defendant is higher than the risk of unjust 
enrichment, if passing-on defence is not allowed, of the direct purchaser. One of the 
reasons for this is the strong possibility that the direct purchaser will not start a damages 
action in order not to disrupt business relationship with the producer. The pressure not 
to sue and cooperate with the illegal acts of the producer will be even stronger if the 
direct purchaser is able to pass-on the overcharges. However, the direct purchaser is not 
always able to pass-on the overcharges to the next in the production chain. The harm 
that the direct purchaser suffers in cases where passing-on is not possible will be obvi-
ously borne by the direct purchaser itself. The direct purchaser suffers also loss as a result 

52 However, it is crucial to mention here that the ECJ has already taken a view. The Courage and Manfredi cases imply 
already that the ECJ prefers to allow indirect purchaser standing. In addition, the ECJ concluded in different cases that the 
defensive use of passing-on (unjust enrichment) would be compatible with both European law and with Member States 
legal systems. The analysis will, however, be carried out despite the fi ndings as stated above in order to draw a general picture 
of the options. External Study, Centre for European Policy Studies (CEPS), ‘Making antitrust damages actions more effec-
tive in the EU: welfare impact and potential scenarios’ (21 Dec. 2007), 458.

53 In other words, there is a consensus among the economists, that the overcharge, which is imposed by the antitrust 
violator on the direct purchasers, and the redress of the overcharge, only leads to under-deterrence. This has been confi rmed 
by the Report for the Commission where it has been stated that: ‘the overcharge on the actual quantity that a direct buyer 
purchases from the cartel member is a lower bound to the overall damages that he suffers’. This means that the direct pur-
chaser suffers more harm than the overcharge method actually exposes.
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of selling fewer units due to high prices. The loss due to the reduction of sold units is 
referred to as business-loss effect.54 Moreover, this will not always easily be compensated, 
as should be expected, by imposing higher prices on consumers.55 The foregoing implies 
that the argument that the direct purchaser will be unjustly enriched, if the passing-on 
defence is rejected, seems unrealistic. 

The unjust enrichment [of the defendant] problem and the deterrent effect strongly 
depends on whether indirect purchasers are able to effectively claim recovery of the 
losses sustained as a result of passing-on. The foregoing depends again on whether there 
are procedural and substantive rules. The lack of these procedural and substantive rules 
frustrates potential damages action against the wrongdoer.56 The lack of incentives to 
bring an action is also associated with the costs of the litigation. The little and scattered 
harm does not outweigh the costs of the litigation, which makes the passing-on defence 
more attractive to the defendant. The allowance of indirect purchaser standing is further 
crucial from the point of corrective justice.57 It would be inappropriate not to allow the 
parties who suffer most to have standing. If indirect purchasers can establish their injury 
and a causal connection between the harm and the unlawful conduct, they should be 
allowed to claim damages. 

Option 2: Indirect Purchaser Standing Not Allowed, Passing-on Defence Not Allowed

The rejection of indirect purchaser standing can be benefi cial from a deterrence per-
spective.58 In the literature, it has been argued that the costs of identifying and suing an 
antitrust violator will not outweigh the benefi ts for indirect purchasers. In this regard, 
the incentive element is crucial. It has been argued that, due to the costs of litigation, 
direct purchasers are better enforcers.59 They can namely bear the costs of litigation in 

54 Report for the European Commission, ‘Making Antitrust Damages Actions More Effective in the EU: Welfare 
Impact and Potential Scenarios’, Final Report, Done in Brussels, Rome, and Rotterdam (21 Dec. 2007), Centre for Euro-
pean Policy Studies (CEPS), Erasmus University Rotterdam (EUR) and Luiss Guido Carli (LUISS), CONTRACT DG 
COMP/2006/A3/012, 463.

55 van Dijk & Verboven, 2005. Available at: <www.econ.kuleuven.be/public/NDBAD83/Frank/Papers.htm>.
56 Fabio Polverino, ‘A Class Action Model for Antitrust Damages Litigation in the European Union’, World Competi-

tion 30, no. 3 (2007): 479–499.
57 Centre for European Policy Studies (CEPS), Erasmus University Rotterdam and Luis Guido Cali (LUISS), ‘Mak-

ing Antitrust Damages Actions More Effective in the EU: Welfare Impact and Potential Scenarios. Report for the European 
Commission.’ This report is an external impact study undertaken by CEPS/EUR/LUISS on private actions for dam-
ages which is submitted on 21 Dec. 2007 to the Commission. Available at: <http://ec.europa.eu/competition/antitrust/ 
actionsdamages/fi les_white_paper/impact_study.pdf>.

58 According to the Interim Report of the American Antitrust Institute’s Private Enforcement Project: ‘the only 
empirical evidence, presented by the American Antitrust Institute as support for the claimed superiority of Illinois Brick and 
Hanover Shoe from a deterrence perspective, derives from the study of professors Robert H. Lande and Joshua P. Davis. This 
survey states that, in 29 successful private antitrust cases, direct actions have led to recovery fi ve times greater than that of 
indirect actions (collectively, at least $11.2 billion vs. $2.1 billion); and that even if awards to indirect purchaser doubled (as 
might be expected once the 50% of the nation’s population, currently unable to bring indirect cases at all, is given such an 
opportunity), the consequent increase would not nearly offset the decrease in expected awards to direct purchasers, pursu-
ant to the AMC‘s proposal’. See Lande & Davis, ‘Interim Report of the American Antitrust Institute’s Private Enforcement 
Project’, by Profs, AMC 14 Nov. 2006 (see also <www.antitrustinstitute.org>).

59 However, the argument, which is put forward, that direct purchasers are better enforcers and ‘detectors’ is doomed 
to fail if one takes the so-called Illinois Walls into account. In its landmark ruling in Illinois Brick, the US Supreme Court 
restricted the right to sue for private damages suffered from violations of § 4 of the Clayton Act to direct purchasers. The 
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comparison to the indirect purchasers. This has been supported by a study carried out 
by the American Antitrust Institute.60

The rejection of the passing-on defence may enhance judicial effi ciency and sim-
plify procedures, but there are drawbacks. First of all, the rejection of passing-on has the 
consequence that direct purchasers may be unjustly enriched if they can pass-on the 
overcharges. Second, the rejection of passing-on has also its drawbacks from a corrective 
justice perspective. Moreover, if direct purchasers cooperate with the antitrust violators, 
this may lead to a situation in which the anti-competitive conduct is not detected and 
damages are not sought from the antitrust violator. 

Option 3: Passing-on Defence Not Allowed, Indirect Purchaser Standing Allowed

The rejection of the passing-on defence will enhance judicial effi ciency and decrease 
costs. However, denying the passing-on defence and allowing direct and indirect pur-
chaser standing will increase the risk of duplicative liability. The duplicative liability of 
the defendant will consequently lead to over-deterrence of the defendant and unjust 
enrichment of the direct purchaser. 

Allowing indirect purchaser standing is justifi ed from the perspective that a victim 
should be compensated for the harm suffered. Indirect purchaser standing may have a 
positive impact on the deterrence aspect. However, it should be noted that it is not pos-
sible to argue that the allowance of both the direct and indirect purchaser standing may 
lead to more cases and consequently more deterrence.

Option 4: Passing-on Defence Allowed, Indirect Purchaser Standing Not Allowed

The risk of unjust enrichment, multiple liability, and over-deterrence problems will be 
remedied if the passing-on defence is allowed. On the other hand, the problems of no 
compensation for victims of antitrust infringement, no corrective justice, and under-
deterrence occur if indirect purchaser standing are not allowed. 

In sum, as it is clear from the above analysis, the main problems return to some 
extent in each scenario. The question in this regard arises therefore on which objectives 
are most valued by the European Commission and which option should be chosen in 
Europe. 

fi rms (antitrust violators) strategically may use Illinois Brick to put up an ‘Illinois Wall’ in order to shield themselves from pri-
vate damages claims. Illinois Brick may facilitate upstream fi rms in engaging horizontally in an overt collusive arrangement 
with concealed side payments to their direct purchasers that discourage them from fi ling suit. The incentive to discover the 
antitrust violation and to sue for damages may therefore decrease if downstream fi rms are given a part of the profi ts [Illinois 
Walls]. The direct purchasers’ benefi ts will increase if they cooperate with the antitrust violators, which will be a serious 
impediment for their incentives to sue. The direct purchasers’ incentive to sue may also be impeded by their fear for retali-
ation from their suppliers. Lande & Davis, 2006 (see also <www.antitrustinstitute.org>). See also Maarten Pieter Schinkel, 
Jan Tuinstra, & Jacob Rüggeberg, ‘Illinois Walls’, Tinbergen Institute Discussion Papers 05-49/1 Tinbergen Institute.

60 See Lande & Davis, 2006.
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6.  Passing-On Defence: An Unknown Concept in Europe?

Private enforcement of EC competition law is developing slowly, which is the reason 
why there is no case law on the legal treatment of passing-on defence.61 General com-
munity law is not particularly receptive to the passing-on defence.62 However, the ECJ 
touched upon the passing-on in cases relating to tax-levied charges.63 In Weber’s Wine 
World Handels-GmbH et al. v. Abgabenberufungskommission Wien,64 the ECJ dealt with 
the following problem. National authorities argued that a repayment order, in cases con-
cerning sums unduly paid by traders to Member States in violation of community law, 
would amount to unjust enrichment. This was on the basis that the traders had passed 
these charges on to consumers. The ECJ ruled that: ‘as that exception is a restriction 
on a subjective right derived from the Community legal order, it must be interpreted 
restrictively, taking account in particular of the fact that passing on a charge to the 
consumer does not necessarily neutralise the economic effects of the tax on the taxable 
person’.65 In other words, the ECJ stressed that a community right to recover undue 
charges can be limited by unjust enrichment, which is an exception.66 However, this 
exception must, according to the Court, be interpreted restrictively. The Court also dealt 
with the passing-on defence in the context of charges levied in violation of community 
law in Hans Just I/S v. Danish Ministry for Fiscal Affairs, Amministrazione delle Finanze 
dello Stato v. San Giorgio SpA 67 and Comateb v. Directeur General des Douanes et 
Droits Indirects68 cases. The Court accepted the passing-on defence and ruled that it is 
compatible with EC law.69 

61 Carlo Petrucci, ‘The Issues of The Passing-On Defence and Indirect purchaser Standing in European Competi-
tion Law’, European Competition Law Review 29, no. 1 (2008): 6.

62 Assimakis P. Komninos, ‘EC Private Antitrust Enforcement, Decentralized Application of EC Competition Law by National 
Courts’ (Oxford & Portland: Hart Publishing, 2008), 199.

63 In his article, Hans-W. Micklitz [Hans-W. Micklitz, ‘Consumer and Competition Access and Compensation under 
EC Law’, EBLR 17-1 (2006): 9] mentions ECJ cases where the Court had to deal with the passing-on defence such as 
Ireks-Arkady [1979 ECR 2955 para. 14] and San Giorgo [1983 ECR 3595 para. 47]. In the fi rst case, the Court was ready to 
accept the passing-on defence but is faced with heavy criticism that the consumers will be the ultimate party who bear the 
losses. The latter case is also in line with the former one.

64 Case C-147/01, Weber’s Wine World Handels-GmbH et al. v. Abgabenberufungskommission Wien [2003] ECR 
I-11365.

65 Ibid., 185.
66 Therefore, a presumption that the overcharge has been passed-on is according to the Court contrary to EC law 

and the burden of proof lies on the party alleging that the losses are passed-on and that the claimants did not suffer any 
loss. However, the ECJ stated that the existence and degree of unjust enrichment could be established through economic 
analysis. To impose the burden of proving the passing-on entirely on the plaintiffs is thus, according to the Court of Justice, 
contrary to the EC law. The issue of proving passing-on is also dealt with in the White Paper on Damages Actions, which 
will be discussed in this article. The Commission considers the diffi culties that the plaintiffs will face if they have to show 
that passing-on did not happen. Therefore, the Commission imposed the burden of prove of passing-on on the defendants. 
This is in line with the Court’s reasoning, which is that it is contrary to community law to presume that the overcharges are 
passed on by direct purchasers and the burden of proof lies on the party alleging that the claimant did not suffer any loss. 
This is again confi rmed in Case C-129/00, Commission v. Italy [2003] ECR14637.

67 Case C-199/82, Amministrazione delle Finanze dello Stato v. San Giorgio SpA [1983] ECR 3595.
68 Case C-192/95, Comateb v. Directeur General des Douanes et Droits Indirects [1997] ECR 165, at 27.
69 Case C-68/79, Hans Just I/S v. Danish Ministry for Fiscal Affairs [1980] ECR 501 and Case C-199/82, Amminis-

trazione delle Finanze dello Stato v. San Giorgio SpA [1983] ECR 3595.
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Advocate General Geelhoed clarifi ed the issue of passing-on and unjust enrichment 
more recently in his Opinion in Commission v. Italian Republic.70 AG Geelhoed’s Opinion 
on passing-on can be read as follows. First, AG Geelhoed argued that the passing-on 
exception should be interpreted strictly as the taxpayer is not always able to pass-on 
entirely the tax charge to the consumer. In addition, the passing-on of the charges does 
not ‘neutralize the economic burden of the charge’.71 In order to establish passing-on, 
it is fi rst necessary to examine whether a charge that leads to increasing of the product 
price is passed-on to the consumer. However, AG Geelhoed stresses that a price increase 
is not always a consequence of the charge imposed. There are other factors that might 
lead to a price increase. The conclusion of AG Geelhoed therefore is that it is often too 
diffi cult to demonstrate a direct link between a charge increasing the cost price and the 
price.72 

With regard to the degree of the amount passed-on, AG Geelhoed states that this 
depends on the price elasticity of demand. In order to pass-on the charge entirely, the 
price elasticity of demand must be zero. However, under other circumstances where 
the demand is less elastic, the price increase will be partly passed-on. AG Geelhoed 
states: ‘this means that partial passing-on of amounts will be the rule rather than the 
exception’.73 The conclusion of the AG Geelhoed is therefore that it will be ‘virtually 
impossible’ to demonstrate the degree of passing-on.74 The reason for this conclusion is 
that if one wants to demonstrate the degree of passing-on, it is necessary to conduct a 
thorough analysis of the market. This means that, according to AG Geelhoed, it is neces-
sary to take the market conditions and variables such as the structure of the market, the 
availability of substitutes for the product concerned, and changes in supply and demand 
into account in order to demonstrate the passing-on. 

The passing-on defence is a very sensitive issue in the context of the private enforce-
ment of antitrust rules. Allowing or rejecting the defence has various consequences that 
should be weighed against the benefi ts in order to decide whether it will be plausible 
to allow or reject it.75 

70 Case C-129/00, Commission v. Italian Republic [2003] ECR 14637. In this case, the ECJ declares that ‘by failing 
to amend Article 29(2) of Law No 428 of 29 Dec. 1990 entitled “Disposizioni per l’adempimento di obblighi derivanti 
dall’appartenenza dell’Italia alle Comunità europee (legge comunitaria per il 1990)” (Provisions for the fulfi llment of obli-
gations deriving from Italy’s membership of the European Communities (Community law for 1990)), which is construed 
and applied by the administrative authorities and a substantial proportion of the courts, including the Corte suprema di 
cassazione (Italy), in such a way that the exercise of the right to repayment of charges levied in breach of Community rules 
is made excessively diffi cult for the taxpayer, the Italian Republic has failed to fulfi l its obligations under the EC Treaty’.

71 Case C-129/00, Commission of the European Communities v. Italian Republic [2003] ECR 14637, Opinion of Advo-
cate General Geelhoed (3 Jun. 2003), 72.

72 Case C-129/00, Commission of the European Communities v. Italian Republic, ECR 14637, Opinion of Advocate 
General Geelhoed (3 Jun. 2003), 74.

73 Case C-129/00, Commission of the European Communities v. Italian Republic, ECR 14637, Opinion of Advocate 
General Geelhoed (3 Jun. 2003), 75.

74 See AG’s Opinion in Case C-129/00, Commission v. Italy, para. 78. In Case C-192/95, Comateb [para. 30] and Case 
C-441/98 and Case C-442/98, Kapniki Michaïlidis AE tegen Idryma Koinonikon Asfaliseon (IKA) [2000], 35, the ECJ pointed 
out that even in case if the burden of the charge unduly paid has been passed on in whole or in part to others, this does 
not mean that this lead to unjust enrichment.

75 Commissioner Kroes has also recently made clear that ‘a private enforcement system which disables or even dis-
courages fi nal consumers from bringing actions for damages is unacceptable’. See Jones Day, ‘Comments on the European Com-
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7.  Indirect Purchaser Standing in Europe

The specific question of who has standing to sue for damages for harm caused by 
violation of EC competition law [Article 81 EC] is addressed by the ECJ in ‘Fac-
tortame. III’.76 The ECJ ruled that: ‘the right to reparation is the necessary corollary 
of the direct effect of the Community provision whose breach caused the damage 
sustained’.77 The ECJ recognized in this judgment the right of action under Articles 
81 and 82 EC and damages award for loss caused by breach of antitrust rules.78 The 
claim for compensation under Article 82 EC is already established in the ‘SABAM 
doctrine’.79

The right to reparation of the harm suffered by private parties was already estab-
lished by ECJ in Andrea Francovich, Danila Bonifaci and Others v. Italy (hereinafter ‘Fran-
covich’) case.80 However, the possibility of invoking these articles before national courts 
to establish the breach of antitrust rules against the defendant and claim for damages 
was something new. Advocate General Van Gerven in H J Banks & Co Ltd v. British 
Coal Corporation (hereinafter ‘Banks’)81 applied the Francovich reasoning to private parties 
and considered that national courts are ‘under an obligation to award damages for loss 
sustained by an undertaking as a result of the breach by another undertaking of a directly 
effective provision’.82 The ECJ judgments that followed the Banks case such as Peterbroeck v. 
Belgium83 and Eco Swiss China Time Ltd v. Benetton Int’l NV 84 were more remedies-
oriented.85 The ECJ had the opportunity to address the existence of a right to damages 
for EC competition law infringements in its groundbreaking judgment’s Courage86 and 
recalled in Manfredi87 case.

mission’s Green Paper, and Damages Actions for Breach of the EC Antitrust Rules’, 25 Apr. 2006. Available at: <http://
ec.europa.eu/competition/antitrust/actionsdamages/fi les_green_paper_comments/jones_day.pdf>). The indirect pur-
chaser standing will contribute to the optimal deterrence, the compensation of all the victims of the cartel or an abuse of a 
monopoly position. On the other hand, the rejection of the passing-on defence will prevent the complex economic analysis 
and will contribute to the effectiveness of the judicial procedure and save costs.

76 Joined Cases C/46-93 and C/48-93, Brasserie du Pêcheur SA v. Federal Republic of Germany (Factortame III) [1996] 
ECR I-1029.

77 Joined Cases C/46-93 and C/48-93, Brasserie du Pêcheur SA v. Federal Republic of Germany (Factortame III) [1996] 
ECR I-1029, 22.

78 Jakop Rüggeberg, ‘Effi ciency arguments for vertical chain class action suits in private antitrust damage 
claims’ (February 2005), <www.cms.uva.nl/template/downloadAsset.cfm?objectid=000DED17-F90D-4C41-875765-
D45EDE3F9C>.

79 Case C-127/73, BRT v. SV SABAM [1974] ECR 313.
80 Joined Cases C-6/90 and 9/90, Andrea Francovich, Danila Bonifaci and Others v. Italy [1991] ECR I-5357, 4.
81 Case C-128/92, H J Banks & Co Ltd v. British Coal Corporation [1994] ECR I-1209.
82 Ibid., Opinion of Advocate General Van Gerven, at para. 37. The award of compensation and the standing of 

private parties are also necessary in the context of the principles of effectiveness and equivalence. One can argue that the 
standing and claim of individuals for damages for loss caused by antitrust infringement can be regarded as necessary in order 
to fulfi l the general principles of EC law.

83 Case C-312/93, Peterbroeck, Van Campenhout et Cie v. Belgium [1995] ECR I-4599.
84 Case Eco Swiss China Time Ltd v. Benetton Int’l NV [1999] ECR I-3055, I-3094-95.
85 The European Commission’s effort to emphasize the necessity and importance of standing and award of damages 

is stressed in Commission documents that is the Former Procedural Cooperation Notice and the White Paper on mod-
ernization of the rules implementing Arts [81] and [82] of the EC Treaty. In the White Paper, the Commission stressed the 
important role of the national courts in awarding damages and the deterrent effect of damages.

86 Case C-453/99, Courage [2001] ECR I-6314.
87 Joined Cases C-295/04 and C-298/04, Manfredi [2006] ECR I-06619.
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7.1.  The courage case

The question whether individuals have a right to reparation for the harm caused by anti-
trust infringements is addressed in the Courage case.88 Here, the ECJ explicitly accepted 
the right of reparation for harm done as a result of the breach of EC competition law.89 
The facts of the case are as follows: the English public house system is characterized by 
the fact that the breweries own pubs, which they lease to tenants. One of the conditions 
for the lease to tenants is that they will be under an obligation to buy almost all the beer 
they serve from their landlords.90

Mr Crehan entered into such an agreement in 1991 with Intrepreneur Estate Ltd 
(IEL). One of the conditions of the agreement was that he would buy exclusively from 
Courage, who was a co-owner of the pub estates.91 In 1993, Mr Crehan and other ten-
ants’ businesses failed due to the fact that they were not in a position to compete with 
independent public houses. These independent public houses were in a position to buy 
their beer at lower prices. However, the sums for unpaid deliveries of beer had been 
claimed by Courage, and at the same time, Mr Crehan counterclaimed against Courage, 
alleging that his business has failed due to the tie agreement that was prohibited under 
Article 81 EC.92

However, under English law, a party to an unlawful contract cannot claim damages 
from the other party for loss caused by being a party to that contract.93 One of the ques-
tions was therefore whether Article 81 EC is to be interpreted ‘as meaning that a party 
to a prohibited tied house agreement may rely upon that article to seek relief from the 
courts from the other contracting party’.94 Furthermore, the English Court of Appeal 
asked also ‘whether a rule of national law which provides that courts should not allow a 
person to plead and/or rely on his own illegal actions as a necessary step to recovery of 
damages should be allowed as consistent with Community law’.95

The ECJ stressed the importance of Article 81(1) EC for the functioning of the 
internal market and the importance of the horizontal direct effect of Article 81 EC. The 
Court stated that: ‘The full effectiveness of Article 81 of the Treaty would be put at risk if 

88 Assimakis P. Komninos, ‘New Prospects for Private Enforcement of EC Competition Law: Courage v. Crehan and 
the Community Right to Damages’, Common Market Law Review 39, no. 3 (2002).

89 The Court clearly stated that: ‘the full effectiveness of Article 81 of the Treaty and in particular the practical 
effect of the prohibition laid down in Article 81 (1) EC would be put at risk if it were not open to any individual to claim 
damages for loss caused to him by a contract or by conduct liable to restrict or distort competition’. See Case C-453/99, 
Courage [2001] ECR I-6314, 26.

90 Komninos, 2002.
91 Sara Drake, ‘Scope of Courage and the Principle of “Individual Liability” for Damages: Further Development of 

the Principle of Effective Judicial Protection by the Court of Justice’, European Law Review 31, no. 6 (2006): 841–864.
92 Ibid.
93 Renato Nazzini, ‘Awarding Damages for Breach of Competition Law in English Courts: Crehan in the Court of 

Appeal’, European Business Law Review 17, no. 4 (2006): 1191–1210.
94 Walter van Gerven, ‘Private Enforcement of EC Competition Rules in the ECJ: Courage v. Crehan and the Way 

Ahead’, in Private Enforcement of EC Competition Law, ed. Jürgen Basedow (The Netherlands: Kluwer Law International 
BV, 2007), 21.

95 Ibid.
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it were not open to any individual to claim damages for loss caused to him by a contract 
or by conduct liable to restrict or distort competition.’96

However, the question still remained whether the right of any individual to 
claim damages extends to any individual including the consumer. In its 2006 Manfredi 
judgment,97 the ECJ confi rmed the right of any individual, including that indirect pur-
chaser (consumers), to claim damages. 

7.2.  The manfredi case

The ECJ had the opportunity to rule on the right to claim damages for harm suffered 
due to the breach of the EC competition rules in Manfredi.98 The ECJ confi rmed the 
importance of an effective legal redress for the victims of antitrust infringement. The ECJ 
accepted the right of any individual, including indirect purchaser, to claim damages.

The facts of the case are as follows: an excessive price rise occurred in Italy dur-
ing the period 1994–1999 in auto liability insurance premiums. The Italian compe-
tition authority established that this price increase was exceptional compared to the 
rest of Europe. The Italian competition authority established from the evidence, which 
they gathered, that there had been an exchange of information on considerable scale 
on all aspects of that activity including information relating to (1) prices, (2) deductions, 
(3) receipt, (4) the cost of damages, and (5) distribution costs.99

The exchange of information enabled the insurance companies involved to coordi-
nate and control the prices of auto insurance premiums, which resulted in high prices, 
on average 20% higher, which were not justifi ed by market conditions.100 The Ital-
ian competition authority initiated proceedings for infringement of Article 2101 of the 
Italian competition law against insurance companies that were involved in unlawful 
practices.102

The Italian court, Giudice di Pace di Bitonto, considered that there was an intra-
community aspect in this case due to the fact that insurance companies other than Italian 
ones entered into agreements to exchange information. The court considered therefore 

 96 Case C-453/99, Courage [2001] ECR I-6314, 27. In other words, this means that co-contractors are entitled to 
rely on the breach of Art. 81 (1) EC before national courts. Even though the case only related to compensation for breaches 
of antitrust provisions within a tying agreement, the ECJ choose a much broader formula to extend compensation to ‘any 
individual ’. Such a broad reading of Courage can be found also in the Opinion of AG Mischo of 22 Mar. 2001: ‘The individu-
als who can benefi t from such a protection are, of course, primarily third parties, that is to say consumers and competitors 
who are adversely affected by a prohibited agreement’ (para. 38).

 97 Case C-295/04, Manfredi [2006] ECR I-06619.
 98 Ibid.
 99 Ibid., Opinion of Advocate General Geelhoed (26 Jan. 2006), 2.
100 Ibid.
101 Article 2(2) of Law No. 287 of 10 Oct. 1990 of the Italian competition law, which is equivalent to Art. 81 EC, 

prohibits agreements between undertakings that serve to prevent, restrict, or distort or have the effect of preventing, restrict-
ing, or distorting competition on the national market or a part thereof. According to Art. 2(3), cartel agreements (Art. 2(1)) 
and concerted practices are void.

102 Case C-295/04, Manfredi [2006] ECR I-06619, Opinion of Advocate General Geelhoed (26 Jan. 2006), 2. 
The proceedings for infringement of Art. 2 of the Italian competition law against insurance companies that were involved 
in unlawful practices has been done by measures of 8 Sep. 1999, 10 Nov. 1999, and 3 Feb. 2000.



 PASSING-ON DEFENCE AND INDIRECT PURCHASER STANDING 49

that practices of the defendants also infringed Article 81 EC and were therefore auto-
matically void (Article 81(2) EC). The court further stated that third parties, including 
the consumers and end-users of a service, were also entitled to rely on Article 81(1) 
EC and claim for damages. The court referred therefore, in this regard, the following 
question to the ECJ: ‘Is Article 81 EC to be interpreted as meaning that it entitles third 
parties who have a relevant legal interest to rely on the invalidity of an agreement or 
practice prohibited by that Community provision and claim damages for the harm suf-
fered where there is a causal relationship between the agreement or concerted practice 
and the harm?’

The ECJ confi rmed the importance of the competition rules and their justifi ability 
in private actions before national courts.103The ECJ reiterated a statement of principle in 
Manfredi, which already have been set in the Courage case, with regard to the possibility 
for individuals to claim for compensation.

8.  White Paper on Damages Action: Comments on the European 
Commission’s Choice Regarding the Passing-On Defence 
and Indirect Purchaser Standing

The European Commission published its long awaited White Paper104 on damages actions 
for breach of EC antitrust rules on 3 April 2008. In its White Paper, the European Com-
mission puts forward policy choices and specifi c measures that would ensure that all vic-
tims of infringements of EC competition law have access to effective redress mechanisms 
so that they can be fully compensated for the harm suffered. The White Paper addresses 
two of the main problems, namely, the passing-on defence and indirect purchaser stand-
ing. The European Commission identifi es two key questions: fi rst, whether the defendant 
in an antitrust damages case should be allowed to invoke the claimant’s passing-on in 
order to limit his liability for compensation. Second, whether and if so, how purchasers 
to whom an illegal overcharge has been passed on will be able to be compensated for 
the harm resulting from that passing-on.105

In the context of the legal standing to bring an antitrust damages action, the Euro-
pean Commission respects the case law of the ECJ that ‘any individual who has suffered 
harm caused by an antitrust infringement must be allowed to claim damages before 
national courts’.106 The European Commission correctly states that it is clear, from 
the wording of the ECJ, that there can be no a priori as to the standing of the direct 

103 Eddy de Smijter, Directorate General for Competition, Denis O’Sullivan, formerly Directorate General for 
Competition, ‘The Manfredi judgment of the ECJ and how it relates to the Commission’s initiative on EC antitrust dam-
ages action’, Competition policy newsletter (No. 3 Autumn 2006).

104 The European Commission, White Paper on Damages Actions for Breach of the EC Antitrust rules, COM 
(2008) 165, 2 Apr. 2008.

105 Commission of the European Communities. Commission Staff Working Paper, accompanying the White Paper 
on Damages Actions for breach of the EC antitrust rules [COM {2008}], 165 fi nal [SEC {2008} 405], Brussels, 2 Apr. 
2008 SEC (2008) 404, 62.

106 Case C-295/04, Manfredi [2006] ECR I-06619.
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and indirect purchaser in antitrust damages action.107 However, it should be noted that 
indirect purchasers fi nd themselves at the end of the distribution chain and usually have 
suffered little scattered harm, which means that it is unlikely that victims will bring 
individual actions against the antitrust violator. Furthermore, an action brought by indi-
rect purchaser separately does not deter the antitrust violators effectively. The White 
Paper therefore recommends adopting complementary mechanisms for collective redress. 
This will take the form of collective actions such as representative actions on behalf of 
consumers. 

The White Paper stresses the necessity of collective action due to several hurdles. 
First of all, the costs of litigation, delays, and burdens dissuade the individuals from 
starting a damages action. Individuals are also often not aware of the existence of the 
competition law infringement. It is also often quite diffi cult for the individuals to have 
access to evidence and they are confronted with the uncertainty of the outcome of the 
proceedings. The abovementioned hurdles therefore lead to the unsatisfactory situation 
that the victims concerned receive no compensation and the unlawful gains often remain 
in the hands of the tortfeasors. On the other hand, a different situation where national 
courts would have to handle a multitude of scattered low-value individual claims with 
no possibility of collective redress would lead to procedural ineffi ciency. The European 
Commission or the Member States need therefore to design substantive and procedural 
rules for indirect purchaser. The question, however, is how the European Commission 
will tackle the procedural obstacles that indirect purchasers face.

The European Commission proposes two concrete actions. With regard to the pass-
ing-on defence, the European Commission proposes, fi rst, to introduce a measure to 
provide that defendants should be entitled to invoke the passing-on defence against a 
claim for compensation of the overcharge. The standard of proof for this defence should 
not be lower than the standard imposed on the claimant to prove the damage. Second, 
the European Commission proposes to introduce a measure to provide that indirect pur-
chaser should be able to rely on the rebuttable presumption that the illegal overcharge 
was passed on to them in its entirely. 

The European Commission’s choice is in line with the guiding principle that is full 
compensation of all victims as stated in the Green and White Papers. The European Com-
mission prefers, in other words, to adopt a compensation-based approach that requires 
allowing all the victims [including indirect purchaser] to seek for redress and to allow the 
defendants to invoke the passing-on defence. This guiding principle of the European 
Commission requires, however, adjudication of a complex economic analysis to calcu-
late the exact amount of damages and passing-on of overcharges. The adoption of this 
option will be at the expense of the effectiveness of private actions. The crucial question 
is, therefore, how the European Commission aims to design the passing-on defence in 

107 Commission of the European Communities, ‘Commission Staff Working Paper, accompanying the White Paper 
on Damages Actions for breach of the EC antitrust rules’ [COM {2008}], 165 fi nal [SEC {2008} 405], Brussels, 2 Apr. 
2008 SEC (2008) 404, 63.
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order to realize the following aims: (1) the wrongdoer should not benefi t from his own 
unlawful conduct, (2) the principle that the protection accorded to the direct purchaser 
should not entail unjust enrichment, and (3) the principle that every injured person 
should be able to obtain compensation that is commensurate with the loss sustained and 
thus without over-recovery at the charge of the wrongdoer.

With regard to the second issue, that is, to introduce a measure to provide that 
indirect purchasers should be able to rely on the rebuttable presumption that the illegal 
overcharge was passed-on to them in its entirety, the European Commission’s proposal 
creates a serious risk of unjust enrichment of the direct purchaser. The European Com-
mission moves away from the principle whereby the party alleging an infringement must 
prove the infringement, which is also set out in Article 2 of Regulation 1/2003. The 
burden of proof that the overcharges are passed-on lies on the defendant. The diffi culties 
that defendant will face in proving the passing-on may lead the direct purchasers receiv-
ing damages for the harm that they in fact did not suffer. This creates a serious risk of 
unjust enrichment of the direct purchaser and multiple liability of the defendant. This is 
obviously at odds with the compensatory principle of the European Commission. 

The European Parliament also commented on the European Commission’s White 
Paper in its recent ‘Report on the White Paper on damages actions for breach of the 
EC antitrust rules (2008/2154 (INI))’.108 First, the European Parliament comments on 
the proposal of the European Commission to move away from the principle whereby 
the party alleging an infringement must prove the infringement.109 The rapporteur 
argues that a defendant cannot be required to provide evidence for the plaintiff. The 
rapporteur states that: ‘While it cannot be denied that there is an information asym-
metry between plaintiff and defendant, this is nevertheless entirely typical in procedural 
law relationships.’110

The European Commission’s policy appears to favour strengthening the standing of 
indirect purchasers. However, as the European Parliament also indicates, this may lead to 
multiple liability of the defendant. The European Parliament agrees with the European 
Commission that the passing-on defence is admissible in Europe. However, the European 
Parliament indicates that it rejects the proposal for a rebuttable presumption that the 
illegal overcharges are passed-on entirely. The European Parliament argues that European 
Commission has not demonstrated that a lessening of the burden of proof for indirect 
purchasers is justifi ed. The rapporteur argues further that there is no scientifi c evidence 
to suggest that the harm is, as a general rule, passed-on to the indirect purchaser.111 

The European Commission’s choice to allow both the indirect purchaser standing 
and the passing-on defence also raises a procedural problem. In this regard, it is interest-
ing to take the comments of the American Bar Association Section of Antitrust law, Section of 

108 European Parliament on the White Paper on damages actions for breach of the EC antitrust rules (2008/2154 
(INI)) Committee on Economic and Monetary Affairs, Rapporteur: Klaus-Heiner Lehne. 9 Mar. 2009.

109 Ibid., 10.
110 Ibid.
111 Ibid., 11.
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International law and Section of Business law (hereinafter ‘Sections’)112 in to account. The 
procedural problems are related, as the Sections correctly point out, to the question of 
how the passing-on defence and offence will be litigated in the Member States. The Sec-
tions refer in this regard to the procedural autonomy of the Member States. They argue 
that it may be diffi cult to reconcile the procedural proposals as such with the procedural 
autonomy of the Member States as explicitly recognized in Rewe v. Landwirtschaftskam-
mer.113 In this case, the ECJ stated: ‘it is for the domestic legal system of each Member 
State to designate the courts having jurisdiction and to determine the procedural condi-
tions governing actions at law’.114 

It appears, from the above analysis, that the European Commission could not meet 
the concerns with regard to the indirect purchaser standing and the passing-on defence. 
However, the question, in this regard, is whether there is a way out for the European 
Commission of the many drawbacks stemming from the current choice to allow both 
the indirect purchaser standing and passing-on defence. 

The consolidation of all claims in a centralized procedure is advocated as a way out 
of the many drawbacks stemming from the choice of allowing the passing-on defence 
and indirect purchaser standing. The European Commission’s External Impact Study115 
(hereinafter ‘Study’) advocates the introduction of some sort of a consolidation system. 
According to the Study, consolidation of both the direct and indirect purchasers’ claims 
may be benefi cial from the perspective of minimizing the coordination costs and avoid-
ing the duplicative liability. According to the Study, a consolidation of different damages 
actions will avoid the problems that occurred in the US with class actions. 

This approach is also advocated by the American Bar Association Section of anti-
trust law, Section of International law and Section of Business law and the Antitrust 
Modernization Commission (AMC).116 They argue that a consolidation of both direct 
and indirect purchasers’ claim will consist of three phases: (1) determination of liability, 
(2) determination of the amount of the overcharge, and (3) apportionment of the over-
charge among the various purchasers. According to both the Sections and AMC, in a 
consolidated action, it is not necessary to assert the passing-on defence by the defendant. 
Moreover, the rebuttable presumption for the indirect purchaser is also not necessary 
because the defendant can be removed from the apportionment phase. 

However, a consolidated action has also its drawbacks. First of all, in a consolidated 
action, a group of plaintiffs will most probably choose to ‘free-ride’ on other groups’ 
effort to bring evidence and prove the violation. This will have negative effects on the 

112 Comments of the Section of Antitrust Law and the Section of International Law of the American Bar Associa-
tion in Response to the Request for Public Comment of the Commission of the European Communities on Damage 
Actions for Breaches of EU Antitrust Rules, April 2006.

113 Case C-33/76, Rewe v. Landwirtschaftskammer [1976] ECR 1989.
114 Ibid., at § 2.
115 External Study, Centre for European Policy Studies (CEPS), ‘Making antitrust damages actions more effective in 

the EU: welfare impact and potential scenarios’ (21 Dec. 2007), 481.
116 Comments of the Section of Antitrust Law and the Section of International Law of the American Bar Associa-

tion in Response to the Request for Public Comment of the Commission of the European Communities on Damage 
Actions for Breaches of EU Antitrust Rules, April 2006.



 PASSING-ON DEFENCE AND INDIRECT PURCHASER STANDING 53

effectiveness of the private enforcement regime.117 Second, the different interests of both 
the direct and indirect purchasers in the litigation may have negative effect on the private 
enforcement regime as well. Indirect purchasers, in order to receive redress, will likely 
argue that the overcharges are passed-on to them.118 On the other hand, direct purchas-
ers will argue that they absorbed the overcharge.

9.  Concluding Remarks

The solutions as presented by the European Commission to the problems of the pass-
ing-on defence and indirect purchaser standing seems to be far from convincing. The 
European Commission’s solutions to the problem of passing-on defence raise a number 
of concerns that should be taken into account by the European Commission. This paper 
has shown that the calculation/estimation of passing-on defence is to some extent pos-
sible. However, it should be noted that the calculation of passing-on seems to be an 
insurmountable task for judges. The European Commission should therefore reconsider 
its policy with regard to the passing-on defence and clarify how it aims to design the 
substantive and procedural rules regarding passing-on in order to meet these concerns. 

Indirect purchaser standing, unlike in the situation in the US, is allowed in Europe 
after the twin landmark cases of the ECJ of Courage and Manfredi. However, the lack of 
adequate procedural rules that would make the standing of both the direct and indirect 
purchasers possible raises many further concerns. The collective redress mechanisms, for 
example, representative actions and consolidation of claims, as represented in the White 
Paper, to some extent provide solutions to the procedural problems that occur in mass 
damages claims but these mechanisms will generate new or additional problems in the 
future. 

117 Werden & Schwartz, 1984, 629, at 654.
118 Ibid., 629, at 652.
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