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COMPLEXITY, DARKNESS AND LIGHT 
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III. Light          1.07 
 
 
 

I. COMPLEXITY 
 

1.01 There were times when life was simple.  In those times scholars wrote that for 
third parties a decision between others is like a white sheet of paper.  Article 1022 of the 
Belgian Code of Civil Procedure provided that: “Les jugements arbitraux ne pourront, en 
aucun cas, être opposés à des tiers.”.  You could put away this book, not bothering to 
read it, ascertained that arbitration awards have no effect vis-à-vis third parties.  
However, if you would consider doing so now, you should know that life is not that 
simple anymore.  Many things have changed, the abolishment of Art. 1022 in 1972 being 
just one of those things.1  Moreover, even before 1972 Art. 1022 probably was already 
inaccurate.  In any event, it covered only half of the problem treated in this study, thus 
neglecting the question whether and how third parties may invoke arbitration awards 
against the parties. 
 
1.02 Today, life is all but simple.  Modern industrial and commercial transactions have 
reached such a degree of complexity, that the classic one-contract-two-parties model is 
threatened with extinction.  Rather, multiple parties enter into multiple contracts for the 
completion of a single economic transaction.  The cooperation of multiple parties is 
necessitated by the evolution of modern trade and industry, most importantly by its 
tremendous increase in scale.  Industrial, as well as consumer goods are produced and 
traded in greater variety and at higher volumes than ever before.  This increase in scale is 
both cause and consequence of the globalization of trade and industry.  Commodities and 
finished goods pass through sophisticated distribution networks with various 
intermediaries before they reach the end user.  These goods are transported in ships that 
are chartered and sub-chartered.2  Public and civil infrastructure – necessary to support 
this globalized trade - can no longer be constructed by a single contractor, but require 

                                                 
1 The new Articles on arbitration, introduced into the Code of Civil Procedure in 1972, did not contain a 
provision similar to Art. 1022; the legislator was of the opinion that the matter could be governed by 
“general principles”; 
2 [Cohen 1997] p. 471; 
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contractors uniting in consortia and joint ventures, as well as the intervention of many 
specialized subcontractors, suppliers, engineers and other design professionals. Since 
these projects and transactions float on large sums of money, finance is sought externally. 
The high risks involved call for insurance, reinsurance, sureties and guarantees.  Each of 
these elements adds extra parties to the transaction.3  Moreover, the niceties of corporate 
and tax law lead to the creation and interposition of numerous legal and corporate entities 
with varying degrees of (in)dependence.4  Mothers, daughters, sisters and affiliates may 
assume diverse roles in the transaction. 
 
Thus, the economic transaction resembles a complex piece of machinery, in which each 
party functions as a cogwheel, driven by other cogwheels and in turn setting more 
cogwheels in motion.  The rights and obligations of the parties are factually and legally 
linked, crossed and interdependent. Therefore, one event in a multi-party, multi-contract 
transaction – causing a breakdown in the machinery - may give rise to multiple disputes 
between different combinations of parties.5   
 
1.03 Ideally, such multi-party disputes would be resolved by one decision maker, in 
one decision.  Ideally indeed, since another side-effect of the growing complexity and 
globalization of trade and industry is that parties progressively opt for arbitration, 
attracted by its many advantages. Arbitration is particularly fit to deal with highly 
sophisticated international transactions.  Among its qualities are the flexibility of the 
procedure, expertise of the arbitrators, efficiency, confidentiality, finality and worldwide 
enforceability of awards on the basis of the New York Convention.  Therefore, it is not 
surprising that industries like construction, shipping and commodity trade have their 
disputes almost invariably resolved by arbitrators. 
 
The choice for arbitration as such would not create a problem if parties would coordinate 
their (arbitration- and other) dispute resolution clauses.  Unfortunately, they rarely 
manage to do so.  In one transaction, parties A and B may opt for CEPANI-arbitration 
with three arbitrators sitting in Brussels; parties B and C for ICC-arbitration with a single 
arbitrator sitting in Paris; parties C and D for ad hoc arbitration under the UNCITRAL-
rules and maybe D and A select the courts of New York.  Even if all parties to the 
transaction are bound by the same arbitration agreement, the inherent difficulties of 
multi-party arbitration – not in the least the appointment of the tribunal – may lead to the 
splitting-up of the dispute.   
 
In litigation, related disputes may be brought before one court through consolidation of 
proceedings and the joinder and intervention of third parties.  However, given the 
contractual basis of arbitration and the strategic choices parties and third parties tend to 
make, it is mostly impossible to bring all parties involved in a multi-party dispute 
together before one and the same arbitral tribunal.  As a result, the multi-party dispute is 
spread over several parallel and subsequent proceedings between partially overlapping 
parties.   

                                                 
3 [Brekoulakis 2005] p.187; 
4 [Mohan and Teck 2005] p.161; 
5 [Nicklisch 1994] p. 59; 
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1.04 Since all these proceedings deal with the same transaction, the judges and 
arbitrators are presented with connected and even identical factual and legal issues.    
Inevitably, one of the proceedings will be first to result in a decision on those issues.  The 
party in subsequent proceedings that is favored by those decisions will be tempted to rely 
on them, no matter whether he and/or his opponent were parties to the prior arbitration.  
Which effect – if any - should the judge or arbitrator in the second proceedings attach to 
the findings of the earlier award?  Should he give precedence to procedural efficiency and 
consistency, preventing the parties from re-litigating the matter?  Should he ignore the 
award and come to his own conclusions?  Or should the authority of the award vary on 
the basis of certain criteria - and if so - which ones?  These are the core questions of this 
study. 
 
 

 3
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II. DARKNESS 
 

1.05 If DESCARTES’ basic premise is correct (Je doute, donc je pense, donc je suis), the 
judge or arbitrator faced with a prior award between (partially) different parties is up for a 
deep existential experience.  Because doubts, he will have plenty.  Scholars do not 
provide him with much comfort.  Quite to the contrary in fact.  Those who have spent 
some time studying the occult science that is known under the name “Res Judicata”, tend 
to feel the need to share their frustration with the audience.  Thus, one can read at places 
that “res judicata is one of the darkest fields of the law”6.  As soon as arbitration awards 
are involved, the darkness gets even thicker.  Audley SHEPPARD stated: “In my opinion, 
res judicata in the context of international arbitration is presently in a no man’s land, 
with considerable uncertainty as to its appropriate application.” 7.   
 
Indeed, conventions, statutes and rules of arbitral institutions provide hardly any guidance 
to courts and arbitrators faced with a prior arbitration award.  Either they are silent, vague 
or undefined on the topic.  This leaves the decision makers with wide discretion and 
creates much uncertainty for the parties.   
 
Moreover, the approach taken by courts and tribunals in different legal systems is very 
divergent.  Even within the same legal system, courts have taken diametrically opposite 
positions.8  In international commerce, where the same transaction is linked with several 
legal systems, and related disputes may end in courts and arbitral tribunals seated in 
different countries, these divergences create more confusion, uncertainty and 
unpredictability.  Legal writings are of limited help, since there has only been little 
comparative research in this field.9  The classical treaties on arbitration hardly devote 
attention to the topic.10  However, it has been acknowledged that the res judicata effect of 
arbitral awards in complex proceedings has ceased to be an academic battlefield. The 
reputation of arbitration as a reliable means of dispute resolution is at risk.11   
 
Furthermore, particularly on the Continent, too much attention is being paid to the theory 
of res judicata in its strict sense, thus ignoring the effects that are given to arbitration 
awards outside that classic theory.  Many courts have affirmed that an arbitration award is 
not res judicata for third parties, while at the same time they attach an effect to the award 
that is at least as important.  However, because these effects are ‘hidden’ under other 

                                                 
6 Paul LECLERQ, conclusion for [Belgium, Cour de Cassation, 4 March 1930] p. 143; for more desperation, 
see [Vizioz]1956, p. 250: “Le problème de l’autorité de la chose jugée compte parmi les plus difficiles du 
droit procédural.”; or [van Compernolle1984] p. 244 : “C’est comme si, quelque effort qu’on fasse, la 
notion de chose jugée résistait à toute entreprise de systématisation […]”; 
7 [Sheppard in CEPANI 2005] p. 265; 
8 Courts in the U.S., for example, have taken divergent positions on the availability of non-mutual collateral 
estoppel on the basis of an arbitration award; cf. infra;  
9 [Veeder 2003] p.78; the major treatises on international arbitration hardly devote attention to the topic: 
[Wautelet and Vermeersch 2006] p. 104; 
10 [Wautelet and Vermeersch 2006] p. 104; 
11 [Kremslehner 2007] p.127; 
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names12, Continental law on res judicata is still perceived to be much stricter than 
Common Law, even though in reality, things may be the other way around. 
 
1.06 Those brave ones who have tempted to enter res judicata’s no man’s land 
shrouded in darkness have flinched as soon as third parties were involved.  In 2006, for 
example, the International Law Association (ILA) published its Final Report on Res 
Judicata and Arbitration13, including six Recommendations for arbitrators faced with a 
prior arbitral award.  However, the ILA explicitly opted not to provide recommendations 
on the res judicata effect of arbitration awards vis-à-vis third parties, in its own words 
“because of the complexity of those issues”.  One commentator of the ILA 
Recommendations sighed:  

“L’association de droit international fait savoir que ces autres aspects sont sujets 
à des développements ultérieurs… mais par qui, dès lors qu’il n’est pas certain 
qu’elle s’empare elle-même à nouveau du sujet dans un proche avenir.”.14   

It is the aim of this thesis to provide an answer to that sigh.   
 
 

                                                 
12 Such as “opposability” or “refutable presumption”; cf. infra; 
13 INTERNATIONAL LAW ASSOCIATION, “Final Report on Res Judicata and Arbitration” (hereafter cited as 
[ILA, Final Report]), Conference Report 2006 and Resolution No. 1/2006; the Final Report and 
Recommendations should be read together with the 2004 Interim Report (hereafter cited as [ILA, Interim 
Report]); 
14 [Seraglini 2006] p. 917; 
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III. LIGHT 
 
1.07 Strengthened by the belief of DE PAGE that the doctrine of res judicata is not 
obscure in itself, but has only become so because commentators have unnecessarily 
complicated all aspects of it,15 this study will go back to the principles underlying the 
effects of judicial decisions, in an attempt to formulate simple recommendations on the 
effects to be given to arbitration awards vis-à-vis third parties in later arbitral or court 
proceedings.  
 
1.08 This choice of topic implies certain limitations.  Firstly, the focus is on the res 
judicata effects of arbitration awards, and not on the effects of court judgments in 
parallel and subsequent proceedings.  This limitation is justified by the realities of 
international dispute resolution in multi-contract, multi-party transactions.  In the most 
significant industries – i.a. construction, shipping, commodity trade and (re)insurance – 
arbitration is the standard method of dispute resolution.  This is witnessed by the model 
contracts and standard forms applied in these industries, which almost invariably contain 
an arbitration clause.16   Therefore, decisions in multi-party transactions that may be of 
relevance for third parties mostly come in the form of an arbitration award.  Moreover, 
joinder and intervention of third parties and consolidation of proceedings in state courts 
prevent to a large degree that multi-party disputes end up in parallel and subsequent 
proceedings (in as far as none of the parties is bound by an arbitration agreement).  Thus, 
litigation is less likely to produce decisions that do not encompass all parties implied in 
the transaction, and so may become relevant in later proceedings with third parties. 
 
However, the focus on arbitration awards does not imply that the third-party effects of 
court judgments will be ignored.  To the contrary, the effects of court judgments are a 
useful starting point.  Several arbitration acts explicitly state that an arbitration award has 
the same effect as a court judgment.  Many authors adhere to this view and favor an equal 
treatment of judgments and awards.  Both judgments and awards fulfill the same function 
and basically apply the same method.  Nevertheless, the specific nature of arbitration and 
arbitration awards should not be disregarded.  After all, it is this specific nature which 
convinces the business community to opt for arbitration in stead of litigation.  This thesis 
will uncover the real differences between arbitration and litigation and determine which 
influence these differences (should) have on the effects of an arbitration award in order 
not to deceive the expectations of the users. 
 
Secondly, this study zooms in on the third-party effects of arbitration awards.  The 
examination covers both the positive and negative effects for third parties.  The thesis is 
not primarily concerned with the effects of an arbitration award between its parties, even 
though a clear understanding of these effects is indispensable in order to understand the 
effects of an award vis-à-vis third parties.  This topic, however, has been sufficiently 
covered by the ILA (interim and final) Report on Res Judicata and Arbitration.  The aim 
                                                 
15 [De Page 1967] p. 1009; 
16 E.g. the FIDIC Conditions, the best known and probably most widely used international standard form of 
construction contract conditions, have always provided for ICC arbitration; [FIDIC Conditions 2006] 
clause 20.6;  

 6



CHAPTER 1 – COMPLEXITY, DARKNESS AND LIGHT 

of this study is rather to complete the work that has been started by the ILA.  
Nevertheless, this does not imply that this thesis indiscriminately adopts the views and 
options taken by the ILA.   
 
Thirdly, the topic is limited to the effects of awards in later proceedings.  This is the most 
subtle of the three limitations.  In fact, the indirect consequences of an arbitration award 
may also be felt by third parties outside any other arbitration or litigation.  Even though 
an arbitrator principally may not direct his orders against third parties, the orders he gives 
to the parties may affect third parties via their legal or factual relationship with the 
parties.17  This thesis, however, only examines the rights and duties of third parties as 
soon as these are formally disputed.  The effects are studied in subsequent arbitrations as 
well as in subsequent court proceedings.  Arbitration-after-arbitration and litigation-after-
arbitration situations will be distinguished where necessary.   
 
For the same reason, the very interesting topic of class-arbitrations will not be tackled in 
this study.  The most challenging questions of that topic lie in the foundation and 
procedure of the class arbitration itself, rather than the effects of the resulting award on 
third parties.  However, the findings of this study may be helpful for further 
investigations into that domain. 
 
1.09 Although one may think that this endeavor is already ambitious enough in itself, 
this study will follow Machiavelli’s advice:   

“[A wise man] should do as the skilful archer, who, seeing that the object he 
desires to hit is too distant, and knowing the extent to which his bow will carry, 
aims higher than the destined mark, not for the purpose of sending his arrow to 
that height, but so that by this elevation it may reach the desired aim.”18  

This study aims higher by examining how its recommendations can be fit into Belgian, 
French, English and American law; not for the purpose of resolving all difficulties in 
these four systems, but so to help each of these national systems enlighten the others. 
 
The choice for these four legal systems is inspired by several factors.  Firstly, both 
Common Law and Civil Law are equally represented.  However, this study will show that 
the differences between the approaches of the countries of the same legal family (U.S.A. 
vs. England and Belgium vs. France), are even more interesting than the differences 
between the Common Law and the Civil Law.  Secondly, these countries are host to some 
of the world’s major arbitral institutions (including the ICC, LCIA and AAA).  Moreover, 
they are among the most popular places of arbitration.  As a result, the courts in these 
countries are frequently faced with the question which effects may be attached to an 
arbitration award vis-à-vis third parties.   
 
The choice for these four legal systems does not exclude that this study will also illustrate 
its findings with materials from other legal systems.  Furthermore, the necessary attention 

                                                 
17 Nevertheless, the possibility of an order in favor of third parties and the possibility of enforcement of an 
award by or against third parties will be examined in Chapter 2; 
18 [Machiavelli 1513] p. 20;  
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will be devoted to the jurisprudence of international and transnational courts and 
tribunals. 
 
Finally, and most importantly, attention will be paid to the body of caselaw created by 
national and international arbitration awards, rendered under the auspices of arbitral 
institutions, or in ad hoc arbitrations.  Furthermore, the procedural rules, statutes and 
conventions applicable to these arbitrations will form a major source of inspiration.    
 
1.10 This study may be read from many different perspectives. 
 
Firstly, the study may provide guidance to businesspeople and counsel during the drafting 
and negotiation stage of their contract(s) in a multi-party transaction.  Careful drafting of 
the arbitration clause may prevent many of the difficulties and uncertainties in multi-
party transactions.  However, these contractual solutions are too often overlooked and 
ignored.  Therefore, this study specifically points at the situations where contractual 
solutions may be useful.   It highlights issues and difficulties to be taken into account 
while drafting and negotiating the contracts and dispute resolution clauses.  Further it 
provides examples of such clauses. 

 
Secondly, the study may be read from the perspective of parties, third parties and 
arbitrators in an arbitration which will result in an award that is likely to be of relevance 
in later proceedings.  The effects the award may have - or may not have - in those later 
proceedings, should be taken into account when considering certain steps and strategies 
in the arbitration: the appointment of the tribunal; joinder or intervention of a third party, 
consolidation of proceedings or stay of proceedings; the choice of issues and arguments 
that are raised in the current arbitration, as well as how thoroughly these will be 
defended; whether and how detailed reasons will be given in the award; etc.   

 
Thirdly, and most importantly, the study may be read from the perspective of parties, 
judges or arbitrators in later proceedings in which one of the parties relies on a prior 
arbitration award.  The study examines the current approach taken by judges and 
arbitrators and highlights ongoing evolutions.  It discusses the views taken by scholars 
and adds suggestions for a more uniform treatment of arbitration awards vis-à-vis third 
parties. 
 
1.11 This study comprises four major Parts. The first Part examines the rationale 
underlying the doctrine of res judicata.  It will be shown that four basic principles 
underlie the effects of a judgment or arbitration award: finality, legal certainty, 
consistency and procedural efficiency.  These principles will serve as the leitmotiv 
throughout the further examination of the effects of an arbitration award for and against 
third parties.   The fundamental nature of these principles may induce the expectation that 
res judicata pertains to public policy.  Nevertheless it will be submitted that res judicata 
does not pertain to public policy, even though the public interests in res judicata may 
result in certain effects that are typical for public policy. (Chapter 2) 
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Chapter 3 sketches the problems created by the unclear definition of parties and third 
parties.  This study submits that parties are all those over whom the arbitral tribunal has 
assumed jurisdiction.  This submission will be supported by the jurisprudence on 
enforcement of the award and third parties. 
 
Chapter 4 examines which awards and which parts of the award may have res judicata 
effect.  This study submits that all the issues of fact, law, or application of the law to the 
facts that were actually disputed by the parties and explicitly or implicitly decided by the 
arbitral tribunal may have res judicata effect.  All awards which contain such “decisions” 
may be relevant in subsequent proceedings. 
 
The next Part focuses on the effects of an arbitration award in favor of third parties.  This 
study submits that, based on the rationale of res judicata, the findings of an arbitration 
award should function as binding irrefutable evidence against the parties to the award, 
even if these findings are invoked by a third party.  Many arguments have been raised 
why such an effect would not be appropriate: mutuality (Chapter 5), the procedural 
differences between arbitration and litigation (Chapter 6) and the private and contractual 
nature of arbitration (Chapter 7).  However, these Chapters will show why these 
counterarguments are not persuasive. 
 
The third Part examines the effects of an arbitration award against third parties.  While 
the traditional assumption is that a decision between others should have no effect against 
third parties, this thesis submits that the findings of an arbitration award should function 
as a refutable presumption against third parties.  To rebut the presumption, it should not 
be required that the third party formally initiates tierce opposition.  Further, the initiative 
to challenge an arbitral award should be reserved to the parties. (Chapter 8) 
 
However, certain third parties are in such a specific relation of dependence to the parties, 
that the findings of an arbitration award may create a binding irrefutable presumption 
against them.  Chapter 9 will show that the basis for the binding effect lies in the legal 
relation itself. 
 
Finally, Chapter 10 suggests a set of guidelines on the effects of an arbitration award vis-
à-vis third parties, based on the findings of the previous Chapters.  These guidelines are 
supplementary to the guidelines of the ILA on Res Judicata and Arbitration.  Thereby, 
this study seeks to shed some light on the dark and complex questions that flow from the 
confrontation between res judicata, arbitration and third parties. 
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RATIONALE AND CONCEPTS 
 
 
 

“Les problèmes de relativité débouchent toujours sur des interrogations fondamentales.  
Cela est vrai pour les physiciens, pour les métaphysiciens, et aussi pour les juristes.” 

(J.L. GOUTAL 1988, p. 439) 
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I. INTRODUCTION 
 

2.01 Whether or not a judge or arbitrator can or should attach effects to a prior arbitral 
tribunal’s decision is a question that goes to the very heart of the res judicata doctrine.  
Lacking guidance from conventions, arbitration statutes and institutional rules, the best 
answer a decision maker can give to this difficult question is that which enhances the 
rationale underlying res judicata to the largest possible extent.  Fortunately, while the 
technical rules of res judicata vary widely from one legal system to the other, there seems 
to be a transnational consensus as to the rationale that inspires those rules.  The key-
words are: finality, consistency, legal certainty and efficiency.  Part II will sketch the 
impact and limits of these foundations, particularly in an arbitration and third party 
context.  The conclusions drawn from that analysis will function as a leitmotiv throughout 
the further examination and evaluation of the third party effects of arbitration awards. 
 
2.02 The rationale underlying res judicata is of such a fundamental nature that one may 
expect the effects to touch public policy.  Nevertheless, res judicata is generally deemed 
not be a public policy matter.  This may seem to contradict the fact that the effects of 
certain decisions does pertain to public policy, as does the rule that an arbitrator cannot 
review what he decided in a partial award.   Part II zooms in on these apparent 
contradictions.  By examining the legal consequences that flow from public policy, this 
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Part evaluates whether it is necessary and/or desirable to treat the res judicata effects of 
an arbitral award as a public policy matter. 
 
 
 

II. RATIONALE 
 

A. Finality 
 

2.03 The ILA Recommendations on Res Judicata and Arbitration identify finality as a 
rationale for res judicata.1  Indeed, if arbitration awards would not have res judicata 
effects, the decision would not be final and the dispute would not be resolved. Parties 
could re-litigate ad infinitum.  As such, finality is more than a rationale underlying the 
effects of an award.  It belongs to the essence of arbitration itself, or any other form of 
judicial dispute resolution.  An arbitration award that would not be final would not be an 
award in the true sense of the word, since the binding resolution of a dispute is part of the 
very definition of arbitration.2  The ILA states that the conclusive and preclusive effects 
of the award are instruments to promote finality.  However, these effects may rather be 
considered as synonyms of finality, since an award that would not be conclusive and 
preclusive would not be final. 
 
2.04 The real question is why there is a need for final arbitration awards.  The obvious 
but far-reaching answer is that all disputes must come to an end: lites finiri oportet.3  
Disputes arise when parties have conflicting opinions on the facts, the law and/or the 
application of the law to the facts.  Both the dispute itself and the method of dispute 
resolution may have a negative impact on the parties and society as a whole.   
 
In his acclaimed study Guns, Germs, and Steel: The Fates of Human Societies, JARED 
DIAMOND describes how, historically, there are three ways to resolve (civil) disputes.  
The first and most primitive method basically implies that one party forces his opinion on 
the other, by using threats, violence or even by killing the other party.  Since this result is 
highly distorting for societies, a second method has come into existence which involves 
mediation by a third person that is connected to both parties.  The mediator helps 
facilitate a settlement between the parties whereby their conflicting opinions are leveled 
out.  However, when societies got bigger, it became mostly impossible to find a third 
person that was connected to both parties.  The necessity to avoid the violence-laden first 
solution led to the creation of States with a centralized government.  These States 

                                                 
1 First Recommendation: “To promote efficiency and finality of international commercial arbitration, 
arbitral awards should have conclusive and preclusive effects.”; 
2 Even though a non-binding decision may contribute to the resolution of a dispute, this would require an 
extra element such as the post-factum agreement of the parties to abide by the opinion of the arbitrator; as 
such, it would not fall under the definition of arbitration;   
3 [De Koninck 1998] p. 96, nr. 302; 
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monopolized the power to resolve disputes.4  Their method of dispute resolution was 
different from the second method in that the solution was not based on a (mediated) 
settlement, but on a binding and final decision.  Thus, the authority of that decision does 
not flow from the parties’ agreement, but from the authority accorded to it by the law.5   
 
Arbitration is an exception to the States’ monopoly of dispute resolution.  Therefore, the 
finality of an arbitration award requires the recognition by the State just as well as the 
agreement of the parties.  Each of those elements is necessary in order for arbitration to 
be a method of dispute resolution: the parties must agree to be bound by an arbitrator’s 
decision and the State must hold them to that agreement. 
 
2.05 Dispute resolution based on the final and binding decision of a neutral third 
person, be it a judge or an arbitrator, is an imperfect solution.  It is the adjudicator’s task 
to examine the parties’ allegations on the facts and the law and to decide which of these 
allegations is to be preferred.  Ideally the adjudicator would take this decision by 
determining which allegations are true and which ones are false.  The adjudicator, 
however, is severely restricted in his Truth-finding exercise.  Firstly, he is restricted by 
the arguments and evidence presented to him by the parties.6  CORNU stated brilliantly 
that the drama of the judge is that he must decide everything without being able to know 
everything.7 Secondly - as any human being - the adjudicator is fallible: even if he is 
provided with all relevant information, his decision may simply be wrong.   
 
Nevertheless, the judge or arbitrator’s decision is final.  Unlike what Latin maxims may 
seem to suggest (“res judicata pro veritate habetur”8), finality is not based on a fiction 
that the adjudicator speaks the Truth.  It rather is an acknowledgment that the adjudicator 
may be wrong.9  Despite that reality, both the parties and society as a whole are better 
served by an imperfect final decision, than by a dispute that is fought ad infinitum, 
without any guarantee that the Truth (if it exists10) will ever by discovered.11  As 
MONTESQUIEU put it:  

“Le repos des familles et de la société toute entière ne se fonde non seulement sur 
ce qui est juste mais sur ce qui est fini.”.   

In that respect the task of the adjudicator is fundamentally different from the task of the 
scientist.  The adjudicator’s primary concern is the resolution of the dispute.  The 

                                                 
4 [Diamond 1997] p. 282;  Diamond received the Pulitzer Prize for this study; Given the fact that res 
judicata is a necessary element of adjudication by a third person, it is not surprising that res judicata has a 
very long history; thus, the rule was part of the Babylonian law of the third millennium B.C.; see [Cuq 
1920] p. 281 e.s.; see also [Bléry 2007] n° 1; 
5 The function of adjudications as a surrogate for settlements was illustrated by the International Court of 
Justice: “le règlement judiciaire des conflits […] n’est qu’un succédané de leur règlement direct et 
amiable.”, [International Court of Justice, Zones franches de Gex]; 
6 [De Page 1967] p. 970; [Wylleman 1988] p. 38;  
7 [Cornu and Foyer 1958]; referred to by [Taelman 1993] p. 1175; 
8 [De Page 1967] p. 968; 
9 See [Bléry 2007] n° 7: “Si toutes les énonciations des jugements correspondaient à la vérité, l’autorité de 
la chose jugée serait moins utile.  En effet, celle-ci sert d’abord à protéger les jugements don’t le contenu 
est critiquable.” 
10 See Cabonnier: “où est la vérité?”; [Cabonnier 1997] n° 190 ;  
11 [Veegens 1972] p. 18; 
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discovery of Truth is only the method to reach that goal.  Therefore, the presumption of 
Truth is not a justification for res judicata, it is a description of how res judicata works.12   
 
2.06 Besides the fact that finality is a necessary element for arbitration to be a method 
of dispute resolution, finality brings along other advantages, which in turn strengthen the 
idea of finality: legal certainty, consistency and procedural efficiency. 
 
 

 
B. Legal certainty 

 
2.07 The fact that an arbitrator’s decisions can no longer be questioned restores the 
legal certainty and predictability that was distorted by the dispute.  These elements are 
particularly important for businesses, since uncertainty creates risks and thus produces 
economic disutility.13   A final decision – even if it may be wrong – allows parties and 
third parties to plan their future affairs.14  This is equally – or probably even more - true 
for the international legal community,15 since the variety of fora, choice of law and 
recognition and enforcement create exponentially more possibilities for parallel and 
subsequent proceedings than domestic disputes. 
 
2.08 Since res judicata enhances legal certainty, the European Court of Human Rights 
considers the doctrine to be part of the right to a fair hearing.  In Brumarescu v 
Romania,16 the Court considered: 

“The right to a fair hearing before a tribunal as guaranteed by Article 6 § 1 of the 
Convention must be interpreted in the light of the Preamble to the Convention, 
which declares, among other things, the rule of law to be part of the common 
heritage of the Contracting States.  One of the fundamental aspects of the rule of 
law is the principle of legal certainty, which requires, inter alia, that where the 
courts have finally determined an issue, their ruling should not be called into 
question.” 

In Ryabykh v Russia,17 the Court confirmed explicitly that legal certainty presupposes 
respect for the principle of res judicata, “that is the principle of the finality of judgments”.   
Similarly, the European Court of Justice recognizes res judicata as a principle that serves 
legal certainty.18 

 
                                                 
12 [CRHDI 1995] p. 31; 
13 Thus, in Talbot v Berkshire County Council, Stuart-Smith LJ considered that estoppel rules (in this case 
the Henderson rule, cf. infra) enable the defendant to know the extent if his potential liability in respect of 
any one event; his Lordship added that this is important for insurance companies who have to make 
provision for claims and it may also affect their conduct of negotiatins, their defence and any question of 
appeal; [England, Court of Appeal, Talbot v Berkshire]; 
14 [Zuckerman 2003] p. 783; [Brekoulakis 2005] p. 177; 
15 [Gordon 2006] p. 575; 
16 [European Court of Human Rights, Brumarescu v Romania]; 
17 [European Court of Human Rights, Ryabykh v Russia]; 
18 Cf. infra; 
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C. Consistency 
 

2.09 If disputes or parts of disputes can be re-litigated, this may lead to inconsistent 
decisions.  As soon as there are two inconsistent decisions with no difference in hierarchy 
between them, the legal uncertainty that flows from the parties’ conflicting factual and 
legal opinions can never be resolved. To the contrary, the uncertainty is confirmed and 
even strengthened by the conflicting judgments and/or arbitration awards.19  Therefore, 
the Belgian Cour de Cassation stated that res judicata is based on:  

“la nécessité d’éviter toute possibilité de contradiction entre des décisions 
judiciaires appelés à trancher entre les mêmes parties la même question de fait ou 
de droit”.20   
 

2.10 In multi-party disputes the risk of inconsistency creates additional disadvantages.  
Thus, inconsistent decisions violate the normal sense of judicial propriety of a party that 
lost a certain argument even though another party in a similar or identical position won 
the same argument.21  The losing party will feel that he is the victim of unequal 
treatment.22 
 
The risk of inconsistent decisions is even higher for the party that takes part in multiple 
related proceedings, the so-called ‘middleman’.  This middleman may get ‘caught’ 
between two inconsistent decisions.  For example, construction projects involve many 
parties, such as owners, architects, engineers, general contractors, specialized 
(sub)contractors, project managers, suppliers, etc.  If the project fails, it may be unclear 
which one of these parties is liable for the failure: one party may point at the other as the 
culprit.  Therefore, the middleman in the project may have to file claims against two or 
more of his contracting partners to obtain compensation for his damage.  The owner, for 
instance, may first start arbitration against the architects.  If the arbitrator’s decision that 
the failure was not caused by faulty design but by the faults of the contractor is not final 
and binding in subsequent proceedings against that contractor, the owner runs the risk of 
losing twice, where logically he should have won at least one of both proceedings.  He is 
left without compensation even though it is undisputed that there was a defect and that he 
did suffer damage.  Similar situations may also arise in other industries that involve 
multiple parties. 23 

                                                 
19 [Reinisch 2004] p.43; 
20 [Belgium, Cour de Cassation, 10 July 1947]; see also [Belgium, Cour de Cassation, 29 May 1913] and 
[Belgium, Cour de Cassation, 15 May 1924]; 
21 [King 2005] p.295; 
22 [McCoid 1991] p.489; 
23 Commentators seem to be of the opinion that this is the most undesirable situation of inconsistency.  
However, technically, the damage caused to the middleman by inconsistent decisions is not more severe 
than the damage inconsistency may cause to a party that only takes part in one of the proceedings.  The 
only difference is that the middleman is clearly identifiable as the victim of the inconsistency since he 
should have won one of the proceedings, but loses both.  If, by contrast, the same issue is decided 
positively for Primus in a first arbitration against Secundus and negatively for Tertius in subsequent 
proceedings against Secundus, it is not clear who the ‘victim’ of the inconsistency is. Either the first award 
is correct, which means that Tertius is the victim of the inconsistency; or the second decision is correct, 
which means that Secundus (the middleman) is the victim, since he should have won both proceedings;  
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2.11 Inconsistency undermines the credibility and prestige of the judiciary system24 
since the natural reflex of a party faced with inconsistent decisions is to think that one of 
the decisions must be wrong.  This may give the impression that the identity of the 
decision maker determines the outcome, rather than the facts and the law.25  Realistically 
speaking, this is not a false impression.  The fallibility of adjudicators is witnessed by the 
existence of appeal in court proceedings and the importance parties attach to the selection 
of their arbitrators.  Moreover, as noted before, the doctrine of res judicata is not based on 
a fiction that the adjudicator necessarily determines the Truth; the presumption of truth is 
merely how res judicata operates.  Since the issue cannot be re-litigated, res judicata 
creates a fiction of correctness. As Mr. Justice Jackson of the United States Supreme 
Court stated:  

“We are not final because we are infallible, but we are infallible only because we 
are final.”.26   

 
Consequently, the finality of a decision may cover up the fact that it is wrong and may 
even multiply the mistake if subsequent adjudicators are bound by that decision.  Even 
though this result may seem unfair, consistency is the best possible alternative for the 
Truth as long as there is no way of knowing with absolute certainty which decision (if 
any) reflects the Truth.27  Henri David Thoreau should be followed where he states that:   

“The lawyer’s truth is not Truth, but consistency or a consistent expediency.”28 
  
2.12 The principle of consistency also inspires other procedural mechanisms such as lis 
pendens,29 joinder and intervention of parties and consolidation of proceedings.  Thus, 
Art. 12 of the Belgian Code of Civil Procedure provides that: 

“Claims can be handled as connected claims when they are so closely related that 
it is desirable to consolidate them and judge them together, in order to avoid an 
outcome that would be incompatible, if said disputes would have been handled 
separately.” 

 
Nevertheless, the need for consistency is not always determinative, particularly when 
arbitration is involved.  This may be illustrated by the Belgian jurisprudence on 
connected multi-party disputes in which some parties are and other parties are not bound 
by an arbitration clause.  In those cases the question has arisen whether the court may 

                                                 
24 [Gordon 2006] p.556; [Wylleman 1988] p. 38 and 44; [Brekoulakis 2005] p.183; [Sanders 1992] p.111-
112; 
25 See [King 2005] p. 293: “While Legal realists might beg to differ, most of us prefer to believe that the 
identity of the decision-maker (and what he or she ate for breakfast) should not influence the result – at 
least not in an outcome-determinative way.”;  
26 [U.S. Supreme Court, Brown v Allen]; 
27 In Blonder-Tongue v University Foundation the U.S. Supreme Court stated with regard to patent 
litigation: “But assuming a patent case so difficult as to provoke a frank admission of judicial uncertainty, 
one might ask what reason there is to expect that a second district judge or court of appeals would be able 
to decide the issue more accurately.; [U.S. Supreme Court, Blonder Tongue v University Foundation]; 
28 [Thoreau 1849] p. 384; 
29 [Kremslehner 2007] p.129; [Reinisch 2004] p.44; [ILA, Lis Pendens] n°1.4; 
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assume jurisdiction over all litigants, including those that are bound by an arbitration 
agreement.   
 
2.13 The Belgian courts have taken different positions on the question whether the 
claimant can join defendants in court proceedings with which he has an arbitration 
agreement.  On the one hand, some courts seem to be guided by the need for consistency.  
Thus, the Court of Appeal of Antwerp assumed jurisdiction over both the claimant’s 
contractor and his insurer, even though the insurance contract contained an arbitration 
clause.  The court based its decision on the need for legal certainty, uniformity of 
proceedings and consistency of judicial decisions.30  The Court of Appeal of Brussels 
took a similar position.31  In a claim brought by the victim of a fire, the Court assumed 
jurisdiction over both the insurance company and the insurance broker even though the 
insurance contract contained an arbitration clause.  The Court was of the opinion that the 
same court should decide connected cases, since this is the only way to avoid inconsistent 
decisions.   

 
The majority of courts, by contrast, are of the opinion that the need for consistency is not 
sufficient to disregard the arbitration agreement.  Thus, in a case before the Court of 
Appeal of Liège, the owner filed claims against the architect, the contractor and the sub-
contractor.  All parties except the sub-contractor were bound by an arbitration agreement.  
The Court was of the opinion that the unity of the dispute was no criterion in the Code of 
Civil Procedure that could be used to join disputes that fall under different jurisdictions in 
case one of these is the jurisdiction of an arbitrator.  Only if the cases are ‘inseparable’ 
the court could assume jurisdiction despite the arbitration clause.  Such inseparability 
could only flow from “the absolute material impossibility to enforce inconsistent 
decisions together”.32  In the case at hand the claims could only lead to individual orders 
for payment of money. Such orders can always be enforced simultaneously.33   The mere 
fact that the findings of an award and a judgment may be inconsistent is not sufficient to 
join the cases, “even if the inconsistency is shocking”.34   
 
Similarly, the Commercial Court of Hasselt decided that the claims of an owner against 
two contractors did not form an inseparable dispute, even though a decision on the 
liability of one would possibly be an implicit decision on the liability of the other.  In the 
Court’s opinion, a judgment that rejects the claim against the first contractor would not be 
inconsistent with an arbitration award that rejects the claim against the second 

                                                 
30 [Belgium, Court of Appeal Antwerp, 3 June 1997]; 
31 [Belgium, Court of Appeal Brussels, 24 September 1980]; The Court based its decision on jurisprudence 
of the Cour de Cassation which states that a dispute is inseparable from the moment that there is an 
inseparability of facts, so that it is necessary to evaluate the validity of different allegations to determine the 
liabilities and to examine the facts in which the parties played a role [Belgium, Cour de Cassation, 9 May 
1963];  the Commercial Court of Brussels [Belgium, Commercial Court Brussels, 30 September 1986] 
remarks correctly that this point of view is no longer valid since the introduction of Art. 31 of the Code of 
Civil Procedure; see also [Belgium, Court of First Instance Nivelles, 17 June 1975] in a case between the 
owner as claimant and the architect and several (sub-)contractors as defendants; 
32 Art. 31 Belgian Code of Civil Procedure; 
33 [Belgium, Court of Appeal Liège, 25 June 1982]; 
34 [Belgium, Labor Court of Appeal Mons, 15 November 1979];  
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contractor.35  Alternatively, a judgment in which one claim is rejected and an award in 
which the other claim is accepted are simultaneously enforceable.  The court did not 
consider the situation in which both claims would be accepted.  Nevertheless, those 
decisions would technically also be simultaneously enforceable, even though this would 
imply that the owner would receive double compensation.36 
 
Under this strict test of inseparability, the Courts of Appeal of Antwerp and Brussels 
should have reached a different result in the cases cited above.  As to the former, an 
arbitral award that orders the insurer to cover the damage because it is caused by a natural 
disaster can be enforced simultaneously with a court judgment that decides that the 
contractor is liable for the damage because he committed a fault in the construction.  
Similarly, an arbitral award that decides that the insurance contract is valid can be 
enforced simultaneously with a judgment in which the broker is held liable because the 
court is of the opinion that the contract is invalid.  
 
The same inseparability-test is applied in case the defendant in court proceedings claims 
indemnification from a third party with whom he has an arbitration agreement.37  This 
was confirmed by the Cour de Cassation.  The Court of Appeal of Antwerp had decided 
that the main claim against the insured and the claim for indemnity against the insurer 
were so closely connected that they should be decided simultaneously to avoid that the 
court and the arbitrator would reach inconsistent results.38  Cassation quashed this 
decision, stating that the rules of connection do not set the arbitration clause aside and do 
not prevent the parties from bringing the claim for indemnity before an arbitral tribunal.39   
 
2.14 The French Cour de Cassation has taken a similar position.  Thus, in Quarto 
Children’s Books v Editions du Seuil and Editions Phidal,40 the Cour stated: 

“ Méconnait le principe de Kompetenz-Kompetenz la Cour d’appel qui, saisi, d’une 
part du litige opposant une société française à une société anglaise et portant sur 
l’étendue des droits cédés en vertu d’un contrat de diffusion en France d’un ouvrage 
édité par la société québécoise pour avoir mis en vente en France un ouvrage 

                                                 
35 This is the situation in which the owner would get ‘caught’ between two inconsistent decisions; 
36 [Belgium, Commercial Court Hasselt, 4 December 2002]; 
37 [Belgium, Court of Appeal Ghent, 28 October 1980]; [Belgium, Commercial Court Brussels, 9 August 
1973]; [Belgium, Commercial Court Liège, 27 June 1985]; [Belgium, Justice of the Peace Berchem, 10 
August 1976]; contra [Belgium, Court of First Instance Oudenaarde, 5 January 1984]; this Court decided 
that the connection between the claim of the victims and the claim for indemnity against the insurer 
warranted that these claims be decided by the Court, notwithstanding the arbitration clause in the insurance 
contract; in the Court’s opinion the decisions would be irreconcilable if the court would find that there was 
liability and damage and the arbitrators would decide that there was not;  
38 [Belgium, Court of Appeal Antwerp, 8 February 1993]; 
39 [Belgium, Cour de Cassastion, 9 November 1995]; confirmed by [Belgium, Justice of the Peace Wervik, 
10 November 1998]; [Belgium, Court of Appeal Ghent, 15 March 2001]; [Belgium, Commercial Court 
Hasselt, 26 June 2002]; [Belgium, Commercial Court Kortrijk, 6 September 2004]; [Belgium, Justice of the 
Peace Veurne-Nieuwpoort, 17 March 2005]; the latter judgment stated that abstract considerations of 
efficiency and procedural economy could not neutralize the binding rules of the law of procedure; 
40 [France, Cour de Cassation, 16 October 2001]; see also [France, Cour de Cassation, 6 February 2001]; in 
this case the Cour quashed a decision of the court of appeal in which the court assumed jurisdiction over 
multiple defendants, some of which were bound by an arbitration clause; 
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identique, écarte la clause compromissoire stipulé dans le contrat de diffusion de 
l’ouvrage en se fondant sur l’indivisibilité de ces deux litiges et en précisant que 
l’existence d’une contrefaçon dépendait de la détermination des droits résultant du 
contrat, alors que la seule constatation d’une indivisibilité ne suffisait pas à faire 
obstacle au jeu de la clause d’arbitrage.”41 
 

2.15 These decisions show that the risk of inconsistent decisions is not strong enough 
to put an arbitration agreement aside.  However, this does not imply that consistency is 
not an important consideration for parties in arbitration.  What these decisions imply is 
that joinder and consolidation are not the appropriate remedies against inconsistency, in 
particular if these solutions would require that the will of the parties to resort to 
arbitration would be disregarded.  Nonetheless, these decisions do not imply that 
inconsistency should not be avoided through other mechanisms such as lis pendens or res 
judicata.  Commentators have indeed pointed out that in practice contradictory decisions 
have kept within acceptable limits.42  This suggests that other mechanisms than joinder 
and consolidation must be in play. 

 
 
 
 

D. Procedural efficiency 
 

2.16 Finally, res judicata enhances efficiency and procedural economy.  The avoidance 
of repetitious and wasteful re-litigation is often said to be the main object of res 
judicata.43  For businesses in particular, the longer it takes to reach a final decision, the 
lower the value of that decision.44  Additionally, the parties’ costs do not only comprise 
the time and money actually spent on litigation, but also the lost opportunity to use these 
resources for other, more productive activities.45  The increase in transnational economic 
activities has only enhanced the importance of effective dispute resolution mechanisms.46   
 

                                                 
41 COHEN correctly remarks how difficult it is to determine whether a multi-party dispute is inseparable, 
particularly at the preliminary stage when the court decides whether it has jurisdiction; moreover, the 
notion of inseparability “s’entoure d’un halo d’imprécisions ou d’hésitations”; In that respect, it should be 
noted that the French Cour de Cassation, unlike its Belgian Counterpart, applies the concept of “legal 
impossibility to execute” two conflicting decisions, rather than factual impossibility.  Thus, the Cour de 
Cassation decided that a judgment in which a contract was annulled and a subsequent judgment (rendered 
on tierce opposition against the first judgment) which ordered performance of that very contract were 
inseparable; [France, Cour de Cassation, 30 April 2003];  see also [France, Cour de Cassation, 20 March 
2007]; cf. infra; 
42 [Platte 2002]; [Stippl 1996] p.58; 
43 [Barnett 2001] p. 9; [Hanotiau 2005] p.242; [Hanotiau 2003] p.45; [Jarrosson 2007] n° 34; 
44 This, however, does not imply that efficiency is the parties’ main concern.  In first place the result should 
be just and fair; [Bunni 2000] p. 115; the adjudicator should aim for the most effective blend of time, cost 
and quality; [Shilston 1987] p. 115; 
45 [Naimark and  Keer 2002] p. 206; 
46 [Li, 2001] p. 446; 
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Moreover, inefficient re-litigation has a negative effect beyond the parties to the dispute.  
This is particularly so if re-litigation takes place in state courts and consumes public 
resources and relevant court time for other litigants, while the dockets are already 
overcrowded.47  Such concerns may at first sight seem to be of lesser importance if one 
or all proceedings are handled in privately funded arbitration.48  Since the costs of the 
arbitration are entirely the costs of the parties, inefficiency is at first instance the problem 
of those parties.49  Eventually, however, the costs of re-litigation – in court as well as in 
arbitration – are past on to the consumers, so that inefficient arbitration also affects the 
general public.  If re-litigation can be avoided, the parties’ resources may be used for 
productive activities, from which the general public would eventually reap the benefits.50 
 
2.17 Even though res judicata has developed into a highly technical and complex 
cluster of rules, these foundations – finality, legal certainty, consistency and efficiency – 
continue to inspire courts and arbitrators in the application of the rules.  Furthermore, the 
rationale of res judicata is of particular importance in evaluating the effects of an 
arbitration award on third parties, a domain that is still largely undiscovered.  The 
importance of this rationale, and the public impact in particular, raises the question 
whether res judicata is a matter of public policy.  That question will be scrutinized in the 
following Section. 

                                                 
47 Res judicata allows the courts to dismiss or shorten civil cases; [Shell 1988] p.661; 
48 [Li, 2001] p. 446; [Sanders 1992] p. 117; [Grigera Naón 2003] p. 81-82; 
49 [Sanders 1992] p.110-111; 
50 [Shell 1988] p.661; BONE states that a welfare maximizing approach, as is applied in law and economics, 
requires that these social costs of re-litigation are taken into account; [Bone 1992] p.238 and 236; 
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III. PUBLIC POLICY 
 
 

A. Arguments in favor of the public policy character 
 

2.18 In the majority of jurisdictions, the res judicata effect of court judgments does not 
touch public policy.  This is not different for the res judicata effects of arbitration awards.  
The sixth Recommendation of the ILA on Res Judicata and arbitration confirms that: 

“6. The preclusive effects of an arbitral award do not pertain to public policy, 
need not be raised on its own motion by an arbitral tribunal, may be waived and 
need to be invoked in the first defence on the merits.”51 

A consequence of the lack of public policy character is that an award which fails to apply 
res judicata to a prior decision, or misapplies the rules cannot be challenged or refused 
recognition and enforcement on that ground.  The New York Convention, for instance, 
contains no ground that could allow such a refusal.52Despite this long lasting status quo, 
several arguments may be raised why res judicata should pertain to public policy. 
 
2.19 Firstly, res judicata is based on such fundamental principles that it seems very 
contradictory not to treat it as a matter of public policy.53   This is particularly so since 
the final resolution of disputes is not only in the interest of the parties, but also in the 
interest of the State: “interest rei publicae ut sit finis litium”.  Re-litigation in court 
consumes scarce public resources and court-time.  Inconsistency between decisions may 
undermine the reputation of the judicial system. As early as 1857, LAROMBIERE wrote: 

her back to CICERO, who stated that res judicata is the 
firmest

“Status enim reipublicae maxime judicatis rebus continetur.” 

                                                

“Ce n’est qu’une présomption légale fondée elle-même  sur la nécessité de mettre 
un terme aux contestations, de fixer les droits de tous, de rassurer la propriété, de 
maintenir la sécurité des fortunes, le repos des familles, de protéger  en un mot 
les intérêts essentiels de l’ordre public.  Ce serait en effet une affreuse et 
déplorable anarchie, si l’on pouvait incessamment remettre en question et faire 
rejuger les points déjà jugés, surtout s’il y avait contrariété dans les 
jugements.”54 

Larombiere referred even furt
 basis of the Republic:  

 
Nowadays, the fundamental nature of the principle of res judicata and its rationale is 
recognized by international and transnational courts.  Thus, the European Court of 
Human Rights treats res judicata as an aspect of the human right to a fair trial since it is a 
necessary element to secure legal certainty (cf. supra).  Further, res judicata is considered 

 
51 The fifth Recommendation does not explicitly mention that the conclusive effects of an arbitral award do 
not pertain to public policy either; nevertheless, this was clearly the intention of the Committee: see [ILA 
Final Report] n° 68: “The Committee does not believe that conclusive or preclusive effects of arbitral 
awards pertain to public policy.”; 
52 [Sanders 1992] p.114, footnote 56; 
53 [Fetweis 1987] p. 281; 
54 [LAROMBIERE 1857] p. 194-195, n. 1; 
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to be a general principle of law recognized by civilized nations as mentioned in Article 
38(1)(c) of the Statute of the International Court of Justice.55  In its 2007 judgment on the 
Application of the Convention on the Prevention and Punishment of the Crime of 
Genoci

erves the general purpose of stability of legal relations which requires that litigation 

argument based on Article 81 EC, which indisputably pertains to public policy.   In 
other words, res judicata may take precedence over rules of public policy.  Such a 

de,56 the International Court of Justice stated that: 
“The fundamental character of [the principle of res judicata] appears from the 
terms of the Statute of the Court and the Charter of the United Nations.  The 
underlying character and purposes of the principle are reflected in the judicial 
practice of the Court.  That principle signifies that the decisions of the Court are 
not only binding on the parties, but are final, in the sense that they cannot be 
reopened by the parties as regards the issues that have been determined, save by 
procedures, of an exceptional nature, specially laid down for that purpose. 
[…]”57 

The Court further stated that res judicata is not only in the interest of the parties, but also 
s
comes to an end.58 As such, the principle underlies Articles 59, 60 and 61 of the 
Statute.59   
 
Likewise, the jurisprudence of the European Court of Justice has elevated res judicata to 
an aspect of fundamental community law.  In the Eco Swiss case, the European Court of 
Justice stated that domestic procedural rules of res judicata are justified by the basic 
principles of the national legal system, such as the principle of legal certainty.60  The 
rules of res judicata can be applied, even if they would prevent the examination of an 

61

conclusion may suggest that the principle of res judicata itself also pertains to public 

                                                 
55 [CHENG 1953] p. 336 and 372;  The Arbitral Tribunal in the Trail Smelter case stated: “The sanctity of 

final decision of an international tribunal is an essential and settled rule of 
law.  If it is true that international relations based on law and justice require arbitral or 
ication of international disputes, it is equally true that such adjudication must, in principle, 

assures an 

 of 

res judicata attached to a 
international 
judicial adjud
remain unchallenged, if it is to be effective to that end.” [ICJ, Trail Smelter case]; 
56 [ICJ, 26 February 2007]; 
57 Para. 115; 
58 Para. 116; 
59 Article 59 has at its core that the parties are bound by the decision of the Court in respect of the particular 
case; Article 60 provides that the judgment is final and without appeal; Article 61 places close limits of 
time and substance on the ability of the parties to seek the revision of the judgment; 
60 The Court considered that res judicata is an expression of the principle of legal certainty;  see also 
[European Court of Justice, Köbler], where it was stated that on the one hand, res judicata 
efficient judicial system that renders final judgments with certainty and prevents the inequity of a defendant 
having to defend the same claim or issue of law repeatedly; on the other hand, it protects the plaintiff’s 
interest in having issues and claims fully and fairly litigated; thus, the principle ensures the stability of the 
law and legal relation by preventing the never-ending reassessment of disputes; 
61 “Community law does not require a national court to refrain from applying domestic rules of procedure 
according to which an interim arbitration award which is in the nature of a final award and in respect
which no application for annulment has been made within the prescribed time-limit acquires the force of 
res judicata and may no longer be called in question by a subsequent arbitration award, even if this is 
necessary in order to examine, in proceedings for annulment of a subsequent arbitration award, whether 
an agreement which the interim award held to be valid in law is nevertheless void under Art. 81 EC”; 
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policy.62  Moreover, this is not different in the arbitral context, since this case specifically 
dealt with the res judicata effect of arbitration award 63s.  
 
2.20 Secondly, the res judicata effect of certain decisions does pertain to public policy.  
First of all this is the case for decisions in criminal matters.64  Thus, in Arthur JS Hall & 
Co v Simons, Lord Hoffman stated that in criminal cases, public policy would demand 
that there not be conflicting decisions since that would bring the system for the 
administration of justice into disrepute.65  In civil cases, by contrast, the issues would 
normally only be of interest to the parties involved, so that the general public would not 
be offended by inconsistent findings.  However, it is doubtful whether the general public 
distinguishes civil and criminal proceedings as separate judicial systems.  Inconsistent 
decisions in civil cases may also reflect negatively on the criminal system.  Particularly 
when the (inconsistent) decisions in civil proceedings have an important economic 
impact, the interests extend beyond the parties.  Moreover, certain civil decisions – those 
which affect the personal status of persons - also pertain to public policy.   
 
It is significant that the public policy character of the res judicata effect of such decisions 
generally goes hand in hand with a res judicata effect erga omnes.  Thus, the Belgian 
Cour de Cassation decided that: 

“The authority of decisions which determine or affect the status of persons is 
binding erga omnes and pertains to public policy.”66 

As to the effects of criminal decisions, DE PAGE stated: 
“La portée des décisions des juges répressif et civil provident de ce que le juge 
répressif recherche si l’ordre social, ou tous les citoyens, ont été lésés.  Il statue 
sur l’intérêt et dans l’intérêt de tous.  Au contraire, le juge civil statue uniquement 
sur des intérêts privés.  La décision n’affecte que ces intérêts, et n’est obligatoire 
que pour ces intéressées.”67 

This implies that the question whether or not the effects of an arbitration award pertain to 
public policy may also influence the question whether these effects extend beyond the 
parties to the award. 

                                                 
62 This, however, is not the only possible conclusion.  While matters of public policy generally justify a 
more profound truth-finding exercise (which is i.a. witnessed by the fact that the substance of an arbitration 
award may only be challenged for breach of public policy), even this truth-finding exercise should come to 
an end to secure legal certainty;  for matters pertaining to public policy, legal certainty may even be of 
higher importance than for ‘ordinary’ matters;  see [De Page 1967] P. 982-983: res judicata plays a role, 
even if the decided issue pertains to public policy; 
63 For an elaborate discussion of the jurisprudence of the Court of Justice on res judicata, see: [Groussot and 
Minssen 2007] p. 385-417; with an analysis of i.a. [European Court of Justice, Köbler]; [European Court of 
Justice, Kühne & Heitz]; [European Court of Justice, Rosmarie Kapferer]; [European court of Justice, 
Traghetti del Mediterraneo]; [European Court of Justice, Lucchini Siderurgica]; 
64 [Van Compernolle 1984] p. 255; [De Page 1967] p. 981; 
65 The importance of consistency in criminal proceedings was illustrated by the Belgian decisions in the 
case of Joe Van Holsbeek; the public strongly reacted against the fact that the accomplice was condemned 
for complicity to murder (which implies the intention to kill), while in later proceedings the  ‘murderer’ 
was only convicted for physical violence leading to the death of the victim (which does not imply the 
intention to kill); 
66 [Belgium, Cour de Cassation 17 October 1968]; 
67 [De Page 1967] 981; 
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2.21 Thirdly, courts tend to distinguish the effects of a prior decision in subsequent 
separate proceedings from the rule that within the same proceedings the adjudicator 
cannot review the issues he finally decided in a partial decision.  Thus, the Belgian Cour 
de Cassation systematically rejects arguments based on the doctrine of res judicata within 
one and the same judicial proceeding.68  In the opinion of the Cour, the correct legal basis 
in those cases is not Art. 25 of the Code of Civil procedure which states that res judicata 
prevents the claim from being filed again, but Art. 19 of the Code of Civil Procedure 
which 
of the j
policy 
the Fre ation stated that : 

“si le moyen tiré de la chose jugée n’est pas d’ordre public et ne peut être en 

 useless if they would not be binding: the ‘losing’ party could still 
try to c
not rel
uncerta
Tribun

“Une sentence même préjudicielle ne résoudrait rien et n’aurait guère de sens si 

                                                

provides that a judgment is a final judgment in as far as it exhausts the jurisdiction 
udge on a certain issue.  Unlike res judicata, the latter rule is said to touch public 
because a court that would violate the rule would exceed its authority.69  Likewise, 
nch Court de Cass

principe soulevé d’office, il en va différemment au cours d’une même instance, 
quand il est statué sur les suites d’une précédente décision passée en force de 
chose jugée”70    

 
A number of authors have criticized this distinction between the effects of a decision 
within the same proceedings and the effects on subsequent proceedings, arguing that it 
lacks a convincing justification.71  In their opinion, either both rules should pertain to 
public policy, or neither rule should.72  Indeed, the same rationale that underlies the 
binding effect of partial awards also justifies the binding effect of final awards.  Partial 
awards are said to be

onvince the tribunal to come back on its decision73, and the ‘winning’ party could 
y on the findings to organize its defense on the other aspects of the case.  This 
inty would lead to an intolerable injustice.74  Thus, in ICC case n° 2858, the 
al considered: 

le tribunal pouvait librement s’en distancer.  Il s’agit d’ailleurs là d’un principe 
qui n’est pas propre à l’arbitrage mais généralement reconnu en matière de 
procédure judiciaire.” 

 

 
68 [Belgium, Cour de Cassation, 18 June 1987]; [Belgium, Cour de Cassation, 22 November 1993]; [ 
Belgium, Cour de Cassation, 15 September 1994]; [Belgium, Cour de Cassation, 24 November 1994]; 
[Belgium, Cour de Cassation, 14 June 1996];  
69 [Hanotiau 2005] p. 242;  See, however, [Belgium, Court of First Instance Brussels, 21 November 1996]: 
the Court decides that inconsistencies between the reasons are only forbidden in one and the same award 
and not between subsequent awards.  This decision was in line with the opinion of the Cour de Cassation on 
court judgments: [Belgium, Cour de Cassation 21 June 1993]; [Belgium, Cour de Cassation, 30 March 
1987];    
70 [France, Cour de Cassation 4 July 1967]; 
71 [Wylleman 1988] p. 46; referring to [Belgium, Cour de Cassation, 16 October 1978] and [Belgium, Cour 
de Cassation, 21 June 1979]; 
72 Laenens is of the opinion that neither should pertain to public policy [Laenens, Broeckx, Scheers 2004] 
p. 150-151; 
73 [Mayer 2004] p.200 ; 
74 [ICC, final award in case n°  3267]; 
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Howev
as long
some j
charact

“Le tribunal arbitral viole l’ordre public procédural s’il statue sans tenir compte 

haracter would have for the res 
dicata effect of an arbitration award.  Moreover, even if res judicata would not and 

hould not pertain to public policy, this does not imply that none of the consequences 
owing from public policy may attach to arbitration awards.  Therefore, the following 
aragraphs will examine these consequences one by one. 

 
 
 
 

ch one party seeks to re-
litigate a claim or issue that has already been decided and the other party objects to such 

ecided 

                                                

er, a similar injustice would also arise if the losing party could re-litigate its claims 
 as there are other tribunals or courts available to bring these claims. Therefore, 
urisdictions, like the Swiss Federal Supreme Court, also attach public policy 
er to res judicata: 

de l’autorité de la chose jugée d’une décision antérieure […] ou s’il s’écarte, 
dans sa sentence finale, de l’opinion qu’il a émise dans une sentence préjudicielle 
(Vorentscheid) tranchant une question préalable de fond […].”75 

 
2.22  Even though these three arguments in favor of the public policy character of res 
judicata have a certain appeal, the best test to evaluate the desirability of such a character 
is to examine the consequences that such a public policy c
ju
s
fl
p

B. Consequences of the ublic policy character p
 
 

1. Res judicata may not be waived and must be raised sua sponte 
 

2.23 If the res judicata effect of an arbitration award would pertain to public policy,  
the parties could not waive their application and the decision maker would have to raise 
res judicata sua sponte.  To evaluate the desirability of these consequences, two situations 
should be clearly distinguished.  The first situation is that in whi

re-litigation (in other words, invokes the res judicata effect of the prior award).  The 
second situation is that in which all parties explicitly agree to re-litigate a claim or issue 
already decided in a prior award or none of the parties objects.   

 
2.24 If the court or tribunal would review the matters despite the explicit objections of 
one of the parties, this review may be considered to be in breach of public policy.  This is 
the rule if one of the parties seeks re-litigation within the same proceedings.  It is based 
on the idea that the partial award exhausts adjudicator’s jurisdiction on the issues d

 
75 [Switzerland, Federal Supreme Court, 3 April 2002]; for the public policy character of res judicata, the 
Court referred to [Corboz 2002] p.19 and 29 and [Tschanz and Vulliemin 2001] p. 891; for the effect of a 
partial award to [Walter 2001] p. 18; the Court did not distinguish between final awards and partial awards 
in the strict sense (echte Teilentscheide or Teilentscheide im engeren Sinne): it labeled the effects of both 
as ‘res judicata’; however, these effects do not attach to “prejudicial or incidental” decisions (Vor- oder 
Zwischenentscheide), i.e. decisions on preliminary questions of procedure or substance, even though these 
decisions too are binding on the arbitral tribunal which rendered the decision;  See also [Switzerland, 
Federal Supreme Court, 20 September 2000]; 
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in that award.  Excess of authority does touch public policy.  This rule should be 

.25 The question is, however, whether the parties’ agreement to re-litigate can restore 

ncipe dispositif”).   Under this principle, it is in the parties’ discretion 
hether or not they bring an action before the courts.  Similarly, if both parties agree that 

and reviewing powers of domestic courts.   Secondly, the Committee stressed 
that as a consensual and private process, arbitration can be distinguished from court 

Howev
adjudic

                                                

extended to the effects of an award in subsequent separate proceedings, i.e. the res 
judicata effect.  A final decision does not only extinguish the authority of the tribunal that 
rendered the decision, but also the authority of all other possible adjudicators.   

  
2
the jurisdiction of the original tribunal or serve as the basis for the jurisdiction of another 
tribunal or a court.  If this is the case, re-litigation with the consent of the parties would 
not be in breach of public policy.   
 
Within the same proceedings, authors agree that the arbitral tribunal can review the issues 
decided in a partial award if it obtains the consent of all the parties.76   Traditionally, the 
same is considered to be true in subsequent proceedings.   The classic justification for the 
denial of public policy character to res judicata lies indeed in the principle of party 
autonomy (“le pri 77

w
it is in their best interest that a claim or issue be re-litigated, the judge is not to interfere 
with that decision.78  The parties’ private interests with regard to res judicata are 
predominant. 79   
 
The ILA Committee continued on that path, but also tied the denial of public policy to the 
nature of arbitration.  Firstly, the Committee stated that the res judicata effects primarily 
relate to the parties’ interests in having final, fair and efficient arbitral proceedings.  
Public interests, by contrast, would be limited to the costs and time related to the 
supportive 80

proceedings, and therefore should not enjoy public policy character, even if some 
jurisdictions do consider the res judicata effect of court judgments a matter of public 
policy.81   

 
er, one may question whether the parties’ private interests are so dominant that the 
ator must necessarily assume jurisdiction over claims and issues already decided if 

 
76 [ILA, Interim Report] n° 24; [Mayer 2004] p. 203; [Sheppard in Cepina 2005] p. 279; In [ICC, award in 
case no. 3267] the Tribunal indicated that it is possible to avoid the fatal consequences of inconsistency: 
“By contrast, the arbitral tribunal made clear in other parts of its first award that the views expressed 
therein on certain other aspects of the case were of a preliminary nature only and without prejudice to its 
final decision.  On such aspects, the arbitral tribunal holds itself entirely free to adopt other views with the 
benefit of further evidence and investigations.” 
77 [Fettweis 1987] p. 279; [Van Compernolle 1984] p. 255; [Wylleman 1988] p. 44; 
78 [De Page 1967] p. 980; [Mahaux 1971] p. 115; 
79 Even though parties will rarely reach an agreement to that effect; see [McCoid 1991] p.495; 
80 This conclusion partially flows from the fact that the ILA’s Recommendations were principally only 
directed to arbitrators faced with a prior arbitral award.  In other words, these Recommendations do not 
envisage the situation of re-litigation in court;  
81 [ILA Final Report] n°68; SÖDERLUND states that this rule is necessitated by the practical consideration of 
the non-public nature of prior awards and – as a matter of principle – as a consequence of the consensual 
nature of arbitration; furthermore, res judicata would be an objection against the arbitrator’s jurisdiction, 
which would explain why it has to raised at the first opportunity; [Söderlund 2005] p. 304; 
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the par
minimi res judicata.  Thus, Hans SMIT stated: 

rily be decisive.”  
OUCHARD, GAILLARD, GOLDMAN On International Commercial Arbitration reads that 

r

n res judicata was inserted, and that res judicata may be raised 
sua sponte whereas pleas of public policy must be raised sua sponte indicates that res 

might be right to say that a judge cannot invoke res judicata sua sponte because res 
                                                

ties reach an agreement to that effect.  Some authors have criticized such a 
zation of the public interests in 
“If prevention of overburdening the courts were an independently sufficient 
consideration for the doctrine’s application, the courts should be required or at 
least be permitted to apply the doctrine on their own motion and waiver should 
not necessa 82

F
neithe  the intentions of the parties, nor arbitration rules can provide that an arbitral 
award has no res judicata effect, as the issue concerns the functioning of the (French) 
judicial system.83 
 
2.26 Nevertheless, recognition of the public interests in res judicata must not 
necessarily imply that res judicata pertains to public policy and/or that the decision maker 
must invoke res judicata sua sponte.  Indeed, the best approach to balance the public and 
private interests in res judicata is probably to allow the decision maker to raise the 
principle sua sponte, without obliging him to do so.  In certain countries, such as 
Germany and Switzerland,  the court may raise res judicata sua sponte.84   In England, res 
judicata estoppels must be raised by the parties, while the courts may invoke abuse of 
process (which may have a similar effect, cf. infra) ex officio.85  Since 2005, Article 125 
of the French Code of Civil Procedure explicitly states that “the judge may raise sua 
sponte the plea of non-admissibility […] because the judgment has become res 
judicata”.86  This change in the law clearly does not imply that res judicata touches 
public policy.87  The first section of Article 125 already provided that pleas of non-
admissibility must be raised sua sponte where they are of public policy nature.  The fact 
that a special provision o

judicata does not pertain to public policy.  Similarly, the sixth Recommendation of the 
ILA states that the exception needs not be raised sua sponte, but does not explicitly 
prevent the second tribunal from doing so.   

 
By contrast, certain national legislation, like Art. 27 of the Belgian Code of Civil 
Procedure, specifically provides that the court does not raise the issue sua sponte.88  The 
Belgian Cour de Cassation relies on this article to decide that res judicata does not pertain 
to public policy.89  Such reasoning seems to be a confusion of cause and consequence: it 

 
82 [Smit 1962] p. 58; see also [McCoid 1991] p. 495; 
83 [Fouchard, Gaillard, Goldman 1999] p.780; 
84 [ILA, Interim Report] n°15; 
85 [Sheppard 2005] p.269; 
86 Introduced by Decree n°2004-836 of 20 August 2004, Article 3, Official Journal of 22 August 2004, in 
force on 1 January 2005; [Mignot 2006] 462; 
87 [Jarrosson 2007] n° 29 ; 
88 “Elle ne peut être soulevée d’office par le juge” 
89 See, e.g., [Belgium, Cour de Cassation, 8 December 1971]; [Belgium, Cour de Cassation, 1 December 
1972]; [Belgium, Cour de Cassation, 1 March 1974]; [Belgium, Cour de Cassation, 19 October 1987]; cf. 
[France, Cour de Cassation, 10 April 1995] in which it was decided that the court of appeal had violated 
Article 1351 of the Civil Code by raising the exception of res judicata while this exception does not pertain 
to public policy; the French Cour does not elaborate either on the reasons for this statement;  
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judicata does not pertain to public policy, but not the other way around.  Even if 
Cassation’s reasoning may be justified if one treats Article 27 as an expression of the 
legislator’s will not to attach public policy character to res judicata, it is unfortunate that 
Cassati
prohibi
the Cou

on does not identify the real underlying rationale.90  Moreover, Article 27’s 
tion to raise res judicata sua sponte does not seem to have absolute force.  Thus, 
r de Cassation stated at least twice91 that: 
“Le moyen fondé sur la violation de l’autorité est irrecevable, si la demanderesse 
n’a pas invoqué devant les juges du fond la violation et le juge de fond n’a pas 
statué de sa propre initiative sur cette question.” 

These words give the impression that the Belgian courts too may raise res judicata sua 
ponte, even though they are not obliged to do so.  Not only would this go directly against 

ould create a ground for challenge of his decision, even if he was not aware of 
e prior award.  This risk is even higher if parallel proceedings are pending before 

 European Union, even if 

s
the wording of Art. 27,92 the Cour also creates confusion which renders Art. 27 even 
more questionable as a basis for denying public policy character to res judicata. 
 
2.27 If none of the parties explicitly objects to re-litigation, the only additional legal 
difficulty is whether this silence amounts to consent to re-litigate.  However, if the parties 
do not signal the existence of the prior award, an even more important practical difficulty 
arises.  The confidentiality and private character of arbitration and arbitration awards may 
make it particularly difficult for the second decision maker to invoke the res judicata 
effects of an arbitration award sua sponte, since chances are very small that the second 
decision maker is even aware of the award.93  If one would go as far as attaching public 
policy character to res judicata, the failure of the second decision maker to invoke res 
judicata w
th
different courts and tribunals and decisions may follow each other within a short period 
of time. 
 
A solution for this problem has been developed at the European level.  In the De Wolf 
case,94 the European Court of Justice decided that a party that has obtained a judgment is 
not allowed to claim the same benefit before another court of the

                                                 
90 Cassation, however, can hardly be blamed for its silence on the reasons why res judicata does not touch 
public policy, since the drafters of the Code of Civil Procedure themselves shied away from the issue.  
When the Code was revised, the drafters considered that this issue is “vast and complicated both as to its 
principle and as to its application”.  Even though they stated that the issue may be subject to evolution, the 
Commissions of the Senate did not agree on such a reform for two reasons. Firstly, it would be a radical 
breach with case law.  Secondly, this case law has not given rise to critique or abuse in its application.  The 
latter argument is not entirely accurate, since the lack of public policy character has frequently been 
questioned by commentators.  Moreover, neither argument provides an explanation why res judicata does 

ugh this would 

 the decision-maker may be considered to be perfectly aware of the partial award he 

Harry Cox]; see [Fettweis 1987] p. 281, referring to [Belgium, 

not touch public policy, except that this simply is how things are at this moment. 
91 [Belgium, Cour de Cassation, 20 October 1994]; [Belgium, Cour de Cassation, 21 June 1990]; 
92 Another interpretation might be that the court may raise res judicata sua sponte even tho
not result in an application of the doctrine if both parties resist to it (i.e. agree to re-litigate); 
93 The same is also true for court judgments and foreign judgments in particular; see [McCoid 1991] p. 495;  
Obviously, the same difficulties do not arise if parties tempt to re-litigate issues within the same 
proceedings, since
rendered himself; 
94 [European Court of Justice, De Wolf v 
Commercial Court Liège, 8 March 1984]; 
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the defendant would not raise the exception of res judicata.95  However, the second court 

udicata.  
Accordingly, the apparent contradiction between the public interests in res judicata and 
the lack of public policy character is resolved.  As already stated by DE PAGE: certain 
rules are in the public interest, even though they do not pertain to public policy.96 

eclusive 
ffects of an arbitral award need to be invoked in the first defense on the merits.  The 

 in the course of the proceedings.  This 
situation is also recognized by the Final Report of the ILA which clarifies that the party 

would only have to raise the exception sua sponte, if the existence of the prior decision 
could be derived from the documents or the debates before him. 

 
2.28 We may conclude that the balance between private and public interests requires 
that, on the one hand parties may agree to re-litigate if they consider this to be in their 
best interest; but, on the other hand, the second adjudicator may disregard their agreement 
and/or apply res judicata proprio motu if he considers that the public interests in the 
specific case before him are predominant over the parties’ private interests.  This 
conclusion implies that res judicata should not pertain to public policy, even though 
public interests may play an important role in the  application of res j

 
 
 

2. Res judicata may be raised at any stage of the proceedings 
 

2.29 If res judicata would pertain to public policy, the exception could be raised at any 
stage of the proceedings.  Instead, the ILA Recommendations provide that the pr
e
Final Report clarifies that in the Committee’s opinion preclusion is a procedural bar to 
arbitration.  Therefore, efficiency dictates that this is raised as soon as possible.   
 
However, in many cases it may be impossible to invoke the effects of a prior award in 
limine litis.  One reason is that the relevance of a prior decision may only become 
apparent as the case gradually develops.  This is particularly the case when the claim in 
the first and the second proceedings is not identical, but both proceedings imply identical 
or related issues.  Further, if related proceedings are run in parallel, one of these may 
result in a final decision in the course of the other.  Logically, the effects of such an 
award can only be invoked as soon as it is rendered.  Alternatively, a party may only 
become aware of the existence of a prior award

should raise the award’s effects no later than in its first brief after it has become aware of 
or should have been aware of the prior award.97 

 
2.30 For these reasons, the French and Belgian approach is preferable.  Their Codes of 
Civil Procedure provide explicitly that the exception of res judicata may be raised at any 

                                                 
95 This would flow from Article 31 of the Convention of 27 September 1968; 
96 [De Page 1967] p. 980-983; cf. [Mahaux 1971] p. 115; 
97 [ILA Final Report] n° 66; in a footnote the Committee adds that given the identity of party requirement, 
it is likely that in most cases, a party will know of or been expected to know of the prior award; in a third-

tration awards does not 
me conclusion; 

party context, by contrast, the private and confidential nature of arbitration and arbi
lead to the sa
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stage of the proceedings.98  The French Code of Civil Procedure tackles the ILA’s 

 policy in order to allow the parties to invoke the effects at 
ny stage of the proceedings.  This conclusion further supports our submission that res 
dicata has certain characteristics typical for rules of public policy, without actually 

eing a rule of public policy. 
 
 
 

.

unal’s  failure to apply the doctrine 
ould lead to a successful challenge of that tribunal’s award or a refusal to recognize and 

Thus, i
ruled th
award 

lic, mithin der Rügegrund von 
Art. 190 Abs. 2 lit. e IPRG, in Betracht. […] Weil somit die Einrede des res 

efficiency concern by adding that the judge has the discretion to order payment of 
damages by those who abstained, with dilatory intent, from raising res judicata earlier.99   

 
Hence, the French and Belgian approach illustrate that it is not necessary to treat res 
judicata as an aspect of public
a
ju
b

3  Violation of res judicata is a ground for challenge or refusal of 
recognition and enforcement 

 
2.31 The most far-reaching consequence of the hypothetical public policy character of 
res judicata would be that a second arbitral trib 100

w
enforce the award.101  If res judicata does not pertain to public policy, there are no rules 
available that would justify such a conclusion.102 
 

n Republic of Poland v Saar papier Vertriebs GmbH, the Swiss Federal Court 
at “lack of jurisdiction” is not the appropriate ground to challenge an arbitration 

that disregards the effects of a prior award: 
“Vielmehr wäre das Gericht diesfalls berufen, einen Nichteintretensentscheid zu 
fällen, dessen Begründung in der res iudicata und nicht in seiner fehlenden 
Zuständigkeit liegt.  Somit wäre selbst bei Annahme einer res iudicata der 
Beschwerdegrund von Art. 190 Abs. 2 lit. b IPRG nicht gegeben.  Es Käme 
diesfalls allenfalls eine Verletzung des Ordre pub

                                                 
98 Arts. 123 and 27 respectively;  [Belgium, Cour de Cassation, 8 December 1971]; 
99 Art. 123; 
100 If a state court fails to respect the res judicata effects of an arbitration award, the public policy nature of 

portance for the validity of the court’s subsequent judgment.  In Belgium, 
ts lack of public policy is that res judicata can only be invoked before the court 

uns the risk that the award might be subsequently set aside: (1) for lack of a valid 

 

those effects is only of minor im
for example, one effect of i
of first instance or on appeal, but not for the first time before the Cour de Cassation; [Fettweis 1987] p. 279;  
[Belgium, Cour de Cassation, 20 October 1994]; [Belgium, Cour de Cassation , 21 June 1990]; 
101 [ILA, Key Issues] n° 1.17; 
102 [Biren 1993] p. 1055;   
HANOTIAU and HASCHER list four reasons why an arbitrator who renders an award in violation of res 
judicata would r
arbitration agreement or because the tribunal has exceeded its mandate having become functus officio upon 
rendering the first award; (2) because its reasons contradict those of the first award; (3) on account of a
violation of due process; (4) for violation of public policy if a second award is rendered in the same 
proceedings;  
however, none of these grounds applies to the violation of res judicata by an(other) arbitral tribunal in 
separate arbitration proceedings; [Hanotiau 2005] p. 248; [Hanotiau 2003] p. 47; [Hascher 2004] p. 28-29; 
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iudicata nicht die Zuständigkeit des Schiedsgerichtes beschlägt, kann auf die 

y.  The Court of Appeal rejected 
these a
inconsi

tence arbitrale du 13 février 2003 n’étant pas inconciliable avec une 

e been inconsistent with 
  Thus, it is not the violation of res judicata as such that violates public 

diesbezügliche Rüge nicht eingetreten werden.”103 
 
2.32 Even though res judicata is generally not considered to pertain to public policy in 
France, the French courts may recently have gone in that direction.  The first indication in 
that sense was given by the Court of Appeal of Paris in SA Sucres et Denrées v Société 
Multitrade Cairo.104  In that case, a seller relied on a first arbitration award between 
himself and buyer B which determined the liability of the parties in the faulty execution 
of the contract.  In the seller’s opinion, this award also engaged the liability of a third 
party buyer A, a joint debtor in solidum of buyer B. The award received an exequatur in 
France.  However, in a second arbitration between the seller and the two buyers, the 
tribunal ordered the seller to pay several sums to buyer A related to the execution of the 
same contract and decided that the seller was not entitled to damages.  The seller argued 
that this second award violated the authority of res judicata of the first award, which 
would constitute a violation of international public polic

llegations, stating that the seller did not show in which sense the second award was 
stent with the first award.  The Court concluded: 
“Que la sen
décision en France la violation alléguée de l’ordre public international n’est pas 
établie.”105 

If this decision may be interpreted a contrario, this would imply that there would have 
been a violation of public policy if the second award would hav

106the first award.
policy, but the inconsistency that may flow from re-litigation.107 
  
Several years earlier, the French Cour de Cassation had already indicated the importance 
of the principle of consistency in the famous Hilmarton case. 108 The Court of Appeal of 
Paris had granted the exequatur to an arbitration award, even though this award had been 

                                                 
103 Cf. The Fomento case, in which the Swiss Federal Supreme Court decided that it would be contrary to 
public policy to have two equally enforceable but contradictory judicial decisions between the same parties 
relating to the same action ; [Switzerland, Federal Supreme Court, 14 May 2001]; see [Söderlund 2005] 
p.312 ;  however, if one of the parties explicitly raises the res judicata effect of a prior award, it is our 
submission that the second decision maker must refrain from reviewing the issues decided in the award, 
since the decision in the award exhaust the jurisdiction of all potential adjudicators on those issues; cf. 
supra; 
104 [France, Court of Appeal Paris, 10 March 2005]; 
105 MIGNOT criticized the decision, stating: “les deux sentences règlent effectivement les mêmes questions 
litigieuses, dans un sens le plus souvent oppose.  Du point de vue des conditions objectives de l’autorité de 
la chose jugée, la première sentence aurait dû avoir l’autorité relativement à la seconde sentence.  
Cependant, la défaillance de l’un des acheteurs dans la première instance arbitrale devait mettre en échec 
l’extension de l’autorité de la chose jugée.  Cette défaillance  n’est pas clairement mise en avant, alors 
qu’elle constitue le clef permettant d’expliquer la solution finale retenue par le Cour.”; [Mignot 2006] p. 
466; 
106 HASCHER states that contradictions between two arbitration awards resulting from a violation of res 
judicata can be scrutinized and possibly sanctioned as a violation of public polcy; [Hascher 2004] p.30 
(criticizing [France, Court of Appeal, 22 May 1997]); contra [Jarrosson 2007] n° 29; 
107 Which implies that re-litigation itself is not considered to be a violation of public policy, as long as this 
re-litigation does not result in an inconsistent decision; 
108 [France, Cour de Cassation, 10 June 1997] ; 
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success
exequa
resulted
Cassati

ant ainsi, alors que l'existence d'une décision française irrévocable 

ard.  Rather, the court’s decision granting 
 the second award would violate the res judicata of the court decision 

ed by the High Court of London.  Subsequently, 
nforcement was sought in France of a second arbitration award.  The Cour de Cassation 

g with the same dispute.  Since 
assation relies on the res judicata effect of the court judgments granting enforcement, 

econdly, in the Putrabali case the parties frequently referred to public policy in their 

n 
rance, the challenge would have to be based on the breach of the res judicata effect of 

                                                

fully challenged in Switzerland.  Subsequently, the French courts also granted 
tur to the Swiss decision that nullified the award and to a second award that 
 from an arbitration that was initiated after the Swiss nullification.  The Cour de 

on quashed these decisions, stating that: 
“en statu
portant sur le même objet entre les mêmes parties faisait obstacle à toute 
reconnaissance en France d'une décision judiciaire ou arbitrale rendue à 
l'étranger incompatible avec elle, la Cour d'appel a violé [Article 1351 Code 
Civil];” 

In other words, the second arbitration award was not unenforceable because it violated 
the res judicata of the first arbitration aw
enforcement to
granting enforcement to the first arbitration award.  This subtle nuance allowed Cassation 
to justify a rejection of enforcement, without indicating one of the grounds listed in the 
New York Convention for such a rejection. 
  
The Cour de Cassation recently confirmed this position in the Putrabali case.109  The 
facts were very similar: the French courts granted exequatur to an English arbitration 
award, which was partially annull
e
stated that the res judicata effect of the French judgment that granted exequatur to the 
first award prevented the enforcement of the second arbitration award which was 
incompatible with the first award.   
 
Three conclusions may be drawn from these decisions.  Firstly, the Courd de Cassation 
does not sanction the inconsistency between two arbitration awards, but the inconsistency 
between judgments granting enforcement to inconsistent arbitration awards.  This 
approach raises questions about what would happen if the second award would be granted 
enforcement in France before a prior award dealin
C
and not on the res judicata effect of the arbitration awards themselves, this would imply 
that the first award would be denied enforcement, even if it was first in time and the 
second award violated its authority of res judicata.110 
 
S
grounds for cassation.  The Cour, however, did not once mention public policy in its 
answer to those grounds, which may indicate that it does not consider the inconsistency 
between two arbitration awards as a violation of public policy. 
 
Thirdly, given the nuances applied by the Cour de Cassation, it seems unlikely that the 
French courts would accept the challenge of an arbitration award which violates the res 
judicata effects of a prior arbitration award, particularly if that first arbitration award has 
not received an exequatur in France.  If the first award has been declared enforceable i
F

 
109 [France, Cour de Cassation, June 2007]; 
110 [Jarrosson 2007] n° 30; 
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the judgment granting enforcement by the judgment that would reject the challenge of a 
second, incompatible arbitration award.  However, such reasoning would require that 
rejection of a challenge equals enforcement or at least recognition of the second award. 
 
2.33 In the United States, the courts are reluctant to review an arbitral tribunal’s 
decision on the res judi 111cata effects of a prior award.  Thus, in Bear Stearns v Ontario,  
the
bas for the Second Circuit agreed 

ard itself was 
inconsistent with another arbitration award.  In the Court’s opinion, this decision clearly 
did not amount to a manifest disregard of the law.  This reluctance to review an 
arbitrator’s decision on res judicata confirms that in the United States the violation of a 
prior award’s res judicata effects does not amount to public policy either. 

                                                

 appellant argued that the arbitrators should have applied collateral estoppel on the 
is of a prior arbitral award.  The US Court of Appeals 

that an arbitration decision may have collateral estoppel effects in a later litigation or 
arbitration.  However,  

“an adjudicator is generally accorded ‘broad discretion’ in determining whether or 
not collateral estoppel should apply in a given case”.   

The Court would only review the arbitrator’s decision on that point for ‘manifest 
disregard of the law’.112   Under that standard, the second award may only be vacated if 
two cumulative requirements are met.  Firstly, the second arbitrator knew of the 
governing legal principle (in this case: collateral estoppel) yet refused to apply it or 
ignored it all together; secondly, the law ignored by the arbitrators was well defined, 
explicit, and clearly applicable to the case.  In the case at hand, the second arbitrator had 
denied collateral estoppel to a prior arbitration award because that aw

 
111 See [Lightner 2006] p. 1121; 
112 Cf. [U.S. Court of Appeals for the Eight Circuit, Marshall v Green Giant]; the Court stated that manifest 
disregard exists when the arbitrator commits an error that was “obvious and capable of being readily and 
instantly perceived by the average person qualified to serve as an arbitrator.  Moreover, the term 
‘disregard’ implies that the arbitrator appreciates the existence of a clearly governing legal principle but 
decides to ignore or pay no attention to it.”; In this case, the arbitration panel decided on the offensive 
collateral estoppel effect of its award in favor of third parties.  The Court gave a hint that it considered the 
decision of the arbitrators to be wrong, however: “Green Giant has made several convincing arguments 
demonstrating that offensive collateral estoppel should not have applied, and our decision may well have 
been different had the decision been made by a district court instead of an arbitrator.  However, even if we 
agree with Green Giant that the arbitrator made an error of law, we still cannot say that the arbitrator 
disregarded the law.”; see [Lightner 2006] p. 1121; However, if the second arbitrator attaches more 
preclusive effects to a prior award than are acceptable under the applicable rules of res judicata, his 
decision may amount to a violation of the rights of due process of the party that is precluded from litigating 
certain claims or issues; this may/should result in a successful challenge of the second award; 
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IV. CONCLUSION 
 

2.34 Res judicata does not pertain to public policy.  This, however does not imply that 
certain consequences typical for rules of public policy cannot attach to the res judicata 
effects of an arbitration award.  Res judicata is based on foundations with both private 
and  public dimensions.  Even though the public dimensions are not strong enough to 
justify the public policy character of res judicata, the public interests may affect its 
application. 
 
Failure to apply res judicata (to its full extent) does not amount to a violation of public 
policy.  By contrast, a court or arbitral tribunal that attaches excessive effects to a prior 
arbitration award may violate public policy.  Res judicata, by definition, limits the 
parties’ right to litigate claims and present arguments and evidence.  Excessive limitation 
of those rights is a violation of the right of due process. 
  
Given the risk-laden consequences of attaching too much effects to a prior award and the 
relatively risk-free consequences of attaching too little effect or even no effect to a prior 
award, arbitrators tend to take a very conservative approach towards res judicata, 
particularly in a third party context.  Nevertheless, it is our submission that arbitrators, as 
well as courts, should attach that effect to prior arbitration awards vis-à-vis third parties 
that enhances finality, legal certainty, consistency and efficiency to the largest possible 
degree, without violating the parties’ and third parties’ rights of defense.  The following 
Chapters will examine how this is best done.    
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I. DEFINING PARTIES AND THIRD PARTIES 
 
 

3.01 To rephrase Tolstoy: “[Parties] are all alike, every [third party] is [a third party] 
in its own way”1.  Third parties come in all shapes and sizes: for the large majority of 
them an award between others will never be relevant; for others it may be relevant, even 
though the reasons for that relevance may widely differ.  Therefore, it is not surprising 
that third parties are usually defined a contrario as “all those who are not a party”.   
Unfortunately, defining who is “a party” seems to be a difficult task as well.  So difficult 
that the ILA refrained from formulating definitions as to the notion of parties in its Final 
Report on Res Judicata and Arbitration.2    
 
3.02 The confusion surrounding the concept of “party” is the first example of how 
courts and scholars have unnecessarily complicated the theory of res judicata.  These 
complications are a consequence of the strict application of the principle of privity 
(“relativité”), according to which judgments and arbitration awards may only affect the 
parties.3 The lack of effect vis-à-vis third parties, however, generates multiple 
undesirable consequences, such as inconsistency and procedural inefficiency.4  To 

                                                 
1 After the opening line of Anna Karenina: “Happy families are all alike, every unhappy family is unhappy 
in its own way.”; [Tolstoy 1877];  
2 [ILA Final Report]  n° 47; 
3 The requirement of identity of parties for res judicata in Art. 27 of the Belgian Code of Civil Procedure 
and in Art. 1352 of the French Code of Civil Procedure is a reflection of this principle; 
4 [De Page 1967] p. 1031-1032; 
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remedy those consequences, courts and commentators have developed theories that allow 
them to extend the effects to third parties, without abandoning the principle of privity.  
Such an extension is only possible by assimilating certain third parties with parties.5  This 
is mostly accomplished through a fiction of “virtual representation” (cf. infra).  However, 
by assimilating certain third parties with parties, the representation-fiction unnecessarily 
creates confusion about the definition of “parties”.  BELLET’S frustration perfectly 
illustrates the resulting situation: 

“Les définitions elles-mêmes sont floues, contradictoires et évolutives.  J’en veux 
pour preuve qu’après avoir lu un manuel de procédure qui fait autorité sur la 
procédure en général, et en particulier la tierce opposition et les arbitrages, j’ai 
trouvé un renvoi comme dans le Petit Larousse.  Au mot tiers, on pouvait lire : 
‘Celui qui peut faire tierce opposition’  et à tierce opposition, on lisait : ‘ouverte 
aux tiers’.  Venant d’auteurs assez renommés, j’ai été chagriné et un peu 
inquiet.”6 
 

3.03 All fictitious assimilations of third parties with parties should be abandoned, in 
order to get back to a restrictive but clear definition of “parties”. 7  If certain categories of 
third parties should be affected by decisions between others, it is preferable to recognize 
their third party-status, but to reconsider the principle of privity.  In order to define the 
concept of “parties”, a distinction should be made between awards on jurisdiction and 
awards on the merits.   

 
3.04 Party to an award on jurisdiction are all those over whom it has been claimed that 
the arbitrator has jurisdiction, whether or not the arbitrator eventually assumed 
jurisdiction over that party.  Following the Kompetenz-Kompetenz principle, the 
arbitrator has jurisdiction erga omnes to decide on his own jurisdiction.  Accordingly, all 
those of whom the arbitrator has decided whether or not they fall under his jurisdiction, 
should be considered parties to that decision.  If this were not the case, an award in which 
the arbitrator decided that there is no valid arbitration agreement would have no parties.  
This would lead to the absurd result that the question of jurisdiction could be re-litigated 
ad infinitum.   

 
The suggestion that the parties to an arbitration award are the parties to the arbitration 
agreement should be rejected.  Third parties to the arbitration agreement may become 
party to the award.  Moreover, in some cases not all parties to the arbitration agreement 
take part in the arbitration.8  One would have to stretch the definition of “party to the 

                                                 
5 [Boyer 1951] p. 169; 
6 [Bellet and Mezger 1981] ; 
7 Cf. Goutal’s strict definition of ‘party to the contract’: “Pour engager le débat sur des bases saines, il faut 
donc adopter une définition claire des tiers et des parties.  On dira que sont parties tous ceux qui ont fait 
concourir leur volonté à la formation du contrat, soit en personne, soit par le biais d’un mécanisme de 
représentation parfaite, et que sont tiers tous les autres (y compris donc les héritiers, les cessionnaires, les 
subrogés…) Cette définition est certes très étroite, et comprend comme toute définition une part 
d’arbitraire.”; [Goutal 1988] 440-441; 
8 [Jarrosson 2007] n° 35; [Goutal note 1988] p. 291-292;  MOURRE distinguishes ‘tiers absolus’ from ‘tiers 
imparfaits’ ; tiers absolus are those third parties to the arbitration proceedings and award that are not parties 
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award” very far, in order to bring the parties to the agreement that did not take part in the 
arbitration under that category.  This was confirmed by the French Cour de Cassation.9  
The Court decided that having been represented at the conclusion of the arbitration 
agreement is not sufficient to be considered a party to the arbitration proceedings.10  
GOUTAL noted brilliantly : 

“Si l’arbitrage est une sorte de voyage dont l’accord compromissoire est le billet, 
on admettra que l’achat du billet puisse être laissé à un coursier, mais que 
l’intéressé tienne à monter lui-même dans l’avion… il ne peut donc y avoir, quant 
à la représentation, d’assimilation de l’accord à l’instance.”11 
 

Factually, the decision who is and who is not a party to the award on jurisdiction does not 
rest with the arbitrator, but with the parties themselves.  One can become subject to an 
arbitrator’s decision on jurisdiction either at his own initiative, by filing a claim in 
arbitration or by requesting to intervene or be joined; or, one can become subject to that 
decision at the initiative of another party, by being named as a respondent, invited or 
requested to intervene or join.  In any event, some formal implication in the arbitration is 
required.  This implication can be derived from the award, procedural orders or the 
record, but also from other procedural documents such as the request for arbitration and 
the answer to that request, the mission statement, memoranda, requests to intervene etc.  
While the arbitrator’s decision on jurisdiction can be challenged, a person cannot 
challenge his being a party to that decision. 

 
The decision on jurisdiction should not be considered a simple yes or no-question.  All 
findings that are necessary to reach the decision on jurisdiction form an integral part of 
that decision, even if these findings touch the merits of the case.  Accordingly, a person 
may be a party to certain decisions on the merits that are rendered by a tribunal that 
declined jurisdiction over that person.  This submission is supported by statutory 
provisions such as Article 95 of the French Code of Civil Procedure, which provides with 
regard to judgments on jurisdiction: 

“Lorsque le juge, en se prononçant sur la compétence, tranche la question de fond 
dont dépend cette compétence, sa décision a autorité de chose jugée sur cette 
question de fond.” 
 
 

3.05 Party to an award on the merits are all those over whom the tribunal has assumed 
jurisdiction.  Whether or not those parties accepted the jurisdiction of the tribunal and/or 
actively took part in the arbitration proceedings is irrelevant.  Further, this definition 
implies that certain persons may be party and third party to the same award, e.g. if the 
arbitrator decides that he has no jurisdiction over Tertius, but decides in the same award 
                                                                                                                                                  
to the arbitration agreement ; parties to the arbitration agreement that do not take part in the arbitration are 
‘tiers imparfaits’ ; [Mourre 2001] n° 15-16;  
9 [France, Cour de Cassation, 5 June 1985];  
10 Confirmed in [France, Cour de Cassation, 14 October 1987] : “Attendu, qu’en statuant comme elle l’a 
fait sans rechercher si, comme il était allégué, René Wasteels n’avait pas la qualité de mandataire des 
cédants, non seulement dans la conclusion du contrat, mais également dans la procédure d’arbitrage, la 
Cour d’appel n’a pas donné de base légale à sa décision au regard de [art. 1351 et 1998 CC]” ; 
11 [Goutal, Note 1988] p. 290; 
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that he does have jurisdiction over Primus and Secundus and resolves their dispute on the 
merits, Tertius will only be party to those parts of the award that related to the tribunal’s 
jurisdiction in his regard, but a third party to the rest of the award.  If this distinction 
would not be made, the absurd result would be that someone can be a party to a decision 
on the merits rendered by a tribunal (or a court) that has acknowledged that it has no 
jurisdiction over that person.12  Such a conclusion would create undesirable expediencies 
for parties who may wish to bring their opponents before incompetent courts and 
tribunals, and moreover, bind them to their decisions.   The fact that the third party may 
have presented a full defense on the merits does not change his third party-status as to the 
decision on the merits.  However, this fact may have an influence on the effects of that 
decision in subsequent proceedings (cf. infra).  

 
The decision who is and who is not a party to the award on the merits rests solely with the 
arbitrator rendering that award.  This decision, right or wrong, cannot be questioned in 
later proceedings, unless the award itself is challenged.  An arbitrator’s decision that a 
certain person is a party to the award may potentially be challenged on the basis of lack 
of jurisdiction, even though it may be difficult to determine the appropriate ground in that 
respect (cf. infra).  However, it is considerably more difficult to challenge the arbitrator’s 
decision that a certain person is not a party to the award, since there are no grounds 
readily available in case the arbitrator unrightfully declined jurisdiction.   

 
In that regard, an interesting case arose before the French Cour de Cassation in 2001.13  A 
group of claimants indicated as “les consorts Fabre”, had filed a claim in arbitration. 
Yves Fabre was not one of those claimants.  Nevertheless, the award mentioned Yves 
Fabre among the parties to the proceedings.  Subsequently, the Tribunal rendered a 
second award, stating that due to a material error the name of Yves Fabre was mentioned 
in the list of parties and that it should be removed.  The consorts Fabre challenged the 
second award for breach of the authority of res judicata.  The Court of Appeal, followed 
by the Cour de Cassation, rejected the challenge, stating that the claimants failed to 
indicate on which one of the grounds mentioned in Art. 1484 of the French Code of Civil 
Procedure their challenge was based. 

 
The difficult cases of distinguishing parties from third parties are those in which a person 
played a certain role in the proceedings, while it is not clear whether the arbitrator 
assumed jurisdiction over that person.  In that regard, the criterion should be the 
formalistic implication in the arbitration, either by the filing of a claim, or by a formal 
request for joinder or intervention.  It is not required, however, that the joinder or 
intervention is aimed at the filing of a separate claim by or against the intervening person.  
This criterion implies that witnesses or persons acting behind the scenes should not be 
considered “parties” to the arbitration or the award.  By contrast, those who formally 
intervene to support the claim or defense of another party, without raising a claim of their 
own, or without being the respondent to a separate claim, should nevertheless be 
considered to be a party to the award.  
 
                                                 
12 Except as for findings on the merits that lead to the decision on jurisdiction ; cf. supra; 
13 [France, Cour de Cassation,18 January 2001]; 
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In cases of ‘real’ representation, i.e. representation based on agreement, the law or a court 
decision,14 the represented person is a party to the arbitration,15 while his representative 
is not.  This follows directly from the definition of “party”: the arbitrator only assumes 
jurisdiction over the represented person and not over the representative in his personal 
capacity.  The only case in which the representative is a party to the award is when he 
simultaneously acts in his personal capacity and in his capacity of representative.  French 
and Belgian law state that the parties must act “in the same capacity” for res judicata to 
apply.  DE PAGE correctly remarks that this phrase adds nothing to the requirement of 
identity of parties.16  In Common Law it is said that the parties must claim or defend “in 
the same right” as they claimed or defended in the earlier action.17  Since the identity of 
the parties is not determined on the basis of their physical identity, but (also) on the basis 
of their legal identity, it is perfectly possible that the same physical person is not the same 
party in subsequent actions, or that the same party is represented by two distinct physical 
persons.18   
  
In that regard, the provisions in the Belgian and French Codes of Civil Procedure 
according to which a person who was represented in the judgment principally may not 
initiate tierce opposition should be considered as superfluous (Arts. 1122, 4° and 583 
respectively).  Since the persons that were represented are parties to the judgment, they 
cannot initiate tierce opposition, a form of recourse that is reserved to third parties.  The 
French provision seems to be a relic of the virtual representation theory.  This is reflected 
by the fact that the following paragraph of the Article makes an exception for creditors 
and other assigns.  The Belgian provision might have been inspired by the fact that 
representation is deemed to end in case of fraud.  Given the absence of representation, the 
‘represented person’ would be a third party to the proceedings.  In any event, it would be 
preferable to delete or clarify these provisions. 
 
3.06 Our submission that the parties to the arbitration award are those persons over 
whom the arbitral tribunal assumed jurisdiction is confirmed by the jurisprudence of 
courts in enforcement proceedings.  The following Part examines that jurisprudence from 
three angles: ambiguous identification of the parties, enforcement by or against third 
parties and challenge of the tribunal’s jurisdiction ratione personae. 

                                                 
14 See Art. 1122, 4° Belgian Code of Civil Procedure, which mentions these three categories of 
representation ;   
15 [Goutal, Note 1988]; 
16 [De Page 1967]; 
17 [Barnett 2001] p. 63; 
18 Idem, p. 66; 
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II. THE ENFORCEMENT PERSPECTIVE 
 
 

Introduction 
 
 
3.07 Execution of the award is the final step in the resolution of a dispute.  If the losing 
party fails to execute the award voluntarily, the winning party may seek enforcement via 
the courts.  At first sight, the involvement of third parties in this scheme of execution and 
enforcement may seem to be a rare or even non-existent phenomenon.  Practice, however, 
proves different.  Three factual patterns are regularly reported.  Firstly, the party against 
whom enforcement is sought may argue that he is not the person (ambiguously) identified 
in the award; in other words, the party alleges that he is a third party to the award (A.).  
Secondly, a claimant may seek enforcement against someone, even though he recognizes 
that the person in question is a third party to the arbitration award; alternatively, a 
claimant may seek enforcement of an arbitration award to which he was a third party (B.).  
Thirdly, the party against whom enforcement is sought may challenge the jurisdiction 
ratione personae of the arbitral tribunal; in other words, the party alleges that he should 
have been a third party to the award (C.).   
 
These three situations create very diverse problems.  Nevertheless, they share two 
fundamental questions.  Firstly, who can or should determine by or against who(m) the 
award may be enforced: the arbitral tribunal, the enforcement court or both?  Secondly, 
which criteria determine by or against who(m) an award may be enforced.  The following 
paragraphs will show that the authority lies primarily with the arbitral tribunal and that 
the tribunal’s decision on its jurisdiction ratione personae is the determinative criterion.  
These conclusions with regard to enforcement will support our submission that the parties 
to an arbitration award are all those over whom the tribunal assumed jurisdiction and that 
all others are third parties.  That distinction between parties and third parties should not 
only apply to the enforcement of the award, but also to all other questions regarding the 
effects of an arbitration award on parties and third parties. 
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A. Identification of the parties to the award 
 
 

Introduction 
 
3.08 The identification of the parties in the award is considered to be “a matter of 
common sense”.19  Even though it is hard to imagine an award that does not identify its 
parties, the way in which they are identified often leads to confusion.  This is for instance 
the case when the award imprecisely refers to the name of a company that is a member of 
a corporate group.  When the award refers to “Company X”, it may be unclear whether 
this is “Company X International Inc.”, “Company X Belgium N.V.”, “Company X 
France S.A.”, etc.  Likewise, if the owner of a company has given his own name to the 
company, the award may create doubt as to the question whether the owner himself, or 
his company is the party to the award.  Further, references made to the name of a State 
are often insufficient to determine whether the State as such, the Government of that State 
and/or a State Entity is party to the award.  Finally, if the award refers to a party or a 
group of parties by their family name, it may be unclear which member or members of 
that family actually are included in the arbitration. 
 
These ambiguities in the identification of the parties may play a particularly important 
role in enforcement proceedings.  The party against whom enforcement is sought may 
argue that he is not the person ambiguously identified in the award, so that he may not be 
held liable for the execution of the order.  When such an argument is raised, the 
enforcement court has two options: either it seeks to clarify the ambiguous identification 
of the parties itself; or it refers the question to the arbitral tribunal that rendered the 
award.20  Each option, however, has its own advantages, disadvantages and restrictions.  
These will be examined in the following paragraphs. 
 
 
 

1. Identification by the enforcement court 
 
 

a. Authority to identify the parties 
 
3.09 The most efficient method to clarify an ambiguous identification of the parties in 
the arbitration award is that the enforcement court itself  seeks to clarify the ambiguity.  
This solution avoids an interim procedure before the arbitral tribunal which necessarily 
takes extra time.  However, the question is whether the enforcement court has jurisdiction 
to clarify ambiguities in the award?  And if it does, how far can the court go in 
identifying the parties to the award? 

 
                                                 
19 [Fouchard, Gaillard, Goldman 1999] p. 770; 
20 A third, albeit less common option would be that the question is referred to a newly composed arbitral 
tribunal; cf. infra; 
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3.10 At times it has been argued that only arbitral tribunals may interpret an arbitration 
award, with the exclusion of the courts.  Such arguments are generally made in cases 
where it is impossible to recompose the arbitral tribunal that rendered the award.  In those 
situations, the question is whether a court or a newly composed arbitral tribunal should 
interpret the award.  Thus, in ICC case n° 6233 of 1992, a tribunal rendered two 
arbitration awards.  Later, the claimant requested a newly composed arbitral tribunal to 
interpret these awards.  The respondent argued that a request for interpretation before 
another tribunal than the tribunal which rendered the awards was inadmissible.  Rejecting 
this argument, the tribunal stated that its power to interpret the award: 

“is based on the arbitral clause itself, the purpose of which is to bar the jurisdiction 
of State courts; nothing authorizes the limitation of the effects of the arbitral clause 
when the subject of the dispute is the interpretation of the award rendered on the 
basis of this clause”21 

In other words, after the award is rendered, the courts should still decline jurisdiction 
over issues that fall under the arbitration clause, even if the decision to be taken is merely 
a matter of interpretation of a decision already rendered by an arbitral tribunal.   
 
Such considerations play a particularly important role in ICSID arbitration.  ICSID 
arbitrations are of a very specific nature, since the system is considered to be self-
contained and totally autonomous.  Therefore, no authority other than an ICSID tribunal 
would be allowed to interpret an ICSID award.  Accordingly, the ICSID Rules provide 
that if the original tribunal cannot be reconstituted, a new arbitral tribunal must be 
appointed specially for that purpose.22  The question is whether commercial arbitration 
enjoys an equal degree of autonomy that would ward of interpretation by the courts.  The 
answer is probably negative, since most drafters of arbitration statutes and institutional 
rules have been hesitant to permit interpretation by the tribunal in the first place, based on 
the rule that the tribunal becomes functus officio as soon as the award is rendered.  
Moreover, precluding the courts in general - and the enforcement court in particular - to 
interpret the award seems highly impracticable.   
 
Furthermore, several Arbitration Acts explicitly allow interpretation by the courts in case 
the arbitral tribunal can no longer be convened.  Thus, Article 1702 bis (5) of the Belgian 
Code of Civil Procedure provides that a request for interpretation must be submitted to 
the Court of First Instance whose president is competent to grant the exequatur.  
Likewise, Article 1475 (2) of the French Code of Civil Procedure provides that the 
request for interpretation may be brought before the court that would have had 
jurisdiction in the absence of an arbitration agreement.  Such provisions, however, may 
only serve as an argument in favor of interpretation by the enforcement court under a 
double condition.  The first condition is that these provisions are not to be read a 
contrario, meaning that they would exclude interpretation by the courts in case the 
original arbitral tribunal can be reconvened.  Secondly, one must assume that the courts 
indicated by these provisions do not enjoy exclusive jurisdiction to interpret the award.  If 
not, the court requested to enforce the award may have to refer the question to another 

                                                 
21 [ICC award in case n° 6233] p. 59; 
22 [Redfern and Hunter 2004] n° 8-102; in the authors’ opinion, the ICSID rules in this respect go further 
than the rules of other arbitration institutions; 
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court, which would be highly inefficient.  Therefore, the better approach is to allow the 
courts themselves to interpret the award if an ambiguity is raised incidentally before 
them. 
 
3.11 If we assume that courts are principally allowed to interpret ambiguous arbitration 
awards, the question remains whether they may interpret ambiguities regarding the 
identity of the parties. Some enforcement courts have indeed accepted this authority.  
Thus, in a case before the Court of Appeal of Munich, an English construction company 
sought the enforcement of an English award against W.W. GmbH & Co. KG, a German 
company of painting contractors.  The arbitration award, however, consistently referred 
to the respondent in the arbitration as “W.W.”, thus creating confusion as to whether it 
was the individual or the company by the name of W.W. that was a party to the award.  
The German Court stated that the identity of the parties may be clarified by the court in 
the context of the declaration of enforcement.  This conclusion was most likely inspired 
by the fact that the question for interpretation was rather obvious in the case at hand (cf. 
infra).  Nevertheless, other courts too have taken a similar position.   
 
Most courts, however, adopt a very hesitant approach when interpreting arbitration 
awards, also when the question for interpretation is not the identity of the parties.  Thus, 
in Liberty Re v Transamercia Occidental Life Insurance Co.,23 Liberty Re sought to 
enforce an arbitration award regarding the termination of a reinsurance contract.  The 
defendant, however, moved to stay the award and remand it to the arbitrators for 
clarification of two passages of the award.  The U.S. District Court for the Southern 
District of New York accepted this request for only one of the passages.  With regard to 
that passage, the Court stated that it must not go beyond the award to decide questions 
that the arbitrator did not decide.  A court should not endeavor to formulate its own 
interpretation of an unclear arbitration award.  Accordingly, a court should not attempt to 
enforce an award that is ambiguous or indefinite, but should remand the award to the 
arbitrators so that the court will know exactly what it is being asked to enforce.  This, 
however, does not imply that every ambiguity requires that the award be remanded to the 
arbitrators.  The Court noted that an award may be confirmed where the true intent of the 
arbitrator is apparent.  Therefore, it refused to remand the award to the arbitral tribunal 
for interpretation of the second passage. 

 
A similar distinction between “profound” and “superficial” questions of interpretation 
may also be found in the jurisprudence regarding ambiguous indications of the parties to 
the arbitration award.  For example, in Chios Charm Shipping v Rionda e.a.,24 another 
case before the U.S. District Court for the Southern District of New York, Chios 
requested the confirmation of an award against three respondents: Czamilow-Rionda Far 
East Ltd., Czamilow-Rionda Company Inc. and Czamilow-Rionda Trading Company.  
The award – which was rendered by default - generally referred to the parties as “Owner” 
and “Charterer”.  At two instances, however, it stated that Czamilow-Rionda Far East 
Ltd. was the charterer.  The two other respondents in the enforcement proceedings argued 
that they were not parties to the arbitration and the resulting award.  Further, the 
                                                 
23 [U.S. District Court, Southern District of New York, Liberty Re. v Transamerica] p. 1125; 
24 [U.S. District Court, Southern District of New York, Chios Charm v Rionda] p. 950; 
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respondents asserted that the arbitrators had the sole authority to determine who was 
bound by their arbitral award, so that the Court could not re-consider the matter.  The 
Court agreed in part, stating that: 

“While a court may modify or correct an award to accomplish the arbitrator’s 
actual intent, if the language of the award is so unclear or ambiguous that the 
arbitrator’s intent cannot be discerned, the court must send the award back to the 
arbitrators for clarification.” 

In the instant case, however, the Court was of the opinion that it was not necessary to 
send the award back to the arbitrators. The wording of the award, which only referred to 
Czamilow-Rionda Far East, was deemed sufficiently clear to determine that the 
arbitrators only intended that company to be a party to the award.  
 
In any event, the enforcement courts are cautious not to allow enforcement against a 
person whom the arbitral tribunal not intended to be a party.  Thus, in Norsk Hydro ASA v 
The State Property Fund of Ukraine e.a.,25 the successful claimant in an arbitration 
sought to enforce the award that was rendered against ‘the Republic of Ukraine, through 
the State Property Fund of Ukraine’ against both the State Property Fund of Ukraine and 
the Republic of Ukraine.26  The English High Court of Justice ruled that it had no 
authority to “iron out” the ambiguity in the naming of the relevant respondent to the 
award by purporting to enforce the award in different terms.   

“There is an important policy interest, reflected in this country’s treaty 
obligations, in ensuring the effective and speedy enforcement of such 
international arbitration awards; the corollary, however, is that the task of the 
enforcing court should be as ‘mechanistic’ as possible.  Save in connection with 
the threshold requirements for enforcement and the exhaustive grounds on which 
enforcement of a NY Convention award may be refused […] Save in connection 
with the threshold requirements for enforcement and the exhaustive grounds on 
which enforcement of a NY Convention award may be refused […] the enforcing 
court is neither entitled nor bound to go behind the award in question, explore the 
reasoning of the arbitration tribunal and second-guess its intentions.” 

The Court stressed the importance of addressing such issues before the stage of the award 
is reached.  If, however, an ambiguity remains in an award, the Court noted, it has to be 
addressed in the course of any argument as to enforcement, so far as the enforcing court 
is concerned.    
 
3.12 These cases show that enforcement courts do accept to interpret ambiguous 
identifications of the parties in the award, however, only in cases where the intent of the 
arbitral tribunal can be clearly derived from the wording of the award.  Enforcement on 
the basis of an interpretation that goes beyond the clear intent of the tribunal is either 
denied, or the question of ambiguous identification is sent back to the tribunal for 
clarification.  This approach should be approved since it reaches a good balance between 
the efficiency of interpretation by the enforcement court itself and respect for the 
jurisdiction and autonomy of the arbitral tribunal. 

                                                 
25 [England, High Court, Queens Bench Division, Norsk Hydro v Ukraine] p. 885; 
26 The claim for enforcement was further directed against Concern Primorsky; there was no discussion that 
this third respondent was indeed a party to the arbitration award;   

 45



CHAPTER 3 – DEFINING PARTIES AND THIRD PARTIES 

 
 

b. – Criteria for the identification of the parties 
 
3.13 The cautious approach of the enforcement courts in accepting to interpret an 
ambiguous identification of the parties themselves is mirrored by a stringent approach as 
to the criteria that may be applied for such an interpretation.  
 
3.14 Certain alleged ambiguities may be ruled out easily since there can be no real 
confusion.  Thus, in a case before the Dutch Courts, the defendant objected to 
enforcement of a CIETAC award by ‘China Packaging Design Corporation’, because the 
arbitral award was rendered in favor of ‘China Packing Design Corporation’.27  The 
Court rejected the argument, stating that:  

“The fact that the award writes ‘Packing’ instead of ‘Packaging’ appears to be a 
typographical error, the more so as it is unclear whether the mistake was made by 
CIETAC or in the translation.”28  

Other such “obvious” cases have arisen when one of the parties changed names after the 
rendition of the award.  For example, an appellant argued before the Federal Supreme 
Court of Switzerland that the Court of Appeal had arbitrarily found the American law 
firm ‘Russin & Vecchi’ to be the creditor of sums awarded by an arbitral award, whereas 
both the fees agreement and the arbitral award referred to the law firm ‘Kaplan, Russin & 
Vecchi’.  The Supreme Court was clearly not convinced by that argument: 

“Despite this – often verbose – argumentation, the opinion of the Court of 
Appeal…, does not appear to be arbitrary.  It is not unsustainable to find that the 
fees are owed to the law firm ‘Russin & Vecchi’, independent of the lawyers 
therein associated; the action is the same, as it concerns payment for the same 
mandate – the proceedings against the Republic of Guinea – so that the appellant 
does not run the risk of having to pay twice, to the law firms ‘Russin & Vecchi’ 
and ‘Kaplan, Russin & Vecchi’, respectively.  The manner in which the claimant 
is indicated does not lead to confusion as to the identity of the real creditor.”29 

Likewise, the Supreme Court of Hong Kong rejected the objections of the defendant in a 
case where the claimant had simply changed its name.30 
 
3.15 By contrast, other ambiguities are much more difficult to clarify.  Enforcement 
courts that do accept to interpret such ambiguities themselves agree that the terms and 
express indications in the award provide the basis for its interpretation.  Even more 
importantly, the fact that the award does not explicitly mention a certain person may be 
decisive in determining that that person is a third parties.  Thus, in the case of Chios 
Charm Shipping v Rionda e.a.,31 the U.S. District Court for the Southern District of New 

                                                 
27 This case illustrates that the ambiguity may not only concern the identity of the party against whom 
enforcement is sought, but also the identity of the party that seeks enforcement; 
28 [the Netherlands, Court of First Instance Zutphen, 11 November 1998] p. 726; 
29 [Switzerland, Federal Supreme Court, 9 January 1995] p. 795; 
30 [Hong Kong, Supreme Court, 24 September 1992] p. 187; 
31 [U.S. District Court, Southern District of New York, Chios Charm v Rionda] p. 950; cf. supra; 
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York based its decision not to allow confirmation of the award against two of the 
defendants on “the plain language of the award”.  The award – which generally referred 
to the defendant as ‘Rionda’ - only made explicit mention of the company Rionda Far 
East.  Chios failed to introduce evidence that the arbitrators intended to impose liability 
upon the other two ‘Rionda’ companies that were not explicitly mentioned in the award. 
  
In another case before the U.S. District Court for the Southern District of New York, a 
Swiss company (Noga) sought enforcement of an arbitration award against the Russian 
Federation.32  The award used the terms ‘The Government of the Russian Federation 
(Russia)’, ‘Russian Federation’, ‘Government of the Russian Federation’ and ‘Russia’ 
interchangeably.  Moreover, the request for arbitration named the Russian Federation as 
the only respondent.  Nevertheless, the Court rejected enforcement against the Russian 
Federation, since the award was ultimately rendered against the Russian Government and 
did not state that the Russian Federation was responsible for the Russian Government’s 
liabilities or that it was a party to the arbitration.   
 
3.16 The indication of the parties in the contract on which the arbitration was based 
may sometimes provide guidance for the identification of the parties to the arbitration 
award as well.  Thus, in Black Sea Shipping Co. v Italturist SpA,33 the respondent 
objected that it was not a party to the arbitration award since the arbitrators mentioned the 
‘firm Italturist’ instead of the company Italturist (SpA in liquidation).  The Court of 
Appeal of Milan ruled that this objection was clearly unfounded, i.a. since the award as a 
whole identified the company Italturist as a party to the contracts on which the debt was 
founded and Italturist did not deny being a party to the four charterparties on which the 
award was based.  Similarly, the Court of Appeal of Munich considered that the 
respondent in the enforcement proceedings was a party to the construction contract and 
the separately concluded arbitration agreement underlying the arbitration to which he 
claimed not to be a party.34  
 
This, however, should not lead to the conclusion that the parties to the arbitration award 
are necessarily identical to the parties to the (original) arbitration agreement.  It is 
perfectly possible that one or more parties to the arbitration agreement did not take part in 
the actual arbitration.  If enforcement against these parties to the agreement would be 
allowed under the assumption that they necessarily were parties to the arbitration 
proceedings - even though they may not even have been given notice of the arbitration - 
there would be a clear violation of their rights of defense.  Furthermore, third parties to 
the arbitration agreement may become party to the arbitration on various grounds.  Thus, 
a determination of the parties to the award based on the parties to the arbitration 
agreement may be either too wide or too restrictive.    
 
                                                 
32 [U.S. District Court, Southern District of New York, Compagnie Noga v Russian Federation] p. 1025; 
33 [Italy, Court of Appeal Milan, 4 October 1991] p. 415; 
34 [Germany, Court of Appeal Munich, 28 November 2005] p. 725; In this case, where the question was 
whether the private person or the company W.W. was party to the award, he Court’s conclusion was 
supported by other elements too, such as the statement in the award that the defendant was a firm of 
contractors and the fact that the subject matter of the arbitral award was an enterprise-related transaction 
and statement made by the claimant in related proceedings;   
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3.17 It may seem surprising that enforcement courts need to scrutinize the award to 
determine who the parties to the award are, while the clear identification of the parties 
may be assumed to be an essential element of every arbitral award.  However, the 
phenomenon of ambiguous identifications can easily be explained. 
 
Firstly, there are very few rules on the manner in which the parties must be identified in 
the award.  Most arbitration statutes and institutional rules do not even list the 
identification of the parties among the required mentions of the award, let alone the 
elements by which the parties should be identified.  This is the case for i.a. the 
UNCITRAL Model Law, the Swiss Code, the English and United States Arbitration act, 
as well as the ICC, LCIA, CEPANI, Swiss and AAA International Arbitration Rules.  
The acts and rules that do contain a requirement of identification generally are not very 
specific.  Thus, the rules of DIS, the German Arbitration Institute, provide that “the 
award shall contain full identification of the parties to the arbitral proceedings”.  The 
Belgian and Dutch Codes of Civil Procedure state that the award shall contain the names 
and domiciles of the parties (Art. 1705 – 5° (c) and Art. 1057 – 4° (b) respectively), while 
the rules of the Netherlands Arbitration Institute add the seat or actual residence of the 
parties to the required mentions.   
 
The French Code of Civil Procedure probably provides the most precise requirements.  
Article 1472 requires that the award indicates “the last names, first names or 
denomination of the parties, as well as their domicile or corporate headquarters”.  
However, even this provision cannot guarantee that the arbitral tribunal will actually 
identify the parties as such in the award, or that its failure to do so will have 
consequences.  Thus, in a case before the Court of Appeal of Paris, the arbitrator had 
failed to mention the first name of one of the parties.  In the particular case, this was 
problematic since both father and son were domiciled at the same address.  Confusion 
could arise as to which one of them was a party to the award, especially since the award 
was rendered by default.  The son challenged the award, i.a. on the ground that it did not 
mention his first name.  The Court of Appeal rejected the argument, pointing out 
correctly that Art. 1480 of the Code of Civil Procedure only provides for nullity of the 
award if it fails to indicate the name of the arbitrators or the date, but not if other 
mentions are lacking.35  In other words, these requirements are without sanction, 
reducing them to mere guid 36elines.  

                                                

 
If the applicable rules do not require the tribunal to identify the parties in the award, they 
may nevertheless require such identification at another stage in the proceedings.  Thus, 

 
35 [France, Court of Appeal Paris, 28 June 1991] p. 625; [Pellerin 1992] p. 625; The son further challenged 
the award based on the fact that the notice by registered letter did not mention his first name; the court also 
rejected this argument, stating that it could be derived from the circumstances that the son was aware of the 
notice, particularly since the mother – who did not dispute that she had received the notice – did not appear 
either at the hearing; PELLERIN notes correctly that this decision is very fact-specific and that the solution 
may have been different if the son could have shown that his interests did not coincide with his mother’s; 
36 Similarly, the Belgian Code of Civil Procedure only allows for the setting aside of the award if the award 
is not signed, but not if it fails to indicate the names and addresses of the parties (Art. 1704.2 (h) Code of 
Civil Procedure); The Dutch Code of Civil Procedure does not list lack of identification among the grounds 
for setting aside (Art. 1065) or refusal of recognition and enforcement (Art. 1076) either;  
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the CEPANI and ICC Rules provide that the terms of reference shall contain the full 
name, first name and description of the parties (Art. 16.1 (a) and Art. 18.1 (a) 
respectively).  Obviously, such documents may play an important role in the 
identification of the parties by the enforcement court. 
 
3.18 A second reason why the arbitral tribunal’s identification of the parties to the 
award may be ambiguous is that the tribunal is heavily dependant on the parties for that 
purpose.  In other words, the obligation to identify the parties in a clear and unambiguous 
manner lies primarily with the parties themselves.   The most significant identification of 
the parties can therefore be found in the request for arbitration.  Most, if not all arbitration 
rules provide that this request shall contain the particulars of the parties.37  Thereafter, it 
is for the respondent to signal that he was imprecisely identified, or that he is not the 
proper party to the arbitration.  For that reason, the identification of the respondent in the 
request for arbitration is not determinative for the identification of the parties to the 
arbitration award.  For example, in Noga v the Russian Federation,38 the request named 
the Russian Federation as the only respondent.  The Russian Federation objected on the 
ground that the proper party to the arbitration was the Russian Government, as party to 
the Loan Agreements.  Eventually, the U.S. District Court for the Southern District of 
New York decided indeed that the Russian Federation was not a party to the arbitration 
award.39 
 
If, by contrast, the respondent fails to signal the ambiguity, the arbitral tribunal is under 
no obligation to question the identification as provided by the claimant sua sponte.40  A 
fortiori this is not the task of the arbitral institution.  Thus, in Noga v the Russian 
Federation, the Court noted that the Secretary General of the Stockholm Chamber of 
Commerce makes no determination regarding whether a claimant is seeking arbitration 
against the correct respondent, “just as the Clerk of this Court makes no determination 
that a defendant is properly named when a complaint is accepted for filing”.41  For those 
reasons, most problems concerning the identification of the parties arise with regard to 
the enforcement of awards that were rendered by default. 
 
3.19 These two sources of ambiguous identification of the parties clearly show that the 
first and most important question for the enforcement court should be whether the arbitral 
tribunal actually did consider and decide whether the person against whom enforcement 
                                                 
37 See, e.g., Art. 1.1 (a) LCIA Rules; Art. 2.3 (b) AAA International Rules; Art. 4.3 (a) ICC Rules; and Art. 
1.1 (a) CEPANI Rules.  Cf. the decision in  [England, High Court, Queens Bench Division, Norsk Hydro v 
the Ukraine]: “I am not without sympathy for the efforts of NH’s solicitors and, in particular, Mr. Fallon in 
seeking to grapple with the ambiguity (not, I suspect, of Mr. Fallon’s making) in the naming of the relevant 
Respondent to the award. […] This case accordingly underlines the importance of addressing such issues 
before the stage of the award is reached”; 
38 [U.S. District Court, Southern District of New York, Compagnie Noga v Russian Federation] p. 1032; 
39 This confirms our submission that a party to the decision on jurisdiction is not necessarily a party to the 
decision on the merits and vice versa; 
40 Nevertheless, it may certainly be recommended that the tribunal performs a first check of the identity of 
the parties.  Thus, at a debate luncheon organized by Cepina-40 on 26 March 2009, ALBERT-JAN VAN DEN 
BERG stated that the first step he takes in every arbitration is to compare the names of the parties as 
mentioned in request for arbitration and the names of the parties as mentioned in the arbitration agreement; 
41 [U.S. District Court, Southern District of New York, Compagnie Noga v Russian Federation] p. 1031; 
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is sought was a party to the arbitration award.  If the wording of the award itself, possibly 
supported by other documents such as the arbitration agreement, the request for 
arbitration and the mission statement allow the enforcement court to determine with 
certainty that the arbitral tribunal did decide whether that specific person was a party to 
the award or not, the enforcement court may clarify the ambiguous identification itself.  
If, however, it is uncertain whether the arbitral tribunal had the intention to render his 
award against the person now being asked to perform the award, or whether the tribunal 
was even aware of the ambiguity of the identification, the enforcement court should not 
second-guess the tribunal’s intentions and should forward the question to the arbitral 
tribunal for clarification.  
 
 
 

2. Identification by the arbitral tribunal 
 
3.20 Even though the arbitral tribunal itself is probably best-placed to clarify whether it 
intended to include a specific person as a party to its award, legislators and other drafters 
of arbitral rules have traditionally been rather hostile towards interpretation of the award 
by the tribunal.  Two arguments are frequently raised against such interpretation. 

 
3.21 According to the first argument, interpretation of the award is irreconcilable with 
the fact that the award is res judicata.42  The possibility of interpretation would risk 
giving the aggrieved party an opportunity to re-open the case.43  That was one of the 
main reasons why the drafters of the 1998 ICC Rules were reluctant to introduce a 
provision on interpretation of the award while there was general consensus on the 
introduction of a provision for correction of the award.44  That was also the reason why 
they subjected the request for interpretation to a very short time limit.  However, the 
alleged conflict between interpretation and res judicata rests on a mistaken lack of 
distinction between interpretation and re-litigation.  Indeed, if the arbitral tribunal has 
reached a decision on the question whether this or that person is a party to the arbitration 
award, this decision may not be subject to challenge under the veil of interpretation.  This 
would undermine the finality of the arbitration award.  Interpretation, by contrast, is a 
completely different exercise.  When requested to interpret the award, the arbitral tribunal 
cannot reconsider its decision on the identity of the parties.  It can only clarify the 
decision it has already taken.  Moreover, if the arbitral tribunal was unaware of the 
ambiguity in the identification of one of the parties, e.g. because the claimant identified 
the respondent as such and the respondent defaulted, it may even be said that the arbitral 
tribunal has not yet rendered a decision on the question who the specific parties to the 
arbitration award are.  Since the issue has not been brought to the attention of the tribunal 
in the original proceedings, one cannot speak of re-litigation in the proper sense. 

                                                

 

 
42 [Knutson 1994] p. 98; 
43 [Redfern and Hunter 2004] n° 8-99; 
44 [Derains and Schwartz 2005] p. 322;  Another reason was  that the scrutiny of the award by the 
International Court was thought to remove the need for correction or interpretation of the award; see 
[Redfern and Hunter 2004] n° 8-100;   
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The distinction between interpretation, re-litigation and litigation of undecided issues 
does not only show that interpretation of the award by the arbitral tribunal is reconcilable 
with the res judicata effect of the award, it also draws the limits of the tribunal’s authority 
when interpreting the award.  The tribunal may not change the substance of its award.45  
In practice, arbitral tribunals have shown that they clearly recognize and respect these 
limits.46   
 
Thus, the ad hoc tribunal in Wintershall e.a. v the Government of Qatar very correctly 
distinguished interpretation from the other questions.  The case concerned a contract 
concluded in 1976 by the Government of Qatar for the exploration, drilling for and 
production of petroleum in an area offshore of Qatar.  After ten years, discussions arose 
concerning projects for the utilization of natural gas that was discovered in the area.  The 
Government of Qatar initiated ad hoc arbitration in the Hague under the UNCITRAL 
Rules.  In a first stage, the Tribunal issued a partial award on liability in which it granted 
several options to the parties, among which the valuation and relinquishment of the rights 
of the claimants.  After the respondent did not elect such valuation or relinquishment, the 
claimant requested the tribunal to confirm and interpret its holdings.  The respondents, 
however, contested the Tribunal’s authority to interpret the partial award, stating that the 
award was res judicata.  The Tribunal was of the opinion that the res judicata effect of the 
partial award in no sense deprived the parties of the ability to agree to an interpretation of 
a partial award, noting that: 

“the principle of res judicata prevents the re-opening of necessarily decided points.  It 
does not prevent the clarification of a decision nor the giving of a decision on points 
which an award has left undecided.”47  

Likewise, in ICC case n° 6233 of 1992,48 the defendant argued that the request for 
interpretation may not lead, directly or indirectly, to changing the awards that were 
rendered.  The tribunal agreed that it must respect the res judicata effect of the awards.  
Nevertheless, this res judicata effect did not render the request for interpretation 
inadmissible. 
 

                                                 
45 [Lew, Mistelis, Kröll 2003] p. 658; [Paulsson, Handbook] Suppl. 26, February 1998, France; 
46 The Permanent Court of Arbitration has also provided a very precise analysis of the relation between 
interpretation and res judicata.  In [PCA, U.K.-France Continental Shelf case] (quoted and discussed by 
[Knutson 1994] p. 106), the Court stated: 
“[…] ‘Interpretation’ is a process that is merely auxiliary, and may serve to explain but may not change 
what the Court has already settled with binding force as res judicata.  It poses the question, what was it 
that the Court decided with binding force in its decision, not the question what ought the court now decide 
in light of fresh facts or fresh arguments.  A request for interpretation must, therefore, genuinely relate to 
the determination of the meaning and scope of the decision, and cannot be used as a means for its 
‘revision’ or ‘annulment’, processes of a different kind to which different considerations apply.  Where, as 
in the present case, the request for interpretation must, if upheld, entail some adjustment – to use a neutral 
term – of the dispositive, the task of determining whether the remedy sought in the request falls within the 
ambit of the process of ‘interpretation’ or amounts to a demand for ‘revision’ may be a difficult one.” 
In [PCA, Chorzow Factory case] the Permanent Court further clarified that interpretation adds nothing to 
the decision, which has acquired the force of res judicata and can only have binding force within the limits 
of what was decided in the judgment construed;  
47 [Ad hoc award 31 May 1988] p. 30; see [Knutson 1994] p. 102-103; 
48 [ICC award in case n° 6233] p. 61; 
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If the request for interpretation is a request for re-litigation in disguise - which is said to 
happen quite often49 - the arbitral tribunal must reject the request.  This was for instance 
what the Iran-U.S. Claims Tribunal did in American Bell International v the Islamic 
Republic of Iran.50  The respondents in that case sought the correction of computational 
errors and interpretation of the award.  As to the correction, however, the Tribunal found 
the Respondent did not indicate such errors.  “Rather, they have submitted an elaborate 
reargumentation based on the evidentiary record aiming at the reconsideration and 
revision of some of the findings on the basis of which computations are made in the 
award”.  The requested interpretations largely paralleled the alleged computational errors 
and would have required the Tribunal to review or revise the Award.  The Tribunal 
refused to do so, particularly noting that the Respondents had not shown that any 
clarification was necessary to remove an ambiguity which could impede the execution of 
the award. 

 
The question whether the request is genuinely one for interpretation is solely for the 
Tribunal to determine.  Under the ICC rules, for example, the Secretariat makes no 
assessment in that regard.51  If the request is genuinely one for interpretation, the tribunal 
faces a difficult task: 

“Its members will have to recapitulate their thinking as best they can and clarify what 
is unclear – unless they take the view, as well they might, that the request is without 
substance and may be dealt with in a summary manner.”52 
 

3.22 A second argument against interpretation by the (original) arbitral tribunal is that 
the tribunal is functus officio as soon as it delivers its award and therefore no longer has 
the authority to interpret the award.53  This argument was echoed in ICC case n° 6233 of 
1992.54  In that case, a newly composed arbitral tribunal was requested to interpret an 
arbitration award (cf. supra).  The tribunal rejected the argument of the respondent that 
only the original tribunal could interpret its award.  To support its decision the new 
tribunal stated that “by the effect of the award, the first arbitral tribunal is discharged of 
the case, so that nothing stands in the way of the composition of a new arbitral tribunal”.  
While this argument may have a certain appeal in cases where the original tribunal cannot 
be recomposed, it is not very convincing as a bar for interpretation of the award by the 
original arbitral tribunal in general.  This is all the more so in case the ambiguity touches 
the identification of the parties in the course of enforcement proceedings.  If the 
ambiguity is of such severity that it prevents the enforcement court from determining 
against whom the tribunal intended to direct the award’s order, one may say that the 
award – as it is - is unenforceable.55  This implies that the arbitral tribunal has not fully 

                                                 
49 [Knutson 1994] p. 101; 
50 [Iran - U.S. Claims Tribunal, award in case n° 48] p. 286; for reference to other cases of the Iran-U.S. 
Claims Tribunal regarding interpretation, see [Knutson 1994] p. 104; 
51 [Derains and Schwartz 2005] p. 325; 
52 Redfern & Hunter, n° 8-101; 
53 [Paulsson, Handbook] Suppl. 23, March 1997, England; 
54 [ICC award in case n° 6233] p. 60; 
55 [Fouchard, Gaillard, Goldman 1999] states that interpretation is only really helpful where the ruling, 
which is generally presented in the form of an order, is so ambiguous that the parties could legitimately 
disagree as to its meaning.  A request for interpretation would not be admissible with regard to an obscurity 
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completed its mission, since one of the essential elements of the arbitral award, namely 
the identification of the parties, has not been (clearly) decided yet.  Moreover, the arbitral 
tribunal’s prime obligation is to render an enforceable award. 

 
3.23 Even though these two arguments against interpretation by the arbitral tribunal are 
not very powerful and have frequently been refuted, they continue to influence the 
current arbitration acts and institutional rules on interpretation.  Some of these acts and 
rules still do not provide for interpretation of the arbitral award.  This is for example the 
case with the United States Federal Arbitration Act, the Dutch Arbitration Act and the 
Swiss Code.  Art. 1475 of the French Code of Civil Procedure provides for the possibility 
of interpretation in national arbitration, however, this Article does not apply in 
international arbitration unless French law applies to the procedure and the parties have 
not agreed otherwise.56  The English Arbitration Act is frequently said not to provide for 
interpretation by the arbitral tribunal either.  However, the Act allows the tribunal to 
“correct an award as to […] remove any ambiguity in the award”.57  It is unclear in 
which respect the ‘removing of an ambiguity’ would be any different from interpreting 
the award.  Moreover, Section 68 of the Act allows the parties to apply to the court for 
remission of the award to the tribunal if clarification is required beyond the removal of 
ambiguity. 

 
3.24 It was only at the end of the 20th century that some revisions of acts and 
institutional rules included an express provision on interpretation.  The UNCITRAL 
Model Law was the first to do so.  However, the Model Law itself and most instruments 
that followed its lead were clearly still drenched in reluctance towards interpretation.  
This reluctance resulted in a requirement that the parties must agree on a request for 
interpretation on the one hand, and in very strict time limits for the filing of such a 
request on the other hand.  While one may have different opinions on the desirability of 
these requirements and limitations in most cases of interpretation, they are definitely unfit 
when the identification of the parties is the ambiguity to be interpreted. 

 
The requirement of agreement by the parties flows from the (false) assumption that the 
arbitral tribunal has become functus officio.  The agreement is said to constitute the 
necessary basis for the tribunal’s renewed jurisdiction, namely its jurisdiction to interpret 
the award.58  Thus, the UNCITRAL Model Law (Art. 33) and the Belgian Code of Civil 
Procedure (Art. 1702 bis) state that “if so agreed by the parties, a party, with notice to the 
other party, may request the arbitral tribunal to give an interpretation of a specific point 
or part of the award”.  These provisions seem to refer to an agreement between the 
parties to the arbitration award.  However, in a case where the issue for interpretation is 
precisely who the parties to the award are, the question is whose agreement is required.  
One solution could be to require an agreement between the parties to the arbitration 

                                                                                                                                                  
or ambiguity in the grounds for the decision; p. 776; a request for interpretation of an ambiguity regarding 
the identity of the parties clearly falls under the former category, since the identity of the creditor and 
debtor of the order is an essential element of that order; 
56 [Paulsson, Handbook] Suppl. 26, February 1998, France; 
57 [Redfern and Hunter 2004] n° 8-99; 
58 [Paulsson, Handbook] Suppl. 23, March 1997, England; 
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agreement.  However, as discussed earlier on, the parties to the arbitration agreement are 
not always identical to the parties to the arbitration award and/or the parties to the 
enforcement proceedings.  Thus, the agreement could involve parties that have no interest 
in the interpretation, while the will of others who do have an interest in the interpretation 
could be disregarded.  Moreover, discussions on the identification of the parties to the 
arbitration award frequently go hand in hand with discussions on the identification of the 
parties to the arbitration agreement.  Therefore, this solution may introduce more 
complications than it solves.  For the latter reason, a second solution could be to look at 
the arbitration agreement on which the arbitration was based and which should generally 
be attached to the request for enforcement, disregarding who the exact parties to that 
agreement are.  If this agreement does not provide for interpretation, the request could be 
deemed inadmissible.  However, this solution suffers most of the disadvantages of the 
first one.  Thirdly, the court could seek the agreement of the parties to the enforcement 
proceedings.  Obviously, this is the better solution since these are the parties that have a 
direct interest in the interpretation of the award.  However, since the respondent in the 
enforcement proceedings disputes being a party to the arbitration award, he generally will 
not accept the jurisdiction of the arbitral tribunal either.  Tactically he may consider it an 
unwise decision to accept the tribunal’s jurisdiction to interpret the award while he rejects 
the tribunal’s jurisdiction to decide the merits of the case.  Therefore, it is unlikely that an 
agreement between the parties to the enforcement proceedings would be reached. 

 
In this regard, the English Arbitration Act is much better fit.  Principally Section 57 
provides for the agreement of the parties.  However, even if the parties have not reached 
an agreement, the Act allows the tribunal to remove any ambiguity from the award.  
Unfortunately, the Act continues to state that the award cannot be clarified without 
affording ‘the other parties’ (i.e. other than the party that requested clarification) a 
reasonable opportunity to make representations to the tribunal.  This requirement re-
introduces the complication who ‘the other parties’ are.  These and other frequent 
references to ‘the parties’ show that the drafters of these provisions on interpretation 
clearly did not envisage the situation of an ambiguous identification of the parties to the 
award.   
 
3.25 Another complication flows from the fact that many provisions include time limits 
for a request for interpretation.  These time limits were introduced to guarantee that after 
a limited amount of time, the finality of the award could no longer be troubled by a 
request for interpretation.  In other words, these provisions seek to protect the award’s res 
judicata effect.  The time limits are rather short, ranging from 28 to 60 days after the 
rendering of the award or the notification of the award.59  Therefore, they generally 
exclude a request for interpretation when the ambiguity is raised in the course of 
enforcement proceedings.  Some provisions, such as the English Act and the Belgian 
Code, allow the parties to agree on another - and thus possibly a longer - period to request 

                                                 
59 The time limit is 28 days after the award under the English Act; 30 days after the notification under the 
UNCITRAL Model Law, the Belgian Code and the ICC Rules; 60 days under the Stockholm Chamber of 
Commerce Rules; by contrast, in ICSID arbitration, the request for interpretation is not subject to a 
deadline; 
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interpretation.  However, the requirement of an agreement between ‘the parties’ raises the 
difficulties discussed in the previous paragraphs.   

 
ICC case n° 6233 of 1992 illustrates the undesirability of these time limits.60  At the time 
the tribunal was requested to interpret an award, the ICC Rules did not contain a 
provision on interpretation (and thus no time limit) yet.  The defendant argued that the 
claimant’s request for interpretation was late, since the claimant had waited several 
months before submitting his request.  In response, the tribunal stated that a time period 
of several months was not unreasonable since the interpretation problem only came into 
being after certain events.  Further, the tribunal noted that the length of time was caused 
largely by the defendant’s behavior.  Such circumstances that may lead to a delay in the 
request for interpretation are not exceptional.  Nevertheless, six years after this case the 
ICC did include a time limit of 30 days in its provision on interpretation.  

 
3.26 One final question is whether interpretation of the arbitral award is definitively 
excluded if the applicable law or rules do not provide for interpretation and/or an 
agreement between the parties cannot be reached and/or the time period for the request 
has elapsed?  Probably not.  The Swiss Federal Supreme Court has stated that 
interpretation is a general rule of procedure which exists even in the absence of specific 
and express legal provisions.61  Further, some creativity may often lead to a legal basis 
for interpretation of the identity of the parties to the award.  Thus, the Netherlands 
Arbitration Act does not provide for identification of the award.  The provision on 
correction of the award,62 however, reads that if the mentions in the award required by 
Article 1057.4 are stated incorrectly or are partially or wholly absent from the award, a 
party may request that the arbitral tribunal correct the mistake or omission.  These 
mentions include the names and addresses of the parties.  Others have argued that, after 
the time period for a request for interpretation has elapsed, ICC tribunals may still 
interpret the award on the basis of Art. 35 of the ICC Rules.  This Article contains a 
General Rule which states that: 

“In all matters not expressly provided for in these Rules, the Court and the Arbitral 
Tribunal shall act in the spirit of these Rules and shall make every effort to make sure 
that the Award is enforceable at law.” 

Such thinking supports our submission that the tribunal’s mission is not completed and 
the tribunal is not functus officio as long as the ambiguity in the identification of the 
parties to the award is not clarified.63  However, the best argument for the authority of an 
arbitral tribunal to interpret the award simply is that it happens and that in all cases 
discussed in this section, the courts have not questioned the possibility to remit the award 
to the tribunal for clarification. 
 
 
 

 
                                                 
60 [ICC award in case n° 6233] p. 60; 
61 [Switzerland, Federal Supreme Court, 7 May 1973] para. c. 2b; referred to by [Knutson 1994] p. 106;  
62 Art. 1060.2; 
63 [Derains and Schwartz 2005] p. 324; 
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B. Enforcement by or against third parties to the award 
 
 

Introduction 
 
3.27 Even if the arbitral award clearly identifies its parties, and there is no discussion 
against whom the order is rendered, a claimant may seek enforcement of the order against 
a third party to the award.  The reason for such a claim mostly is that the award is 
rendered against a non-solvent party. Therefore, the claimant may seek compensation 
from another source.64  Further, another person than the original creditor of the award 
may seek enforcement.  Such actions raise two questions.  Firstly, does the enforcement 
court have jurisdiction to extend the order of the award to third parties, or does the 
arbitral tribunal enjoy exclusive jurisdiction to determine the award-debtor(s) and 
creditor(s)?  Secondly, if the enforcement court has jurisdiction to allow enforcement by 
or against third parties to the award, under which circumstances may this be granted?  
 
3.28 The New York Convention is the most obvious source to look for an answer to the 
question whether enforcement can only be sought by a party to the award against a party 
to the award, or whether the enforcement court may assume jurisdiction over a claim for  
enforcement brought before it by or against a third party.  However, the Convention 
provides no clear answer whatsoever.  Articles IV and V simply refer to ‘the party 
applying for recognition and enforcement’ and ‘the party against whom [the award] is 
invoked’.  The word ‘party’ cannot automatically be read as meaning ‘party to the 
award’.  Throughout the Convention reference is made to parties to an arbitration 
agreement (Art. II; Art. V 1.a. and 1.d.), parties to arbitration proceedings (Art. V 1.e. and 
possibly 1.d.), parties to court proceedings who are parties to an arbitration agreement 
(Art. II), parties to recognition and enforcement proceedings (Arts. IV and V) and ‘any 
interested party availing himself of an arbitral award’ (Art. VII), without indicating 
whether and how these categories of ‘parties’ relate to each other.   
 
Other instruments do not provide more clarity either.  The Articles of the German Code 
on enforcement (Arts. 1060-1061) make no reference to ‘parties’ whatsoever.  The 
French Code of Civil Procedure (Art. 1498) only refers to ‘the party relying on [arbitral 
awards]’, the Belgian Code (Art. 1710) to ‘the request of the interested party’ and ‘the 
party against whom enforcement is sought’; the English Act (Section 66) only refers to 
‘the party against whom [enforcement] is sought’.   

 
Just a limited number of legislators have provided clearly that the parties to the 
recognition, enforcement or confirmation proceedings must be parties to the arbitration 
award.  Thus, the United States Arbitration Act (Section 207) states: 

“[...] any party to the arbitration may apply to any court having jurisdiction under 
this chapter for an order confirming the award as against any other party to the 
arbitration. […]” 

                                                 
64 [Lamm and Aqua 2003] p.739; 
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Other instruments specify that the claimant should be a party to the award.  The United 
States Uniform Arbitration Act, for instance, states that ‘a party to the arbitration 
proceeding’ may file a motion for an order confirming the award.  Similarly, the Swiss 
Code (Art. 193) and the Netherlands Act (Art. 1062.1) state that the court shall certify the 
enforceability or grant leave for enforcement of the award on request of a party, thereby 
clearly referring to a party to the arbitration award.  These three instruments, however, do 
not state explicitly that the person against whom enforcement is sought must be a party to 
the arbitration award too. 
 
Further, the New York Convention and most national legislation do not specifically list 
the fact that one or the other party is not a party to the arbitration award as a ground to 
refuse enforcement.  Article V 1 (b) of the Convention probably comes closest to such a 
provision where it states that enforcement may be refused if the party against whom the 
award is invoked furnishes proof that he was not given proper notice of the appointment 
of the arbitrator or of the arbitration proceedings or was otherwise unable to present his 
case.65  However, the article allows but does not oblige the enforcement court to refuse 
enforcement.66  The French (Art. 1484.4 and 1502.4) and Belgian (Art. 1704.2 g) Codes 
of Civil Procedure allow for refusal of enforcement if the parties’ rights of due process 
have not been respected, but these codes do not make clear whether ‘the parties’ are the 
parties to the arbitration award or whether this reference also includes parties to the 
enforcement proceedings that are not parties to the arbitration award. 
 
3.29 The ambiguity surrounding the concept of ‘parties’ in these instruments can only 
lead to one conclusion: none of the legislators envisaged the possibility that a third party 
would seek enforcement of an arbitration award, or that a party would seek enforcement 
against a third party.  The question is, however, whether this lacuna should also lead to 
the conclusion that enforcement by or against a third party is inadmissible?   Practice 
shows that whether or not a court will assume jurisdiction to consider enforcement by or 
against a third party to the award heavily depends on the ground invoked for enforcement 
beyond the original parties.  Thus, Courts are much more likely to consider enforcement 
against a third party on the basis of succession or an agreement to be bound, than on the 
basis of the alter ego doctrine.  The following paragraphs will scrutinize the caselaw in all 
three situations. 
 
 
 
 

1. Enforcement against alter egos 
  
3.30 Courts have taken diametrically opposite positions with regard to enforcement 
against the alter ego of one of the parties.  For example, in Chios Charm Shipping Co. v 
Rionda e.a.,67 Chios sought confirmation of an arbitration award against three 
defendants.  After it was determined that two of these were not parties to the arbitration 
                                                 
65 Cf. Section 1060 juncto Section 1059 (2) 1 (b) of the German Arbitration Law;  
66 “Recognition and enforcement of the award may be refused, […]” emphasis added; 
67 [U.S. District Court, Southern District of New York, Chios Charm v Rionda] p. 527; 
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award, Chios raised as an alternative argument that the three defendants were alter egos 
of each other.  The United States District Court for the Southern District of New York 
refused to consider that argument, stating that: 

                                                

“Although Chios may have a claim against C-R Co. and Trading under an alter 
ego theory, a motion to confirm an arbitration award is not the proper procedural 
stage to raise such a claim.”  

In Orion Shipping & Trading Co v Eastern States Petroleum Corp.,68 the U.S. Court of 
Appeals for the Second Circuit agreed, stating that a confirmation action was not the 
proper time to attempt to pierce the corporate veil, due to the potentially complex fact-
finding this inquiry would involve. 
 
However, in Monde Re v Naftogaz of Ukraine and the State of Ukraine,69 that same U.S. 
Court of Appeals for the Second Circuit principally took the opposite view, but 
eventually reached the same result.  The Court recognized that under certain theories a 
non-signatory party may be subject to the jurisdiction of the court in proceedings to 
confirm an arbitration award.70  However, the State of Ukraine argued that the U.S. Court 
was forum non conveniens to render a decision on Monde Re’s claims that Naftogaz 
(party to the award) was an agent, instrumentality or alter ego of the State (third party to 
the award).  The Court decided that the exception of forum non conveniens could indeed 
apply in enforcement proceedings under the New York Convention and that its conditions 
were met in the case at hand: 

“While the private interest factors might not ordinarily weigh in favor of forum 
non conveniens dismissal in a summary proceeding to confirm an arbitration 
award, this case does not lend itself to summary disposition.  […T]o cast Ukraine 
into liability under any one of these theories requires extensive discovery and, 
most probably, a trial of the factual issues implicating and establishing such non-
signer liability.  The evidence required for inquiries of this nature is not to be 
found in the United States.  It appears that witnesses are beyond the subpoena 
power of the district court, that the pertinent documents are in the Ukrainian 
language and that enforcement or satisfaction of the arbitral award would not be 
easier here than in Ukraine.  Indeed, the entire proceeding would be more ‘easy, 
expeditious and inexpensive’ if conducted in Ukraine.” 

 
Even though the Court reconfirmed the complexity of the alter ego inquiry and eventually 
did not assume jurisdiction over the enforcement claim against a third party, these 
considerations seem to imply that the Court fundamentally changed the view it defended 
in Orion Shipping by principally accepting that an enforcement court may have 
jurisdiction to rule on a claim for enforcement against an alter ego.  However, two 
footnotes have to be made with regard to this conclusion.  First, the Court explicitly 

 
68 [U.S. Court of Appeals for the Second Circuit, Orion Shipping v Eastern States]; distinguished in [U.S. 
Court of Appeals for the Second Circuit, Productos Mercantiles v Fabergé]; see [Born 2001] p. 667; 
69 [U.S. Court of Appeals for the Second Circuit, Monegasque de Reassurances v Naftogaz] p. 1096; 
70 The Court referred to five theories for binding non-signatories to arbitration agreements arising out of 
common law principles of contract and agency law: 1. incorporation by reference; 2. assumption; 3. 
agency; 4. veil-piercing/alter ego; and 5. estoppel; Unfortunately, the Court made no clear distinction 
between compelling a third party to the arbitration agreement to arbitration and enforcing an arbitration 
award against a third party to that award; 
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skipped the question whether it would have had jurisdiction in case the exception of 
forum non conveniens would not have applied.  Second, the entire decision is 
contaminated by confusion between compelling non-signatories to arbitrate and enforcing 
an award against third parties.  These are very different questions.71  Therefore, it cannot 
be excluded that the Court would have come to a different finding if it would have 
explicitly and properly ruled on its jurisdiction to consider the alter ego claim. 
 
3.31 By contrast, the U.S. District Court for the Eastern District of Louisiana 
unambiguously assumed jurisdiction over a claim for enforcement against a third party.72  
Before that Court, Consorcio Rive sought confirmation of an arbitration award against 
Briggs of Cancun Inc. and its parent corporation David Briggs Enterprises Inc., even 
though only the former was a party to the arbitration proceedings.  Rive argued that the 
respondents had a ‘single business enterprise’ or ‘alter ego’ relationship and that Briggs 
of Cancun was undercapitalized. David Briggs Enterprises, the third party to the award, 
challenged the jurisdiction of the Court to decide the claims against it, since the United 
States Arbitration Act (Section 207, cf. supra) only grants jurisdiction for confirmation of 
the award between the parties to the award.  The Court, however, was of the opinion that 
this provision alone did not decide the issue of its jurisdiction on the alter ego claims 
against the third party.  The Court considered that these claims were part of the same 
controversy.  Therefore, the claims against the third party could be brought before the 
Court on the basis of supplemental jurisdiction.  Consequently, “the entire matter of 
whether the award should be confirmed; and, if so, which entity (or entities) is liable for 
it should be decided in one action”. 
 
This decision leads to the surprising conclusion that one of the only instruments that 
clearly reserves confirmation proceedings to the parties does not prevent that 
confirmation may be sought against a third party in practice.  That is, under the condition 
that the confirmation against a third party is claimed simultaneously with confirmation 
against a party to the award.  Unfortunately, the Court stayed the enforcement 
proceedings pending a challenge of the award before the Mexican courts.  Hence, the 
decision (as it is reported) does not provide an actual analysis of the alleged alter ego-
status of the third party. 
 
Similarly, the Federal Court of Canada came to the conclusion that the determination who 
may be considered to be the eventual debtor of an arbitration award was an issue that 
could properly be raised and determined in the course of enforcement or execution 
proceedings.  In the case at hand, the claimant argued that the State of Ukraine and the 
State Property Fund of Ukraine were in fact identical.  That issue had not been before the 
arbitration panel for determination.  Interestingly, the Court considered whether the 
argument was barred by issue preclusion as an issue that could or should have been raised 
at the arbitration stage.  The court, however, came to the conclusion that issue estoppel 
only applies to substantive issues as opposed to procedural issues.  Since the identity of 
the proper parties to the arbitration was a procedural issue in the opinion of the Court, the 
enforcement against a third party was still deemed admissible. 
                                                 
71 A.J. VAN DEN BERG (ed.), Yearbook Commercial Arbitration, Vol. XI, 1986, p. 407; 
72 [U.S. District Court for the Eastern District of Louisiana, Consorcio Rive v Briggs] p. 1016-1018; 
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This is one of the rare decisions in which the enforcement court assumed jurisdiction 
against a third party and actually considered and decided the question whether that third 
party was an alter ego of the party to the award.   In doing so, the Court struggled heavily, 
particularly since it sought to balance Ukrainian and Canadian legal concepts and 
consulted many Ukrainian experts.  This shows that the courts that refrained from 
deciding the alter ego question certainly had a point in considering it too difficult a 
question for enforcement proceedings (in their country). 
 
3.32 Other courts have adopted an original approach to the issue, which nevertheless 
confirms that the courts may consider a claim for enforcement against a third party.    For 
example, in Oriental v Rosseel,73 Rosseel started arbitration against both Oriental UK and 
Oriental Saoudi Arabia SA, even though Rosseel had only contracted with Oriental UK.  
Rosseel, however, argued that the corporate veil should be pierced, since both defendant 
companies were owned by the same Saoudi company.  When Oriental SA objected to the 
arbitration, the U.S. District Court for the Southern District of New York suggested an 
alternative procedure.  The determination whether Oriental SA was bound by the 
arbitration agreement would be stayed pending the arbitration.  Oriental SA would fully 
participate in the arbitration.  If the award would be in favor of Rosseel and Oriental UK 
would not execute the order, the court would resume the proceedings to determine 
whether Oriental SA was a party to the arbitration agreement.   
 
Even though this decision may be approved for its creative approach to enhancing 
efficiency, it risks creating much confusion too.  The Court failed to distinguish properly 
between compelling third parties to arbitrate and enforcing arbitration awards against 
them.  On the one hand, the Court reserved the decision whether Oriental SA was bound 
by the arbitration agreement to a later time; on the other hand, the Court invited Oriental 
SA to fully take part in the arbitration, be it on a voluntary basis.  Under such 
circumstances, it is hard to see why the question whether Oriental SA was bound by the 
arbitration agreement would still need to be answered after the award would have been 
rendered.  At that point, the pertinent question would rather be whether the award is 
enforceable against Oriental SA, either through its voluntary participation in the 
arbitration, or through the alter ego doctrine.  To answer that question, it is irrelevant 
whether Oriental SA was bound by the arbitration agreement, even though the same 
mechanism that would justify its subjection to the agreement, may justify enforcement of 
the award against it.  Even then, however, the Court could have chosen between two 
more straightforward decisions.  Either, it could have decided that the alter ego question 
was for the arbitral tribunal to determine.  If the tribunal would come to the conclusion 
that both companies were alter egos, the tribunal could direct an order against both of 
them.  Or, the Court could have decided that the alter ego question was only to be 
answered by the Court itself at the enforcement stage of the award – as it did – but then as 
a question of enforcement against the alter ego, rather than binding the alter ego to the 
arbitration agreement.  
 
 

                                                 
73 [U.S. District Court for the Southern District of New York, Oriental v Rosseel]; 
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2. Enforcement by/against successors 
 
3.33 When enforcement is sought by or against the successor of a party to the 
arbitration award, the courts unanimously assume jurisdiction to render a decision on that 
claim.  Thus, in Productos Mercantiles e Industriales v Fabergé e.a.,74 the U.S. Court of 
Appeals for the Second Circuit distinguished the question of enforcement against 
successors from enforcement against alter egos.  In Orion Shipping, the Court had 
declined jurisdiction to enforce an award against an alleged alter ego.  In the case at hand, 
Productos Mercantiles e Industriales (Prome) sought confirmation of an award against 
Fabergé and Unilever, alleging that Unilever was a successor to Fabergé’s interest in the 
contract underlying the arbitration.  The Court assumed jurisdiction to consider the 
argument, stating that: 

“In the instant action, however, the determination of whether Unilever is a 
successor to Fabergé’s interest will not require the court to pierce the corporate 
veil, nor will it require the court to engage in extensive fact-finding.  The court 
simply must determine whether Unilever is a successor to Fabergé.  Since 
D’Emilia is both appellant’s counsel and in-house counsel for Unilever, the 
necessary documents should be readily available.” 

 
Many other courts have not hesitated to allow enforcement against the successor of the 
award-debtor either.  Thus, in Seetransport Wiking Trader Schiffarhtsgesellschaft v 
Navimplex Centrala Navala,75  the losing party in an arbitration was dissolved and all its 
assets and liabilities were transferred to a newly formed company.  The winning party in 
the arbitration sought enforcement of the award against the original company and the new 
company as successor to the rights and obligations.  The U.S. District Court for the 
Southern District of New York accepted the enforcement against the third party, stating 
that: 

“As successor, it is bound by the acts of the current defendant, which cannot 
avoid its obligations by changing its name.” 

The German courts have taken a similar path, for instance, by allowing enforcement 
against two former partners of a company which in meantime had dissolved; and by 
allowing enforcement against a private person that had taken over a firm.76  Likewise, the 
Court of Appeal of Hamm assumed jurisdiction over a claim for enforcement brought by 
the successor of the company in whose favor the award had been rendered.77   
 
3.34 However, as long as the arbitration is still running, it is for the arbitral tribunal 
and not for the court to decide who the proper debtor is.  For instance, a party in an 
arbitration brought an action before the Italian courts, arguing that he had transferred the 
contract on which the arbitration was based to a third party.  Therefore, he alleged that he 
                                                 
74 [U.S. Court of Appeals for the Second Circuit, Productos Mercanitiles v Fabergé] p. 955; 
75 [U.S. District Court, Southern District of New York, Seetransport Wiking v Navimplex] p. 524; 
76 [Yearbook]1977, p. 254; [Germany, Federal Supreme Court 6 March 1969]; [Germany, Court of Appeal 
Hamburg, 17 March 1975]; 
77 [Germany, Court of Appeal Hamm, 6 July 1994] p. 702: “The claimant requests enforcement of the 
arbitral award, although it has been transformed from a State trade entity into a private company. […] The 
defendant’s objection that the proceedings are inadmissible because the claimant ceased to exist, does not 
succeed.”; 
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was no longer bound by the arbitration agreement and by the award that had already been 
rendered against him.  The Italian Supreme Court refused to decide the issue stating that 
it was for the arbitral tribunal to decide who would have to pay the counterparty in the 
arbitration.78 
 
Moreover, if the argument that a third party is the successor of a party was already raised 
before and rejected by the arbitral tribunal, the question is whether enforcement may still 
be sought against that third party.  Thus, in Noga v. the Russian Federation,79 Noga 
alleged that the Russian Federation was the successor to the responsibilities of the 
Russian Government under the loans that were disputed in the preceding arbitration.  It 
further alleged that the Russian Government was a subdivision of the Russian Federation, 
and therefore the Russian Federation would be liable for the debts of the Russian 
Government.  The Russian Government, however, countered that the Stockholm 
arbitration panel had considered and rejected that argument, and subsequently had 
entered the arbitration award against the Russian Government.  Since it was not a party to 
the arbitration, it could not be bound by the award.  The U.S. District Court for the 
Southern District of New York agreed with the latter defenses.   
 
 
 

3. Agreement to be bound 
  
3.35 A third ground on which courts have assumed jurisdiction to consider 
enforcement against a third party is that the third party agreed to be bound by the award.  
Such an agreement can be derived from the third party’s actions during and after the 
arbitration.  However, the requirements are rather strict.  Thus, in Chios Charm Shipping 
v Rionda,80 the claimant argued that all defendants were bound by the arbitral award 
because they had appointed an arbitrator.  The U.S. District Court for the Southern 
District of New York stated: 

“It is well-settled that non-signatories to an arbitral agreement may be bound by 
an arbitral award if they clearly and unambiguously demonstrated an intent to be 
bound by the arbitral proceeding.  Demonstrating a clear and ambiguous intent to 
be bound, however, involves more than merely sending an ambiguous telex 
appointing an arbitrator.” 

The court refused the enforcement against the third parties, considering that neither of 
them participated in the arbitration proceeding.81   
 
In Noga v the Russian Federation,82  the U.S. District Court for the Southern District of 
New York reaffirmed that “a non-party cannot be bound by an arbitration award unless 
it clearly and unambiguously demonstrates an intent to arbitrate the submitted dispute”.  
Since the Russian Federation had insisted in the arbitration proceedings that it was not the 

                                                 
78 [Italy, Supreme Court, 19 November 1978 ]; [Yearbook] 1981, p. 206; 
79 [U.S. District Court, Southern District of New York, Compagnie Noga v Russian Federation] p. 1025; 
80 [U.S. District Court, Southern District of New York, Chios Charm v Rionda] p. 950; 
81 See [Lamm and Aqua 2003] p.739-740; 
82 [U.S. District Court, Southern District of New York, Compagnie Noga v Russian Federation] p. 1025; 
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proper party, the Court found that it had not agreed to arbitration and thus could not be 
held liable to execute the award. 
 
In our opinion, these decisions show that courts attach too much importance to the third 
party’s agreement (or refusal) to take part in the arbitration proceedings. The line 
between binding a third party to the arbitration agreement and enforcement against a third 
party to the arbitration (award) may be very thin.  Nevertheless, these questions should be 
vigorously distinguished, since the finding that someone did not participate in arbitration 
proceedings should not automatically lead to the conclusion that the award cannot be 
enforced against that person. 
 
 
 

Conclusion 
 
3.36 The cases described in the preceding paragraphs show that the question whether 
the enforcement court has jurisdiction outside the circle of original parties to the 
arbitration award depends heavily on the difficulty of the assessment the court is 
requested to make to break through that circle.  The connecting thread in the answer is 
that the enforcement courts have a very limited mission.  Some courts have described 
their task as ‘mechanistic’, meaning that they should allow or deny enforcement without 
much further examination of the underlying dispute.  In other words, the quasi-automatic 
nature of the enforcement prevents the courts from going too much into the merits of the 
case.  The substance of the dispute, including the identity of the proper creditors and 
debtors, is indeed for the arbitrators and not for the enforcement court to decide.  If the 
alleged basis for enforcement by or against a third party requires an extensive 
argumentation, the courts generally refuse to hear the argument.   
 
If the court declines jurisdiction to decide on the claim for enforcement by or against a 
third party, the question is whether that claim is totally inadmissible.  Firstly, the reported 
cases show that a claimant is not barred from seeking compensation against a third party, 
if it did not seek compensation from that third party before the arbitral tribunal yet.  In 
case the third party in question is the successor in interest of the original party, this 
conclusion is self-evident, since the succession may have taken place after the award was 
rendered.  If, by contrast, a claim was filed against the third party in the arbitration, but 
the arbitrators declined jurisdiction over that third party, it is unlikely that the courts will 
re-consider the claim for enforcement against that third party.  If the enforcement court 
refuses to examine the claim against a third party because the issue is too complex, the 
claimant may need to start fresh proceedings on the merits to obtain enforcement against 
the third party.  These may take the form of either arbitration or litigation.  Tactically, the 
most obvious choice for the claimant would be to opt for fresh arbitration proceedings, 
since it is his contention that the party and the alter ego are in fact one and the same 
person.  Logically, he considers them both to be bound by the arbitration agreement 
concluded by one of them. 
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C. Challenge of the tribunal’s jurisdiction ratione personae 
and orders in favor of third parties 

 
 
3.37 A third and final question concerning the enforcement of an arbitration award and 
third parties arises when the person against whom enforcement is sought does not dispute 
that he is a party to the arbitration award, but alleges that the arbitral tribunal lacked 
jurisdiction over him.  In other words, the party contends that he should have been a third 
party to the award (on the merits) and that therefore, the award cannot be enforced 
against him.   

 
Even though strictly speaking this question does not concern enforcement against third 
parties to the arbitration award - and as such falls outside the scope of this study - the 
question is well-worth looking into.  This is particularly so because the same grounds that 
are called to justify enforcement against third parties, are frequently called upon to justify 
an extension of the tribunal’s jurisdiction to third parties.  Moreover, the enforcement 
courts’ approach to the tribunal’s decisions on this matter is significant for the relation 
between tribunals and courts in the determination of the parties and third parties to an 
arbitration award.  The first section will focus specifically on that aspect of the question.  
The second section will briefly examine the related question whether an arbitral tribunal 
may render an order in favor of a third party to the arbitration and the award. 

 
 
 

1. Challenge of the tribunal’s jurisdiction ratione personae 
 
3.38  Again, the legal instruments on enforcement are of little help in determining 
whether the award may be enforced against a party to the award that is not a party to the 
arbitration agreement.  Even tough Article II of the New York Convention requires an 
agreement in writing signed by the parties as a basis for the jurisdiction of the arbitral 
tribunal and Article IV requires that this agreement be supplied to the enforcement court, 
the Convention provides no specific grounds for third parties to the agreement to resist 
enforcement in case the arbitral tribunal assumed jurisdiction over them.  The provision 
that comes closest to such a ground is Art. V (1)(c) which states that enforcement may be 
refused if the party against whom enforcement is claimed furnishes proof that: 

“The award deals with a difference not contemplated by or not falling within the 
terms of the submission to arbitration, or it contains decisions on matters beyond the 
scope of the submission to arbitration […]”83 

However, the ‘submission to arbitration’ is not the same as the ‘arbitration agreement’, 
since the Convention explicitly uses the latter term when it wishes to refer to that 
agreement.  Rather, the submission to arbitration is to be understood as the disputed 
issues that were submitted to the arbitral tribunal by the parties to the arbitration 
proceedings in their requests and briefs, disregarding the fact whether these issues fall 

                                                 
83 Cf. Arts. 34 and 36 of the UNCITRAL Model Law, respectively on recourse against and enforcement of 
the award; Art. 1059 of the German Arbitration Law;  
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under the scope ratione materiae and ratione personae of the arbitration agreement.  The 
tribunal’s task consists in deciding all issues submitted to them, even if the decision is 
limited to a finding that the tribunal lacks jurisdiction over the issue. Therefore, Article V 
(1)(c) is an imperfect basis for the third party’s argument that the tribunal lacked 
jurisdiction ratione personae.   
 
Some commentators have suggested that enforcement of an award against a non-
signatory to the arbitration agreement may be considered a violation of public policy 
(Art. V (2)(b)).84  However, this suggestion has not been followed in the reported 
caselaw. 
 
3.39 National legislation provides more appropriate grounds for third parties to the 
arbitration agreement to challenge the award and/or its enforcement for lack of 
jurisdiction.  The French Code of Civil Procedure, for instance, provides that an award 
may be set aside, or the grant of enforcement of a foreign award may be appealed,  if the 
arbitrator has rendered his decision in the absence of an arbitration agreement (Arts. 1484 
(1) and 1502 (1)).  The Belgian Code allows the setting aside of the award if there is no 
valid arbitration agreement or if the arbitral tribunal has exceeded its jurisdiction or 
powers (Art. 1704 (2) c.-d.).  The English Arbitration Act provides for a challenge of the 
award as to its substantive jurisdiction (section 67 (1)(a) or serious irregularity caused by 
the tribunal in otherwise exceeding its powers (section 68 (2)(b)).  Moreover, Section 72 
contains specific provisions for a person alleged to be a party to arbitral proceedings but 
who takes no part in the proceedings.  Such a person may question whether there is a 
valid arbitration agreement and he has the same right as a party to the arbitral proceedings 
to challenge the award on the ground of lack of substantive jurisdiction in relation to him.  
Similarly, the United States Arbitration Act allows for an application to vacate the award 
where the arbitrators exceeded their powers (Section 10 (d)).85  
 
3.40 If a party disputes the jurisdiction of the arbitral tribunal ratione personae in 
enforcement proceedings, two situations should be distinguished.  The first situation is 
that in which the third party has not objected to the tribunal’s jurisdiction over him yet.  
In such cases, it is unlikely that the enforcement court will accept the argument.  Thus, in 
a case where the defendant objected to the enforcement of the award rendered against 
him arguing that he acted merely as an agent, the Court ruled that he should have 
presented that objection to the arbitrators.  Having failed to do so, the defendant had 
waived the objection.86   
 
The theory of equitable estoppel led the U.S. Court of Appeals for the Fourth Circuit to a 
similar conclusion in International Paper Company v Schwabedissen Maschinen & 

                                                 
84 See [Garfinkel and Iherlihy 2005]; [Hanotiau 2005] p. 231;  these authors strongly reject the application 
of Art. V (2)(a) (lack of arbitrability); cf. infra; 
85 See also: Art. 190 of the Swiss Code: the award may be annulled if the Arbitral Tribunal wrongly 
accepted or declined jurisdiction; Art. 1065 of the Netherlands Arbitration Act: the award may be set aside 
in the absence of a valid arbitration agreement 
86 [U.S. District Court for the Southern District of New York, Shaheen v Sonatrach]; confirmed per curiam 
[U.S. Court of Appeals for the Second Circuit, Shaheen v Sonatrach]; [Yearbook] 1985, p. 344; 
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Anlagen.87  This case is rather particular since the arbitral tribunal found that it did not 
have jurisdiction over the parties because there was no agreement between the parties.  
Nevertheless, a dispute arose about the enforcement of the award, more precisely the 
order against the claimant – International Paper - to pay the costs of the arbitration.  Even 
though International Paper had initiated the arbitration, it argued that it was not a party to 
the arbitration agreement and therefore the award could not be enforced against it.  The 
Court prevented this sudden change of wind, stating that: 

“In the arbitration context, the doctrine [of equitable estoppel] recognizes that a 
party may be estopped from asserting that the lack of his signature on a written 
contract precludes enforcement of the contract’s arbitration clause when he has 
consistently maintained that the other provisions of the same contract should be 
enforced to benefit him.” 

 
Similarly, in National Development Company v Khashoggi,88 the defendant claimed that 
the award should not be confirmed against him, since he was not a party to the 
Memorandum of Agreement and therefore never agreed to submit to arbitration.  The 
U.S. District Court for the Southern District of New York, however, ruled that an 
individual or entity can be a party to an arbitration agreement by virtue of its status as 
alter ego of a signer to the agreement.  In the Court’s opinion, the defendant could not 
now resist enforcement: 

“The time for Khashoggi to argue that he could not be compelled to submit to 
arbitration because he was neither a party to the Memorandum of Agreement nor 
the alter ego of a party, was in NDC’s action to compel him to arbitrate.” 
 

3.41 Nevertheless, these decisions do not necessarily imply that the tribunal’s decision 
to extend its jurisdiction to a third party will never by reviewed by the courts, particularly 
when that jurisdiction was the subject of debate during the arbitration.  Indeed, in Fiat v 
the Ministry of Finance and Planning of the Republic of Suriname e.a.,89 the same 
District Court for the Southern District of New York came to a different solution.  In the 
case at hand, Suriname sought enforcement of an award against two defendants, FIAT 
and ONYX.  The Court found that there was no evidence that the arbitration clause was 
intended to be binding on FIAT.  The Court vacated the award as against FIAT, stating 
that: 

“In this case, the arbitration proceeding was not the proper forum for deciding 
whether an arbitrator may afford relief against a non-signatory who is not 
covered by an arbitration agreement.  [citation omitted]  The proper forum would 
have been before the court on a motion to compel arbitration.”90 

                                                 
87 [U.S. Court of Appeals for the Fourth Circuit, International Paper v Schwabedissen] p. 1146; see 
[Hanotiau 2005] p. 231; 
88 [U.S. District Court for the Southern District of New York, National Development v Khashoggi] p. 506; 
89 [U.S. District Court for the Southern District of New York, FIAT v Suriname] p. 880; 
90 The Court distinguished this case from the decision in [U.S. District Court for the District of Connecticut, 
Di Ghello v Busconi]; in that case, the tribunal awarded damages against four non-signatory corporations 
since they had executed or directly benefited from the parties’ agreement, that they were clearly owned, 
dominated and controlled by one of the parties and that they were the alter ego of that party.  The Court did 
not find that the tribunal exceeded its jurisdiction, since the court was of the opinion that the non-
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The decision was based on Article V (1)(c) of the New York Convention.  However, the 
reasoning of the decision does not clarify how the arbitral tribunal would have decided 
matters beyond the scope of the submission to arbitration.  Suriname had definitely 
submitted to the arbitral tribunal that FIAT was liable.  The Court, however, treated 
Article V (1)(c) of the New York Convention as if it were identical to Section 10 of the 
United States Arbitration Act, which deals with excess of powers.  Clearly, this Section 
should be distinguished from the situation covered by Article V (1)(c) of the New York 
Convention, since that situation is expressly covered by another Section of the U.S. 
Arbitration Act, namely Section 11 (which was also quoted by the Court). 
 
3.42 FIAT is not the only case in which the American courts have struggled to find an 
appropriate basis to refuse enforcement of an award against third parties to the arbitration 
agreement under the rules of the New York Convention.  Thus, in Sarhank Group v 
Oracle Corporation,91 the arbitrators held Oracle Corporation and Oracle Systems jointly 
and severally liable.  Oracle Corporation had objected to the jurisdiction of the arbitral 
tribunal since it was not a party to the arbitration agreement, but its objections were 
rejected.  The tribunal held that the arbitration clause in the Agency Agreement between 
Sarhank and Oracle Systems was binding upon Oracle Corporation because it was a 
partner with Oracle Systems in the relation with Sarhank.92  In enforcement proceedings, 
Oracle Corporation argued that the tribunal had exceeded its authority.  The U.S. District 
Court for the Southern District of New York refused to consider the argument.  The Court 
stated that it is well-settled that absent ‘extraordinary circumstances’, a confirming court 
is not to reconsider the arbitrators’ findings.  The tribunal’s conclusion of partnership 
under the contract was considered to be one of ‘construction of the parties’ agreement’.  
Therefore, the Court decided that it could not review the tribunal’s jurisdiction over 
Oracle Systems.  However, the U.S. Court of Appeals for the Second Circuit quashed the 
decision of the District Court,93 stating that: 

“under American law, whether a party has consented to arbitrate is an issue to be 
decided by the Court in which enforcement of an award is sought.  An agreement 
to arbitrate must be voluntarily made, and the Court decides, based on general 
principles of domestic contract law, whether the parties agreed to submit the issue 
of arbitrability to the arbitrators.” 

 
Several commentators have criticized this decision, since the Court of Appeals based its 
refusal of enforcement on a lack of ‘arbitrability’ as foreseen by Article V (2)(a) of the 
New York Convention.    That Article states that enforcement may be refused if the court 
finds that the subject matter of the difference is not capable of settlement by arbitration 
under the law of that country.  This provision, however, does not refer to the jurisdiction 
ratione personae of the arbitral tribunal.  It merely refers to a small number of areas 
touching public policy that the legislator has reserved to the state courts.  By no means 
                                                                                                                                                  
signatories were covered by the arbitration agreement.  A contrario the Court could have refused 
enforcement if it had decided that the non-signatories were not covered by the arbitration agreement; 
91 [U.S. District Court for the Southern District of New York, Sarhank v Oracle] p. 1043; 
92 The Tribunal found that this partnership was facilitated by the Agreement which granted Oracle Systems 
the right to assign its rights and obligations under the Agreement to ‘an affiliated company’ without the 
prior written approval of Sarhank;  
93 [U.S. Court of Appeals for the Second Circuit, Sarhank v Oracle]; 
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can this provision serve as a basis to refuse enforcement against a third party to the 
arbitration agreement.  As already indicated, however, the New York Convention 
provides no other unambiguous ground for that purpose either. 
 
3.43 This is further illustrated by the Supreme Court of British Columbia’s (Canada) 
juggling with the provisions of the Convention and its implementing acts to find a ground 
for reviewing the arbitral tribunal’s extension of jurisdiction to a third party.  In Javor v 
Fusion-Crete e.a.,94 the arbitral tribunal had found that there was no separation between 
Fusion Crete Products and Mr. Luke Francoeur. Hence, the tribunal rendered an order 
adding Francoeur as a party to the arbitration and ultimately held him jointly liable with 
the corporation for the costs of the arbitration.  However, when Javor sought to enforce 
the award, the Supreme Court rejected its request.  In the Court’s opinion, an arbitration 
agreement was the common foundation upon which both the British Columbia Foreign 
Arbitral Awards Act (FAAA)95 and the British Columbia International Commercial 
Arbitration Act (ICAA) rested.  The ICAA explicitly defines ‘party’ as ‘a party to the 
arbitration agreement’.96  Therefore, these Acts would limit enforcement to the parties to 
the arbitration agreement.  Javor pointed out that the New York Convention and the 
FAAA vaguely refer to ‘the party against whom [the award] is invoked’ and do not 
provide a definition of ‘party’.  The Court, however, stated that the concept that the 
parties are signatories is made in Art. II (2).  Further, the Court argued that the Acts 
require the claimant to supply an original or certified copy of the arbitration agreement 
together with the enforcement application.  “That appears directed to the ability of the 
court to verify the signatory parties and existence of an arbitral clause with the 
agreement”.   
 
These findings drew the Court to the somewhat contradictory conclusion that the arbitral 
tribunal did have procedural authority under the applicable law to proceed against 
Francoeur as it did, while at the same time that authority did not permit enforcement of 
the order against Francoeur as it was not in accordance with the agreement of the parties.  
In other words, an arbitral tribunal may have the authority to render an award against a 
third party to the arbitration agreement, even though that award will be ipso facto 
unenforceable. 
 
3.44 Even if these decisions may be severally criticized for stretching or 
misinterpreting the applicable rules, the reality of the matter is that enforcement courts do 
review the arbitral tribunal’s jurisdiction over third parties.  That being so, one may argue 
that an arbitral tribunal should not assume jurisdiction over third parties to the arbitration 
agreement without the preliminary approval of the courts, since the court will eventually 
have the final word.  These arguments were raised before the U.S. District Court for the 
Western District of New York in Comptek Telecommunications v IVD Corporation and 
Aicesa.97  In that Case, Comptek Telecommunications (CTI), a third party to the 

                                                 
94 [Canada, Supreme Court of British Columbia, 6 March 2003] p. 596; 
95 This Act implements the New York Convention in British Columbia;   
96 The FAAA does not contain such an explicit definition, however, the Court decided that the meaning of 
‘party’ in that Act did not differ materially from the meaning given in the ICAA; 
97 [U.S. District Court for the Western District of New York, Comptek v IVD] p. 213; 
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arbitration agreement, sought an injunction against two claimants that had initiated 
arbitration against CTI, alleging that CTI was the alter ego or agent of another defendant 
in the arbitration.  The ICC International Court of Arbitration had found that the arbitral 
tribunal should decide whether CTI was subject to the arbitration agreement.  CTI, 
however, argued that this would force them into a possibly unwarranted arbitration, since 
the final decision on the ‘arbitrability’ of the dispute was eventually to be taken by the 
Court.  The Court rejected the argument stating that such a course by itself imposes no 
irreparable injury to the resisting party, except perhaps in extraordinarily rare 
circumstances.  The monetary cost of arbitration would certainly not impose such legally 
recognized irreparable harm.98 
 
3.45 A more profound consequence of the enforcement courts’ authority to review the 
decision of the tribunal on its jurisdiction ratione personae is that different enforcement 
courts may come to different conclusions on that issue.  Moreover, the enforcement 
court(s) may render a decision that is inconsistent with the decision of the court in 
annulment proceedings.  This risk materialized in the SPP v Egypt case.99  In 
enforcement proceedings, the President of the District Court of Amsterdam rejected the 
defense of Egypt that it was not a party to the arbitration agreement.  In annulment 
proceedings, however, the Court of Appeal of Paris did accept that argument of Egypt.  
Accordingly, the Court annulled the award.  Normally, such inconsistencies can be 
avoided on the basis of Art. VI of the New York Convention which allows the 
enforcement court to adjourn its decision until the annulment court has reached its 
decision.  If the arbitral tribunal’s decision is reviewable, it is indeed preferable that only 
one court would review its decision and that other courts would abide by that decision.  
However, in the case at hand, Egypt was not prepared to provide security to the claimant 
pending a possible adjournment, reason why the Dutch Court refused th 100e adjournment.  

 yet another angle.   
                                                

 
 
 

2. – Orders in favor of third parties 
 
3.46 An award that imposes an obligation on one of its parties in favor of a third party 
is traditionally said to be bad of itself.101  If the tribunal renders an order in favor of a 
third party, that third party cannot enforce it.102  Nevertheless, such orders exist; and 
more importantly, they are not automatically quashed.  This phenomenon does not 
deserve our attention because of the frequency by which it occurs (quite to the contrary in 
fact), but because it highlights the relation between courts and tribunals in the 
determination of the parties from

 
98 Referring to [U.S. Court of Appeals for the Second Circuit, Emery Air Freight v Local Union 295]; 
99 [the Netherlands, President of the District Court of Amsterdam, 12 July 1984]; [France, Court of Appeal 
of Paris, 12 July 1984]; [France, Cour de Cassation, 6 January 1987]; [Yearbook] 1985, p. 344; 
100 See Art. VI in fine  N.Y. Convention; 
101 See e.g. the old English jurisprudence: Ecclestade v Maliard (1582) Cro Eliz 4; Samon v Pitt (1585) Cro 
Eliz 432; Bedam v Clerkson (1696) 1 Ld Raym 123; Bird v Bird (1703) 1 Salk 74; Snook v Hellyer (1818) 
2 Chit 43; Wood v Adcock (1852) 7; 
102 Davis v Rea (1680) Finch 441; Thomson v Noel (1738) Hardw. 304; Robertson v Hatton (1857) 26 LJ 
Ex 293; Ex parte Skeete (1839) 2 Will Woll & H 49; 
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3.47 The case of Rintin v Domar103 provides an enlightening example.  In that case 
arbitrators ordered one of the parties to terminate a number of lawsuits filed around the 
world against the other party’s affiliates and the affiliates’ officers.  In the opinion of the 
arbitrators, the filing of the lawsuits breached the party’s contractual obligations against 
the other party.  The party sought to vacate the order, arguing that the arbitrators 
adjudicated a controversy not submitted to them.  The United States Court of Appeals for 
the Eleventh Circuit found that the arbitrators expressly acknowledged that the claims 
against the third parties were not within the scope of the arbitration clause.  The award, 
however, did not grant relief to the third parties, but to the party.  By filing lawsuits 
against that party’s affiliates, the other party breached the agreement and disrupted 
normal operations of their company.  In the Court’s opinion, the arbitrators did not 
clearly err in concluding that the order to cease litigating against the affiliates and their 
officers was an essential part of the remedy in the arbitrable dispute.  Neither did the 
order violate the public policy, to wit, the policy favoring international comity.  To 
invalidate the order would set the entire arbitration at naught.  The arbitration would 
become “a sideshow” if the party were allowed to circumvent the arbitration by suing its 
counterparty’s surrogates in other countries.  

 
This case supports our submission that an arbitrator’s decision that does not squarely fall 
within the arbitration agreement cannot automatically be qualified as a decision beyond 
the scope of the submission to arbitration since the arbitration agreement and the 
submission to arbitration are two different things.  Further, this case re-confirms that 
courts are hesitant when reviewing the arbitrator’s decision against and in favor of whom 
relief is to be ordered.  This decision is essentially for the arbitrators to make. 

 

                                                 
103 [U.S. Court of Appeals for the Eleventh Circuit, Rintin v Domar]; 
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III. CONCLUSION 
 
3.48 Even though the encounter between third parties and enforcement of the 
arbitration award gives rise to three different questions; and even though the answers of 
the courts to those questions are not always on one line, the examination in this Chapter 
leads to one conclusion:  
 
The authority to decide who is a party and who is a third party to the arbitration award, 
and consequently by and against whom the award can be enforced, lies primarily with the 
arbitral tribunal itself. 
 
This conclusion is in line with the generally acknowledged principle of Kompetenz-
Kompetenz.  Even if the arbitral tribunal does not have jurisdiction over specific subjects 
or specific persons, that decision is to be taken by the tribunal itself.  The task of the 
courts is limited to a review of the tribunal’s decision ex post, which is in turn limited to 
certain specific grounds. 
 
3.49 Consequently, the three questions presented in this Chapter should be answered as 
follows. 
 
Firstly, courts should only clarify an ambiguous identification of the parties to the award 
if it is possible to derive the intent of the tribunal from the wording of the award itself.  If 
this is not possible, the award should be sent back to the arbitral tribunal for clarification 
since the tribunal’s decision is not final and the tribunal is not functus officio as long as 
an ambiguity in the identification of the parties prevents the award from being enforced. 
 
Secondly, courts should be hesitant to consider a request for enforcement by or against a 
third party to the arbitration award.  The examination of the grounds on which such 
requests are based generally goes beyond the limited power of the enforcement court.  
Rather, a claimant who seeks compensation from a third party should either have 
formulated a claim in that regard in the original arbitration, or should initiate new 
proceedings on the merits – in court or in arbitration – against the third party. 
 
Thirdly and finally, courts should be hesitant to review an arbitral tribunal’s decision to 
assume jurisdiction over a third party to the arbitration agreement or to grant relief in 
favor of a third party, particularly when the applicable rules (such as the New York 
Convention) provide no clear ground for such a review.   
 
3.50 The conclusions with regard to enforcement of an arbitral award in a third party 
context should be extended to the other effects of an arbitration award, in particular its res 
judicata effect vis-à-vis third parties.  Thus, for the application of res judicata parties to 
the award are all those over whom the arbitral tribunal assumed jurisdiction.  This must in 
the first place be derived from the award itself.  All others, i.e. all those over whom the 
tribunal did not assume jurisdiction, are third parties to the award.  This distinction 
should be applied in a strict manner, even though the distinction does not imply that an 
award may only have res judicata effects against and in favor of the parties.   
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I. INTRODUCTION 

 
4.01 This Chapter focuses on the question which documents are arbitration awards 
and which arbitration awards may have res judicata effects.  While at first sight the 
answer to this question may seem quite obvious, the ILA came to the conclusion that 
the development of transnational rules was premature for the definition of arbitral 
awards which qualify for res judicata effects.1  Moreover, drafters of the UNCITRAL 
Model Law could not agree on a definition of the award either.2  These instruments 
are not stand-alone cases: most instruments on national and international arbitration 
do not contain such a definition,3 including the New York Convention and the rules of 
the most representative arbitral institutions.  This lacuna signals the fundamental 
debate on the issue.  The crux of the difficulty lies in the fact that arbitrators may 
render different types of decisions, such as final awards, interim awards, partial 
awards, awards on jurisdiction, orders, default awards, consent awards etc.  There is 
no consensus on the precise distinction between these categories.  Nevertheless, a 
strict criterion is required to determine which decisions may potentially affect third 
parties.   
 
This thesis submits that all documents4 rendered by arbitrators which include 
decisions on factual and/or legal issues qualify as arbitration awards.  In other words, 
it is not the form or label of the document that is relevant, but the fact that the 
document in question contains one or more decisions.5  Therefore, this Chapter 
proceeds in what may seemingly be an illogic order.  Part I examines which parts of 
the award qualify as “decisions” and may thus have an effect on parties and third 
parties.  Part II examines which awards, orders or other documents rendered by the 
arbitral tribunal may contain such decisions.  

 
                                                 
1 [ILA, Final Report] p. 7; 
2 [Redfern and Hunter 2004] n° 8-05; 
3 [Fouchard, Gaillard, Goldman 1999] p. 736; 
4 Virtually all arbitration rules and acts provide that the award must be in writing; if such a requirement 
does not apply in a given case, an oral decision may also have res judicata effect;  
5 [Fouchard, Gaillard, Goldman 1999] p. 737; see the Court of Appeal of Paris in the Basoil-case, 
where it stated that the qualification of a decision as an award does not depend on the terms used by the 
arbitrator or by the parties; the Court ruled that a decision rendered by the tribunal was an award, even 
though it was qualified as an order; discussed in [Redfern and Hunter 2004] n° 8-07; 



CHAPTER 4 – WHICH AWARDS AND PARTS OF THE AWARD? 

II. WHICH PARTS OF THE AWARD? 
 
 

A. Claims, causes of action, issues and motifs décisoires 
 

4.02 An arbitration award – just like a judgment – is not merely a yes or no-answer 
on the validity of a claim.  It is a bundle of elements, including the order, findings of 
fact, findings of law, application of law to the facts, formal elements, etc.  Which 
parts of the award may affect parties and third parties is both a crucial element of and 
a consequence of how one defines res judicata. 
 
4.03 Common Law jurisdictions distinguish two effects under the general label of 
res judicata (sensu lato).6  The first effect is known as claim preclusion or res judicata 
(sensu stricto) in the United States and as “cause of action estoppel” in England.  Lord 
Justice Diplock formulated the classic definition of cause of action estoppel in Thoday 
v Thoday7: 
 “[Cause of action estoppel, is that species of estoppel per rem judicatam] 

which prevents a party to an action from asserting or denying, as against the 
other party, the existence of a particular cause of action, the non-existence of 
which has been determined by a court of competent jurisdiction in previous 
litigation between the same parties.  If the cause of action was determined to 
exist, i.e., judgment was given on it, it is said to be merged in the judgment, or, 
for those who prefer Latin, transit in rem judicatam.  If it was determined not 
to exist, the unsuccessful plaintiff can no longer assert that it does, he is 
estopped per rem judicatam.” 

 
In other words, the former judgment or award prevents a plaintiff from pursuing a 
claim that has already been decided by a prior judgment.  The judgment extinguishes 
the plaintiff’s claim, whether he was victorious or not.  On the other hand, the 
defendant is prevented from bringing any new defense after the judgment was 
rendered.   He should have presented every available defense in the first proceedings.8  
If one of the parties nevertheless seeks to re-litigate the claim, that claim will be 
inadmissible.  Thus, claim preclusion is a procedural bar, preventing the entire action 
from going forward.9  The classic understanding of res judicata in Civil Law is of a 
similar nature.  Article 25 of the Belgian Code of Civil Procedure, for instance, states 
that the authority of res judicata prevents that the claim be re-introduced.   
 
4.04   Because claim preclusion or cause of action estoppel only prevents the re-
litigation of identical claims, it lies in the nature of the theory that it can only apply 
between the parties to the judgment or award.  As soon as a third party is involved in 
the subsequent proceedings - either as claimant or as respondent - the claim or cause 

                                                 
6 Further distinctions may be made; however, these are the two most important ones; 
7 [1964] 1 All E.R. 341; confirmed in similar words by Lord Denning in Fidelitas Shipping, [1965] 1 
Lloyd’s Rep. 223; also referring to the older formulation of the theory by Baron Parke in King and 
another v Hoare, (1844) 13 M.&W. 494, at p. 504; 
8 For a more elaborate discussion on the effects of res judicata on the defendant’s assertions, see 
[Friedenthal, Kane, Miller 2005] p. 674-679; 
9 [Beeley and Seriki 2005] p. 111; 

 74



CHAPTER 4 – WHICH AWARDS AND PARTS OF THE AWARD? 

of action is necessarily different.10   This is because the identity of the claimant and 
respondent are necessary elements in the description of the claim.   
 
A simple example may illustrate this: if, in a first action, the victim of a three-party 
car accident claims damages from one driver and in a subsequent action that same 
victim claims damages from the other driver, the claim is necessarily different, even 
though his claim may be based on the same facts (the car accident between the victim 
and both drivers), may be based on the same legal provisions (e.g. the same law of 
torts), and may be for the compensation of the same damage.  Likewise, if two victims 
of the same accident subsequently claim damages from one and the same driver, these 
are two distinct claims. 
 
4.05   However, the requirement of identity of parties for claim preclusion does not 
necessarily lead to the conclusion that a judgment or arbitration award is irrelevant in 
subsequent proceedings with third parties.  As stated, the judge or arbitrator’s decision 
to grant or dismiss a claim is not a simple, one-layered yes or no-question.  Those 
familiar with the technique of the “decision tree” will be particularly aware of the fact 
that the evaluation of most – if not all - claims requires the arbitrator to take multiple 
decisions on underlying questions of fact and law.   
 
For example, the arbitrator’s decision whether or not to grant a buyer’s claim against 
the seller for non-delivery of goods may depend on such sub-questions as the 
applicable law, mitigation, force majeure, etc.  In turn, the question of force majeure 
may depend on whether or not the seller did or should have foreseen the impediment 
and whether the impediment was beyond his control.  In turn, the question whether or 
not the seller did actually foresee the impediment may depend on whether or not an 
imminent impediment was discussed during the negotiations prior to the contract, etc.   
 
Whether or not this buyer’s claim will eventually be granted is irrelevant for third 
parties, for instance for another buyer of the same product who did not receive 
delivery either.  The award on the first buyer’s claim cannot lead to the inadmissibility 
of the second buyer’s claim, even if the award rejects the claim, e.g. because it 
decides that an impediment that amounts to force majeure prevented the seller from 
performing the contract.  However, certain answers to sub-questions in the award 
between the first buyer and the seller, such as the question whether the seller did 
actually foresee the impediment, will be relevant for the second buyer too.  The 
question is whether the decisions on such sub-questions may have res judicata effects? 
 
4.06   It is our submission that decisions on underlying questions may indeed have a 
res judicata effect.  Such an effect is known as “issue preclusion” in the United States 
and England, and also as “collateral estoppel” in the U.S..  In Thoday v Thoday, Lord 
Justice Diplock provided the standard formulation of issue estoppel: 

“There are many causes of action which can only be established by proving 
that two or more different conditions are fulfilled.  Such causes of action 
involve as many separate issues between the parties as there are conditions to 
be fulfilled by the plaintiff in order to establish his cause of action;  and there 
may be cases where the fulfillment of an identical condition is a requirement 
common to two or more different causes of action.  If in litigation on one such 

                                                 
10 [Kane 2007] p. 229 
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cause of action any of such separate issues whether a particular condition has 
been fulfilled is determined by a court of competent jurisdiction, either on 
evidence or on admission by a party to the litigation, neither party can, in 
subsequent litigation between them on any cause of action which depends on 
the fulfillment of the identical condition, assert that the condition was fulfilled 
if the court has in the first litigation determined that it was not, or deny that it 
was fulfilled if the court in the first litigation determined that it was.” 
 

This description clearly marks the difference between a cause of action and an issue, 
as well as the functioning of their respective estoppels.  To obtain a certain relief or 
remedy from the court, a party must prove that certain conditions are fulfilled.  The 
conditions are provided by the applicable legal rules.  Each one of those conditions is 
an “issue”.  In later proceedings, two situations may arise.   
In the first situation, one or more of the issues necessary to establish the right to relief 
are identical to one or more of the issues decided in a prior judgment.  However, not 
all issues are identical: some other conditions must be fulfilled to obtain the claimed 
relief or remedy.11  In that case, the determination of the identical issues is binding on 
the parties and they are prevented from giving counterevidence against the findings in 
the judgment.  All other issues, those that were not decided in the prior judgment, can 
be freely litigated and thus, the discussion may continue on those points.   In the end, 
the requested relief or remedy may or may not be granted.  This is the situation 
envisaged by issue estoppel.   
In the second situation, all the conditions/issues that are necessary to establish the 
right to relief in the subsequent action are identical to the issues decided in a prior 
judgment.  In that case, there are no issues left to be litigated, and thus the entire 
action is prevented from going forward.  This automatically implies that the relief or 
remedy requested will be denied, since no (new) decision on the validity of the claim 
will be taken. 
 
4.07   Civil Law jurisdictions seemingly do not recognize issue estoppel.  This may 
be derived from the triple identity test and the distinction between the operative part 
and the reasons.  
 
Firstly, the French Civil Code and the Belgian Code of Civil Procedure require ‘triple 
identity’ for the application of res judicata: identity of claim, cause of action and 
parties.  Thus, Art. 23 of the Belgian Code states: 

“L’autorité de la chose jugée n’a lieu qu’à l’égard de ce qui a fait l’objet de la 
décision.  Il faut que la chose demandée soit la même ; que la demande soit 
fondée sur la même cause ; que la demande soit entre les mêmes parties, et 
formée par elles et contre elles en la même qualité. ” 

If this triple identity must be fulfilled for res judicata - or even if the triple identity is 
factually fulfilled - there is no room for issue preclusion since the claim will be 
estopped on the basis of cause of action estoppel and consequently the individual 
issues will not be discussed.12   
 
Therefore, it is remarkable that the ILA Recommendations on Res Judicata formulate 
the triple identity test as a general requirement for all res judicata effects 
                                                 
11 This will necessarily be the case in subsequent actions with partially different parties: the identity of 
the parties is one of the issues and will therefore stand in the way of total identity of issues; 
12 cf. supra: the second situation; 
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(Recommendation 3.2 – 3.3 - 3.4) including issue preclusion as provided by 
Recommendation 4.  The requirement of triple identity and issue preclusion are 
incompatible.  The only possible conclusion is that the requirements of identity of 
cause of action and claim are not in place here and probably should have been 
abandoned.  This is further supported by the Committee’s Report which reads that 
issue estoppel not only applies regarding the same claim, but also regarding different 
claims in subsequent proceedings.   
 
Even though the triple identity test in the legislation of Civil Law countries has never 
been seriously questioned, courts have implicitly and even explicitly abandoned the 
requirement.  Thus, even though the Belgian Cour de Cassation - up to today - 
frequently reiterates the requirement of triple identity,13 the Court ruled as early as the 
1940’s that when the same “disputed question” (question litigieuse) is subsequently 
submitted to two judges, the decision of the first judge is binding on the second judge 
if one of the parties invokes that decision.  The Court founded this rule on the 
necessity to avoid inconsistent decisions on identical “issues of fact or law”.14  Such 
an issue may, for instance, be the interpretation or validity of a contract if subsequent 
actions arise regarding the performance of that contract.15  Recently, the standard 
formulation of the Cour de Cassation has become that: 

“Il ne suit pas nécessairement du fait que la cause et l’objet d’une demande 
définitivement jugée et la cause et l’objet d’une demande ultérieure entre les 
mêmes parties ne coïncident pas entièrement que le juge peut accueillir la 
demande dont le fond est inconciliable avec la première cause jugée.”16 

In other words, a judge may not accept a claim if that claim is irreconcilable with a 
decision on an issue in a prior judgment. 
 
The Courts of Appeal have extended this rule to subsequent actions involving third 
parties.  The Court of Appeal of Liège, for instance, decided in 1992 that: 

“Le juge peut déclarer un fait établi en se fondant sur les constatations d’une 
décision judiciaire intervenue dans une instance où celui à qui le fait est 
opposé était partie et sur la force probante qui s’y attache, même si les 
conditions auxquelles l’art. 23 CJ subordonne l’autorité de la chose jugée ne 
sont pas réunies.”17 

 

                                                 
13 [Belgium, Cour de Cassation, 20 February 1975];  [Belgium, Cour de Cassation  28 November 
1980]; [Belgium, Cour de Cassation  27 May 2004]; 
14 [Belgium, Cour de Cassation  10 July 1947]; In 1942, the Belgian Cour de Cassation had already 
stated that: “La circonstance qu’une contestation relative à l’exécution d’une convention n’avait point 
matériellement le même objet qu’un litige antérieur relatif aux mêmes relations contractuelles, 
n’excluait nullement l’autorité de la chose jugée dès lors que ces opérations bien que distinctes dans le 
temps et par suite matériellement différentes de celles précédemment accomplies, constituaient, comme 
ces dernières, l’exécution de la convention dont le premier juge avait, après débat, fixé la portée et 
que, dan un procès comme dans l’autre, la protée de la convention originaire constituait la question 
fondamentale du litige.” ; [Belgium, Cour de Cassation  15 January 1942]; 
15 [Belgium, Court of Appeal Brussels 6 June 1961]; [Belgium, Cour de Cassation 29 March 1979]; 
[Belgium, Cour de Cassation 20 February 1975];  the same is true in subsequent actions for counterfeit 
with regard to the question of anteriority of a model; see Belgium, Court of Appeal Brussels, 3 
November 1969]; 
16 [Belgium, Cour de Cassation, 14 February 2002]; [Belgium, Cour de Cassation, 27 May 2004]; 
[Belgium, Cour de Cassation,  30 March 2006]; 
17 [Belgium, Court of Appeal Liège, 18 January 1994];  
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In line with these decisions, several authors have suggested that the triple identity test 
should be abandoned and replaced by the requirement of an identical “question 
litigieuse”.18  The concept of a disputed question clearly resembles the concept of an 
“issue” in Common Law.  Thus, Vizioz stated: 

“Pour savoir exactement ce qui a été jugé, il est nécessaire de ramener le 
litige à ses éléments simples, primaires, d’en isoler en quelque sorte les fils, 
c’est-à-dire de dégager les questions litigieuses.  Par question litigieuse il faut 
entendre toute question relative à l’existence, à la valeur, aux effets d’un 
rapport juridique, d’une situation juridique, d’un acte ou d’un fait juridique, 
que se pose dans un procès parce que le rapport, la situation, l’acte, le fait est 
incertain ou contesté… Le contenu d’un jugement comprend ainsi toutes les 
questions litigieuses qui s’y trouvent définitivement résolues.”   

 
In our opinion the triple identity test should not be abandoned.  Rather, Civil Law 
jurisdictions should recognize that the concept of res judicata implies two effects.  
The first effect is of a procedural nature and results in the inadmissibility of the claim.  
For this effect, the triple identity test should remain in place.  The second effect, 
however, is of an evidentiary nature.  This effect does not require triple identity, but 
only identity of the issue one wants to prove.   
 
Even though this clearly is an unintended coincidence, the Belgian legislators’ 
decision to transfer all-but-one provisions on res judicata from the Civil Code to the 
Code of Civil Procedure is perfectly in line with this distinction.  Now, the Civil Code 
lists “res judicata” as a means of evidence (as it originally did and still does in 
France).  This Code, however, no longer contains the triple identity requirement.  That 
test is now to be found in the Code of Civil Procedure, where res judicata is listed as a 
procedural bar.  It is high time that courts and commentators recognize the 
coincidental, but nevertheless very real distinction between the effects in the Civil 
Code on the one hand and the effects in the Code of Civil Procedure on the other 
hand.  Preferably the “indiscriminate use of latin tags, particularly res judicata, which 
disguise under ancient clothes very different concepts”19 would be replaced or refined 
by more precise terms such as “claim preclusion” and “issue preclusion”. 
 
4.08   As indicated by the ILA,20 there is a second reason to assume that there is no 
issue estoppel in Civil Law.  It is frequently stated that only the dispositive part of a 
judgment enjoys res judicata effects.  The findings in the reasoning would have no 
such effect.21  Thus, De Page stated: 

“Qu’est-ce que fait l’objet du jugement?  Le point sur lequel il statue.  
Comment statue-t-il?  Par son dispositif.  C’est là, et là seul, que se trouve la 
décision du juge, l’objet du jugement.  Les motifs ne sont que les matériaux du 
dispositif, les raisons qui ont déterminé le juge à se décider dans le sens 

                                                 
18 French author Motulsky is the leading advocate on that matter; see also De Page and Vizioz; 
19 [Veeder 2003] p. 78; Veeder identifies the use of such tags as one of the faults which has led to the 
lack of comparative research in the different legal conceptions of issue estoppel in the field of 
international arbitration; 
20 [Sheppard 2005] p. 269; 
21 Audley Sheppard remarks that res judicata is in a no man’s land, i.a. since there are marked 
differences in national laws on the question of whether only the dispositive has res judicata effect or 
also the reasoning; [Sheppard 2005] p. 265; 
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indiqué au dispositif, l’opinion du juge quant aux éléments qui ont été discutés 
devant lui, quant à leur pertinence, quant à leur valeur.”22 

This distinction is still very much alive in jurisprudence, particularly in France.23  The 
Tribunal de Grande Instance of Paris, for instance, stated in a decision of 15 February 
2008: 

“Qu’ainsi, [l’autorité de la chose jugée] ne porte que sur ce qui a été 
précédemment débattu et jugé, étant par ailleurs constant que les motifs, 
fussent-ils le soutien nécessaire du dispositif, ne sont pas revêtus d’une telle 
autorité.” 

Since the determination of “issues” is (primarily) to be found in the reasons of a 
judgment or award, there would be no issue estoppel.24   
 
4.09   The denial of effects to the reasons is mostly founded in considerations of 
certainty and forseeability.25  Parties would only resort to the judge or arbitrator for a 
final decision of their dispute in the form of an order.  They would not expect the 
reasons for that order to have effects beyond the judgment or the award.26 Therefore, 
the second judge or arbitrator would have to come to his own conclusions. 
Inconsistencies between the reasons of different judgments and/or awards would not 
be problematic.  Based on such considerations, the UNIDROIT Principles of 
Transnational Civil Procedure only provide for issue estoppel when it prevents 
substantial injustice.  This would for instance be the case if a party has justifiably 
relied in its conduct on the determinations of an issue of fact or law.27 
 
Further, the relevance of a certain issue – and the parties’ incentive to litigate the issue 
vigorously - may evolve from one claim to the other.  Therefore, a party should not be 
caught by surprise if a seemingly insignificant issue in the first proceedings suddenly 
turns out to be crucial in subsequent proceedings, particularly if the bets are higher.28 
 
For similar reasons, American courts used to distinguish “mediate facts” or 
“evidentiary facts” on the one hand and “ultimate facts” on the other, granting only 
collateral estoppel effect to the latter.  Thus, in The Evergreens v Nunan the Court 
decided that: 

“[…] a ‘fact’ may be of two kinds.  It may be one of those facts, upon whose 
combined occurrence the law raises the duty, or the right, in question ; or it 
may be a fact, from whose existence may be rationally inferred the existence of 
one of the facts upon whose combined occurrence the law raises the duty, or 
the right.  The first kind of fact we shall for convenience call an ‘ultimate 
fact’; the second, a ‘mediate datum’.  ‘Ultimate’ facts are those which the law 
makes the occasion for imposing its sanctions.” 29 

                                                 
22 [Redfern and Hunter 2004] n° 8-62: an award must be “dispositive”, meaning that it must constitute 
an effective determination of the issues in dispute and that it must be formulated in an imperative tone: 
‘we award’, ‘we order’, etc.; 
23 See, e.g., [France, Cour de Cassation, 8 July 1992 and 22 May 1995];  the distinction would also be 
the rule in i.a. Switzerland, Germany and Sweden; [ILA, Key Issues] n°1.8; 
24 [ILA, Interim Report] p. 14; 
25 [Théry 2007] n° 20; 
26 [Mayer 2004] p. 197; 
27 This approach is derived from the principle of good faith; 
28 [Söderlund 2005] p. 303; 
29 141 F.2D 927 at 928 (2d Cir. 1944); 
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The assumption is that only the ultimate facts are essential and thus receive the 
parties’ full attention.30  If the findings on mediate facts would also be binding in later 
proceedings, this may come as a surprise.   
 
However, at which level does a fact seize to be a fact upon whose occurrence the law 
raises the duty?  In the example mentioned above: is the fact that the seller had 
actually foreseen the impediment an ultimate fact, or only a mediate datum?  And 
what about the fact that the impediment was discussed during the negotiations?  Many 
opinions may be reasonably defended in that regard.  Lengthy and complicated 
discussions may follow.  However, discussions on the nature of the facts should be 
avoided, not only because they lead to inefficiency, but most of all because they lead 
the attention away from the essence of the dispute and the function of res judicata.  
Moreover, there is no guarantee that parties invariably invest more time in the defense 
of ultimate facts.  For these reasons, the distinction has in fact been abandoned.31  The 
American courts have harbored the underlying concerns under the “actually and 
necessarily litigated”-requirement (cf. infra). 
 
Nevertheless, English courts have fiddled with similar distinctions.  In Fidelitas 
Shipping, for instance, Lord Justice Diplock specified that ‘issues’ are decisions as to 
the legal consequences of particular facts, each of which decisions constitutes a 
necessary step in determining what are the legal rights and duties of the parties 
resulting from the totality of the facts.  He observed that while an issue may involve a 
dispute about facts, a mere dispute about facts divorced from their legal consequences 
is not an ‘issue’.  On a strict reading, this would imply that, when the discussion in 
subsequent proceedings involves an identical fact, but the existence or non-existence 
of that fact would constitute a pre-requisite for two distinct legal consequences, such 
fact would not be considered an ‘issue’ and thus could be re-litigated. As such, this 
restriction would introduce a hard-to-apply distinction between ‘naked’ issues of fact 
and law on the one hand, and law-applied-to-facts on the other hand, reminding of the 
American distinction between mediate and ultimate facts.  In Blair v Curran32 this 
distinction was indeed expressed in wording that was very similar to the wording used 
by American courts: 

“Findings, however deliberate and formal, which concern only evidentiary 
facts and not ultimate facts forming the very title to rights give rise to no 
preclusion.” 

Further, this judgment extended the distinction to issues of law, stating that decisions 
on matters of law which amount to no more than steps in the process of reasoning 
tending to establish or support the proposition upon which the rights depend do not 
estop the parties. 
There is no reason to assume that the application of such distinctions would be any 
smoother in England than in the U.S.  Where does one draw the line between a 
                                                 
30 cf. Mayer, who submits that only “questions primaries” may have res judicata effect, and not 
“questions preliminaries”;  the same question, however, may be primaire or preliminaire; Mayer 
concedes that it may be difficult to distinguish the solution of the dispute from the reasoning that leads 
to it; for instance if the interpretation of a contract is the only goal of a dispute, it is the object of the 
decision itself and the interpretation has res judicata effect; by contrast, if the interpretation is only a 
preliminary step e.g. in a claim for damages, it would be acceptable to have doubts on the res judicata 
effect of the interpretation; [Mayer 2004] p. 199;  
31 The Restatement First of Judgments applied the distinction.  The Restatement Second of Judgment 
no longer does so. 
32 Blair v Curran (1939) 62 CLR 464, 533, HCA; see 20/173; 
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“naked” fact and “law applied to facts”?33 34 Therefore, the better approach would be 
not to restrict the term “issue” to the legal consequences of a fact.  Rather, a mere fact 
may also constitute an issue.   
 
4.10   Considering these Common Law complications and confusions, the 
Continental approach may seemingly have the advantage that it makes clear which 
findings have res judicata effect (those in the dispositive part) and which findings do 
not (the reasons). One would simply have to turn to the order at the end of the 
judgment or award. However, even that is not the case.  MAHAUX remarks that there is 
an apparent confusion surrounding the definition of the dispositive part.  Thus, it 
would flow from the jurisprudence of the Belgian Cour de Cassation that the 
dispositive part does not only comprise the order which concludes a judgment, but 
every decision, no matter where it is formulated in the judgment.35  Other elements 
add to this confusion.  Thus, certain arbitration awards do not contain an explicit 
dispositive part.  Furthermore, certain parts of the dispositive part, such as the 
determination of the honoraries of the arbitrators, would not enjoy res judicata 
effect.36   
 
4.11   Remarkably enough, the restriction of res judicata to the dispositive part in 
Civil Law has never been explicitly stated in legislation.  Article 23 of the Belgian 
Code of Civil Procedure and Article 1351 of the French Civil Code, for instance, do 
not even hint at such a rule.37  Only certain indirect provisions of the French Code of 
Civil Procedure contain indications in that direction.  Thus, Art. 480 states that a 
judgment which decides in its dispositive part all or part of the merits has the 
authority of res judicata.  Further, Art. 455 states that the judgment pronounces the 
decision in the form of a dispositive part.  What is even more remarkable is that the 
                                                 
33 In the U.S., courts used to distinguish issues of fact, issues of law, and law applied to facts.  Issue 
estoppel was not applied to issues of pure law, since this would create an injustice or inequity in case 
the law changes after a judgment on an issue of law was rendered.  Those who can rely on a prior 
adjudication would fall under the old rule.  All others would fall under the new rule.  The distinction 
between issues of fact and issues of law, however, proved hard to apply in practice.  Each case involves 
combinations of questions in which fact, law and law applied to facts are difficult - if not impossible - 
to unravel.  Nowadays, most courts have therefore left the fact/law distinction behind. Thus, in United 
States v Moser the US Supreme Court determined that preclusion may apply to “mixed issues of law 
and fact”, 266 U.S. 236 (1924); The Restatement 2nd (§ 27) states explicitly that estoppel applies to 
both issues of fact and law.  It tackles the danger of inequity by providing that preclusion does not 
apply to issues of law if the two actions involve claims that are substantially unrelated or a new 
determination is warranted in order to take account of an intervening change in the applicable legal 
context or otherwise to avoid inequitable administration of the laws (§ 28.2).    
[Brekoulakis 2005] argues that the third party effect of an arbitral award should cover both legal and 
factual issues; 
34 Further, it is hard to see how the exclusion of “naked” facts for issue preclusion is to be reconciled 
with the definition of cause of action.  This definition merely refers to facts and factual situations, 
without any reference to their legal consequences.  Since “issues” are defined as parts of a cause of 
action, issues must necessarily be facts. 
35 cf. [De Page 1967] p. 995: “Pour Cassation, le dispositif est ce qu’a décidé le juge sur la 
contestation, quelle que soit la place qu’occupe cette décision parmi les énonciations du jugement, et 
quelle que soit la forme dans laquelle elle y est exprimée.” ; referring to [Belgium, Cour de Cassation  
5 July 1937 and 31 October 1946] ; 
36 Unless these honoraries have been the object of discussion;  [Jarrosson 2007] n° 13; 
37 [Mahaux 1971] p. 115 ; For Van Compernolle, this is sufficent to reject the distinction : “En 
l’absence d’un texte formel qui limiterait expressément aux seules énonciations du dispositif l’étendue 
de la chose jugée, un simple critère formel ne permet pas de distinguer motifs et dispositif au point de 
vue de l’autorité de la chose jugée.” ; [Van Compernolle 1984] p. 261 ; 
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corresponding Articles with regard to arbitration awards do not contain the same 
indications.  Thus, Article 1476 merely states that the arbitral award enjoys the 
authority of res judicata with regard to the dispute it decides.  Likewise, Article 1471 
does not state that the decision in the award must be in the form of a dispositive part.  
For these reasons, the French Cour de Cassation decided that the body of the 
arbitration award may contain decisions with res judicata effect too.38   
 
4.12   The most important argument against the operative part/reasons-distinction, 
however, is of a purely pragmatic nature: since the operative part generally only 
grants or denies the requested relief in the form of an order,39 it may be very difficult - 
if not impossible - to understand the contents of the decision without having resort to 
the reasoning.  It is the reasoning that contains all the determination of all factual 
issues and legal arguments.40  Therefore, even the defenders of the distinction have 
conceded that the operative part may be interpreted by means of the reasons41 or that 
the res judicata effect extends to those findings in the reasoning that are “le soutien 
nécessaire” of the order, or “les motifs inseparables”.42  Moreover, the French Cour 
de Cassation has ruled that the scope of the res judicata effect of the operative part is 
determined and even limited by the reasons: 

“le juge, ou l’arbitre, lorsqu’il se borne dans le dispositif de sa décision à 
rejeter toutes les demandes autres que celles qu’il accueille, ne statue sur ces 
demandes qu’autant qu’elles ont été visées par les motifs de la décision.”43   

 
This solution, however, is still too hesitant.  It seeks to extend res judicata to the 
reasons, without formally recognizing the res judicata effect of the reasons.  Such an 
approach is confusing and should therefore be abandoned.  JARROSSON states 
correctly that: 

“La lecture des motifs qui sont le soutien nécessaire du dispositif est le plus 
souvent un passage obligé pour la compréhension de ce qui a été jugé.  Dès 
lors, la limite entre le recours aux motifs pour éclairer le dispositif et 
l’extension de la chose jugée aux motifs qui en sont le soutien nécessaire 
s’estompe assez largement.”44 

In arbitration, where there is no strict requirement with regard to the formulation of an 
operative part and actual decisions are even more likely to be found in the body of the 
award, or where there may be no dispositive part at all,45 these arguments gain even 
more force.46   
Secondly, this solution seems to stand in the way of the autonomous res judicata 
effect of the issues decided in the reasoning.47  Rather, every “decision” should have 

                                                 
38 [France, Cour de Cassation 25 March 1999] 
39 [Barnett 2001] p. 90; 
40 Which may run into hundreds of pages; [Redfern and Hunter 2004] n° 8-65; 
41 this is for instance the case in Germany and Switzerland; [ILA, Interim Report] p. 15; [Böckstiegel 
2007], p. 400; 
42 [De Page 1967] p. 993; [Fettweis 1987] p. 285; [Hanotiau 2003] p. 46; [ICC Award, Thales], 
referring to [France, Cour de Cassation, 9 January 1990]; France, Cour de Cassation, 24 February 
1987] and [France, Cour de Cassation, 12 July 1988]; [Belgium, Cour de Cassation, 4 February 1987]; 
[Belgium, Cour de Cassation,  25 June 1990]; 
43 [France, Cour de Cassation,14 May 1997]; 
44 [Jarrosson 2007] n° 12; 
45 cf. [France, Cour de Cassation, 25 March 1999]; 
46 [Théry 2007] n° 21; 
47 cf. [France, Cour de Cassation, 12 February 2004]; 
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res judicata effect on its own and not merely as a tool to interpret the dispositive 
part.48  That is the direction the Belgian Cour de Cassation seems to have taken: 

“L’autorité de la chose jugée s’attache à ce que le juge a décidé sur un point 
litigieux qui a été porté, explicitement ou implicitement, devant lui par les 
parties et dont elles ont pu débattre, indépendamment du fait que cette 
décision figure dans le dispositif ou dans la motivation ; Cette même autorité 
s’attache aux motifs sur lesquels ladite décision se fonde nécessairement.”49 

International arbitral tribunals have taken similar positions.50 
 
4.13   The explicit recognition of issue preclusion, as also suggested by the ILA,51 is 
in line with the fact that no arbitration statute or no set of rules restricts the res 
judicata effect of an award to the dispositive part.  To the contrary, as Veeder 
correctly argues, where provision is made that an award shall include reasons and that 
the award is binding,52 this means that the reasons are also final and binding, and that 
this effectively implements the rules of issue estoppel.53   
 
Moreover, issue estoppel maximizes the rationale underlying res judicata: 

“Just as it would be absurd for parties to re-litigate the same dispute time and 
agains, like Sisyphus, would it not be equally absurd for parties to re-litigate 
issues in a different arbitration where those same issues have already been 
decided in the reasons for an earlier award between the same parties?”54 

And in how far would it be absurd to re-litigate those issues between (partially) 
different parties?  That is the core question of this thesis. 

 
 
 

B. Disputed and decided 
 

4.14   While every decision qualifies for res judicata effects, not all findings on 
issues of fact or law in a judgment or award  are “decisions”.  A decision requires two 
elements: only those issues that were explicitly disputed and explicitly or implicitly 
decided (in the strict sense) will have res judicata effects in subsequent proceedings.   

 
4.15   The first requirement for an issue to have res judicata effect is that the issue 
was actually raised in the earlier proceedings.55  Thus, the standard formulation of the 
Belgian Cour de Cassation is that res judicata attaches to “la contestation portée 

                                                 
48 Motulsky uses the term “motif décisoire”; [Motulsky 1973] p. 215-216; cf. [Van Compernolle 1984] 
p. 261; 
49 [Belgium, Cour de Cassation, 14 May 1982]; [Belgium, Cour de Cassation, 15 March 1991];  
50 see e.g. [ICC award 3267]: “Irrespective from the academic views that may be entertained on the 
extent of the principle of res judicata on the reasons of a decision, it would be unfair to both parties to 
depart in a final award from the views held in the previous award, to the extent they were necessary for 
the disposition of certain issues.”; 
51 The ILA was of the opinion that transnational rules can be developed regarding “a more extensive 
notion of res judicata than is known in civil law jurisdictions in relation to issue estoppel”; [ILA Final 
Report] p. 6; 
52 e.g. Art. 25(2) juncto Art. 28(6) of the ICC Rules; [Veeder 2003] p. 78; 
53 [Veeder 2003] p. 73; [ILA, Interim Report] p. 22; [Sheppard 2005] p. 283; 
54 [Veeder 2003] p. 73; cf. [ILA, Final Report] n° 52, where it is stated that issue estoppel prevents that 
some evidence or legal argument regarding a cause of action is reargued; 
55 [Barnett 2001] p. 20; 
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devant le juge et soumise à la contradiction des parties”.56  By contrast, the judge’s or 
arbitrator’s spontaneous views on issues of fact or law that were not disputed between 
the parties have no res judicata effect, since one cannot render a “decision” on an 
issue that was not disputed: “tantum judicatum, quantum litigatum”.57   
 
Whether an issue was actually raised by the parties may be derived from the record, 
pleadings and memoranda in particular.58  However, other (extrinsic) evidence may 
also be looked at.59  By contrast, it is not sufficient that a certain issue is the logical 
antecedent of the arbitrator’s decision to conclude that the issue was litigated.60  In 
our opinion, all issues determined by the award may be presumed to have been raised 
by the parties.  The burden of proof should rest on the party claiming otherwise.   

                                                

 
4.16  The ratio behind this requirement touches fundamental principles such as the 
‘principe dispositive’, legal certainty and due process.61  The principe dispositive is 
expressed in (i.a.) Arts. 4 and 5 of the French Code of Civil Procedure, which state 
that the object of a dispute is determined by the allegations of the parties.  The judge 
may only render a decision on those issues he is requested to decide.  Further, due 
process requires that a party must not be precluded from presenting his arguments on 
an issue he has not had the chance to litigate yet.62 
 
4.17  In Common Law, the issue must be “actually litigated”, meaning that the issue 
must have been subject to an adversary discussion.  Strictly speaking, this would 
imply that the issue must not only be raised by one of the parties, but that the other 
party must also have formulated an opposite view.  The question is whether an issue 
may also have preclusive effects if that other party had the possibility to dispute a 
certain allegation but failed to do so.  The answer is mostly affirmative, under the 
condition that the issue was expressed in such a manner, that the party was invited to 
debate it.  Thus, it is not necessary that all parties actually presented arguments on the 
issue for it to have res judicata effect.63  In Luikse Verzkering, for instance, the 
claimant based his claim on the legal obligation of the insurer to cover the damage 
resulting from an accident.  The Belgian Cour de Cassation ruled that the obligation of 
the insurer was an essential element of the dispute before the court, even if the 
insurance company did not explicitly dispute the existence of the obligation.  Since 

 
56 [Belgium, Cour de Cassation, 23 October 1979]; [Belgium, Cour de Cassation, 24 April 1981]; 
[Belgium, Cour de Cassation, 24 December 1981]; [Belgium, Cour de Cassation, 14 May 1982]; 
[Belgium, Cour de Cassation, 28 June 1984]; [Belgium, Cour de Cassation, 2 April 1990]; [Belgium, 
Cour de Cassation, 5 November 1990]; [Belgium, Cour de Cassation, 27 February 1995]; [Belgium, 
Cour de Cassation, 29 January 2007]; 
57 [Mahaux 1971] p. 584; [Belgium, Cour de Cassastion, 26 October 1911]; [Belgium, Cour de 
Cassation, 16 January 1953]; [Belgium, Cour de Cassation, 22 May 1980]; 
58 [Fettweis 1987] p. 274; in Lintermans, the Belgian Cour de Cassation deduced from the judgment 
and the memoranda that a certain argument of nullity was not raised; [Belgium, Cour de Cassation,  20 
February 1975]; 
59 [Barnett 2001] p. 20; 
60 [Fettweis 1987] p. 270, referring to [Motulsky 1973]; 
61 [Van Compernolle 1984] p. 267 (criticizing the opinion of Vizioz); [Fettweis 1987] p. 274; [ICC 
award, Thales]; 
62 [Wylleman 1988] p. 55; 
63 cf. the Belgian Cour de Cassation, which states that the parties must have had the possibility to 
debate a certain issue, not that they must have actually debated the issue; 
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the court had ordered the insurance company to pay, the insurer’s obligation was a res 
judicata and the judgment could serve as evidence of that obligation.64 
 
However, if the award accepts an allegation of one of the parties that was not 
explicitly disputed by the other party, this is not a “decision” in the strict sense.  A 
party may not automatically be presumed to challenge each and every statement of his 
opponent.  If there is no proof of an actual challenge, the issue was not disputed and 
not litigated.  Therefore, res judicata should not come into play. Nevertheless, the 
party that failed to raise arguments on the issue may be bound by it.  That effect, 
however, should be based on such concepts as waiver or implied consent.  
 
4.18  For the same reason, res judicata cannot extend to issues, claims or causes of 
action that were not raised by either party, but that could – or even should – have been 
raised.  Thus, if a prior arbitration award ordered the performance of the contract, 
such an order would logically pre-suppose that the contract was valid.  However, if 
neither party questioned the validity of the contract in the prior arbitration, the issue of 
validity was not decided.  Therefore, issue preclusion could not prevent the parties 
from claiming that the contract was null in a subsequent action.65  Nevertheless, 
certain jurisdictions prevent the parties from introducing claims or arguments they 
could and should have raised in a previous action.   In the United States, for instance, 
§ 24 of the Restatement Second of Judgments states with regard to claim preclusion 
that a judgment extinguishes all rights of the plaintiff to remedies against the 
defendant with respect to all or any part of the transaction, or series of connected 
transactions,66 out of which the action arose.  This “transaction-test” lays an indirect 
but certain obligation on the plaintiff to join all his claims and arguments in one 
proceeding. If not, the claimant will later be precluded from doing so in a later action.  
Thus, the American courts seek to enhance efficiency and procedural economy.  In 
England, cause of action estoppel acts on a much narrower description of the factual 
situation underlying the claim.67  Nevertheless, the rule of Henderson v Henderson 
and the abuse of process-theory lead to the same result as the American transaction-
test (cf. infra, Chapter 5).  Recently, the French Cour de Cassation too stated in the 
famous Cesareo-decision that: 

“il incombe au demandeur de présenter des l’instance relative à la première 
demande l’ensemble des moyens qu’il estime de nature à fonder celle-ci.  [Le 
demandeur] ne pouvait être admis à contester l’identité de cause des deux 
demandes en invoquant un fondement juridique qu’il s’était abstenu de 
soulever en temps utile, de sorte que la demande se heurtait à la chose 
précédemment jugée relativement à la même contestation.”68 

                                                 
64 [Belgium, Cour de Cassation, 23 October 1979]; 
65 see [France, Cour de Cassation, 11 April 2005]; Van Compernolle states that preclusion of such 
issues would violate the rights of defense; 
66 “(2) What factual grouping constitutes a “transaction”, and what groupings constitute a “series”, are 
to be determined pragmatically, giving weight to such considerations as whether the facts are related in 
time, space, origin, or motivation, whether they form a convenient trial unit, and whether their 
treatment as a unit conforms to the parties' expectations or business understanding or usage.” 
67 cf. the narrower description by the Tribunal in [ICC award, Thales] p. 60-61; 
68 [France, Cour de Cassation, 7 July 2006]; confirmed by [France, Cour de Cassation, 20 February 
2007]: “qu’il incombe aux parties de presenter dès l’instance initale l’ensemble des moyens qu’elles 
estiment de nature, soit à fonder la demande, soit à justifier son rejet total ou partiel ;”  The Cour de 
Cassation seems to follow the theory suggested by Motulsky of “concentration de moyens” and the 
saction of “forclusion substantielle”;   
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Likewise, the ILA included a guideline in its Recommendations on Res Judicata and 
Arbitration which prevents the parties from raising claims, causes of actions or issues 
they could and should have raised in a prior arbitration.  In other words, there is a 
clear tendency to extend res judicata beyond the claims and issues that were actually 
disputed and decided. 
 
In a third-party context, such mechanisms could only prevent a party that is common 
to two subsequent proceedings from raising issues he failed to raise against his 
opponent in the first proceedings.  For example, if a seller failed to invoke the 
exception of force majeure against the first buyer, the award would preclude him from 
invoking force majeure against another buyer of the same goods.  For third parties to 
the award, who – by definition – could not raise certain issues and arguments in the 
prior arbitration, such mechanisms of extended issue preclusion logically cannot come 
into play.69 
 
One could even go one step further and preclude a party to the award from filing a 
related claim in subsequent proceedings against a third party, if the party failed to 
request the joinder or intervention of that third party in the first arbitration.  Or, one 
could preclude a third party to the award from  filing a related claim against a party if 
the third party failed to request his joinder or intervention in the first arbitration.  
However, as will be shown in Chapter 7, such mechanisms of extended claim 
preclusion are particularly delicate in arbitration, since there rarely is a guarantee that 
joinder or intervention of third parties – either at their own initiative, or at the 
initiative of a party – is legally and practically possible. 
 
Regardless of these limitations in a third party- and arbitration-context, these extended 
mechanisms of claim and issue preclusion are both of a fundamentally different nature 
than res judicata.  They are not based on the authority of the decision (since there is 
no decision), but on the procedural behavior of parties and third parties, which must 
show an apparent negligence,70 abuse,71 or waiver72.  Because of their fundamentally 
different nature, this study will not focus specifically on these mechanisms.  Rather, 
this study will examine the effects of decisions on those issues that were actually 
raised by the parties. 
 
4.19 The only exception to the requirement that an issue must be raised by the 
parties relates to issues of public policy that were spontaneously raised by the judge or 
arbitrator.  The Belgian Cour de Cassation, however, took this exception one step too 
far.  The Court decided that the judge is presumed to have decided ex officio on the 
exceptions of public policy that the parties had not raised before him.  Further, if that 
decision is not explicitly expressed in the judgment, the judge must be presumed to 
have rejected the exception.73  While the possibility for the judge to raise exceptions 
of public policy ex officio is generally accepted,74 the Cour de Cassation’s second 
                                                 
69 Unless the third party factually directed the proceedings behind the scenes, or was invited to provide 
a party with arguments and evidence on an issue or claim the third party was better placed to defend;  
70 [Motulsky 1973] p. 230; 
71 [Fettweis 1987] p. 275; 
72 cf. [Belgium, Cour de Cassation, 24 April 1981]; 
73 [Belgium, Cour de Cassation, 30 January 1981]; 
74 cf. [ICC award, Thales] p. 74: “Le Tribunal considère que, la demande principale étant fondée sur 
des dispostitions d’ordre public, sa recevabilité ne doit pas dépendre de l’attitude procédurale de la 
Demanderesse.” 

 86



CHAPTER 4 – WHICH AWARDS AND PARTS OF THE AWARD? 

decision was heavily criticized, particularly by VAN COMPERNOLLE, who stated 
correctly: 

“Adopter cette thèse revient, à notre avis, à créer de toutes pièces une 
forclusion procédurale d’autant plus paradoxale qu’elle entend couvrir, par le 
biais de l’autorité de la chose jugée implicite, la violation d’une règle d’ordre 
public.”75    

This is all the more so since res judicata itself does not touch public policy (cf. supra).    
 
4.20   This critique brings us to the second requirement for an issue to have res 
judicata effect: only those issues that were actually decided by the arbitrator acquire 
res judicata effect.  Mostly, the decisions may be clearly read from the award.  
However, certain issues are not decided in an express manner.  The question is 
whether such issues may be said to be implicitly decided and whether an implicit 
decision may have issue preclusive effects too.  For the Belgian Cour de Cassation 
there is no doubt that the answer is affirmative in as far as two conditions are fulfilled.  
Firstly, the issue must have been submitted to the tribunal by the parties (cf. supra).76  
Secondly, the issue must be a necessary ground (le fondement nécessaire) for the 
tribunal’s explicit decision.77  Thus, the Cour de Cassation ruled that the lower court 
could not have decided that an employee’s claim was founded without implicitly 
deciding that the accident in question occurred on the way to his job.  Therefore, the 
implicit finding that the accident occurred on the way to his job also enjoyed issue 
preclusive effects.  Courts in other jurisdiction, including those in Common Law 
countries, have taken a similar approach.78 
 
4.21 The second requirement – i.e. that the findings on an issue must be necessarily 
established as the legal foundation or justification for the decision - also applies to 
explicit findings.79  If the findings are not legally indispensable to the prior decision, 
the issue may be re-litigated.80  The test is whether the tribunal could have come to 
the same conclusion if it had not rendered a decision on the issue, or if it had rendered 
a decision in the opposite direction.  This test may be difficult to apply if the tribunal 
could reach the same conclusion on the basis of two equivalent grounds and expressly 
found that both grounds were valid and proven.  In such cases neither ground is 
technically indispensable and consequently neither ground would enjoy res judicata 
effects.   
 
This hurdle illustrates the weakness of the necessity-requirement.  Furthermore, the 
ratio of the requirement is not quite convincing: issues that are not necessary would 
not receive the full attention of the parties and the tribunal.  Therefore, the risk of 
inaccuracy would be higher.  Further, the res judicata effect of those issues may not 

                                                 
75 [Van Compernolle 1984] p. 268; 
76 If not, Van Compernolle labels the implication of the issue as “une implication fictive”; [Van 
Compernolle 1984] p. 266; 
77 [Belgium, Cour de Cassation, 23 October 1979]; [Belgium, Cour de Cassation, 24 April 1981]; 
[Belgium, Cour de Cassation, 24 December 1981]; [Belgium, Cour de Cassation, 14 May 1982]; 
[Belgium, Cour de Cassation, 28 June 1984]; [Belgium, Cour de Cassation, 2 April 1990]; [Belgium, 
Cour de Cassation, 5 November 1990]; [Belgium, Cour de Cassation, 27 February 1995]; [Belgium, 
Cour de Cassation, 29 January 2007];   [De Page 1967] p. 994;  [Castermans 2004]; 
78 [Barnett 2001] p. 174; 
79 [Woolhouse 2004] p. 154;  [Barnett 2001] p. 76; 
80 [Barnett 2001] p. 136; 

 87



CHAPTER 4 – WHICH AWARDS AND PARTS OF THE AWARD? 

have been foreseen by the parties.81  This rationale is unsound.  The parties cannot 
know on which basis the tribunal will eventually accept or reject the claim.  If several 
alternative grounds are equally viable and may independently of each other justify a 
certain conclusion, there is no reason to assume that the parties would litigate either of 
those grounds less vigorously.  If they did, their lack of vigorous defense would be 
unjustified.  Furthermore, if the tribunal has multiple grounds at its disposal to reach 
the same conclusion and it chooses to discuss two or more grounds, there is no reason 
to assume that the tribunal would devote less attention or value to either ground, 
unless the tribunal explicitly indicates that it does.   
 
Therefore, we submit that all explicit findings of the tribunal on factual or legal issues 
disputed by the parties should have res judicata effect, whether the issue was 
necessary or merely supportive to the conclusion of the award.   Two reservations 
should be made.  Firstly, if a finding is apparently unnecessary, this may indicate that 
the finding is not an “issue”, i.e. a condition that must be fulfilled to establish a cause 
of action.  On that basis, the finding could be denied issue preclusive effects.  
However, it is unlikely that parties or tribunals would dwell on factual and legal issues 
that do not to advance their position or support their conclusion.  Secondly, as far as 
implicit decisions are concerned, the necessity-requirement should stand, since it is 
virtually the only tool to determine what was actually decided.  Again, such an 
implicit finding must relate to one of the conditions that must be fulfilled to establish 
the cause of action. 

 
 

C. Conclusion 
 

4.22 All the decisions of an arbitrator on issues of fact, law, or the application of 
the law to the facts have res judicata effect.  It is immaterial whether that decision is 
expressed in the operative part or in the reasons of the award.  Likewise, it is 
immaterial whether the decision was the end-conclusion on the validity of the 
claim(s), or merely an intermediate step in reaching that end-conclusion.  However, in 
order to qualify as a “decision”, the issue must first of all have been explicitly 
disputed between the parties, meaning that they must have expressed inconsistent 
opinions on the issue.  Secondly, the arbitrator must have chosen one of these 
opposite opinions.  In other words, he must have “decided” the issue.  Such a decision 
(in the strict sense) may be explicit or implicit.  However, only those issues that form 
a necessary step in reaching the end-conclusion of the arbitrator may be said to be 
implicitly decided.   Issues that were not disputed between the parties and/or not 
decided by the arbitrator have no res judicata effect.  Nevertheless, parties (and third 
parties) may be precluded from raising such issues in subsequent proceedings, be it on 
another basis such as waiver, negligence or abuse of process.  The following Part 
examines which types of arbitration award contain “decisions” and thus may have res 
judicata effects.  

                                                 
81 Kirgin-Amgen Inc. v Boehringer Mannheim GmbH [1997] F.S.R. 289, CA, 303: “it cannot be right 
to bind a party to a finding of fact by a court when there was no need for that party to produce 
evidence to the contrary in that court.”; 
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III. WHICH AWARDS? 
 
 

4.23 All documents delivered by an arbitral tribunal – no matter the label used by 
the arbitrators82 – which contain “decisions” as defined in the previous Part are 
arbitration awards and may have res judicata effect.  Each one of the necessary 
characteristics of a decision may disqualify a given document as an award. 
 
4.24 Thus, the requirement that the issues must have been disputed between the 
parties raises doubts regarding the res judicata effect of default awards and consent 
awards.  As to default awards, the issues are clearly raised by the claimant.  However, 
the question is whether the defendant implicitly disputed the claimant’s allegations.  
In any event, the defaulting defendant did not present arguments and evidence to rebut 
these allegations.  Courts and commentators, however, rarely focus on the lack of an 
actual ‘dispute’.  They rather evaluate the fairness of binding the defaulting party to 
issues incorporated in the judgment or award based solely on the allegations of the 
claimant.  The majority is of the opinion that default awards should have res judicata 
effects, including issue preclusive effects.  Due process would be guaranteed because 
the defaulting party certainly had the opportunity to present his arguments and 
evidence on the issues, even if he did not make use of that opportunity.83  Moreover, 
in default proceedings the judge or arbitrator would take a more positive role, 
meaning that he does not simply accept all allegations of the claimant.84  These 
arguments in favor of res judicata would be much weaker in as far as foreign 
judgments are concerned.85  Firstly, if the bets in the foreign proceedings were 
limited, there may not have been a sufficient incentive for the defendant to make the 
cost of litigating abroad.  Secondly, the opportunity to actually defend in an unknown 
distant court may have been illusory.  By contrast, in as far as the default decision is 
an arbitration award, the defendant must have expressed his will to resort to the 
arbitration forum, under the rules chosen in the agreement.  If the defaulting party did 
not agree to the arbitration, he may still challenge the award itself, or its recognition 
and enforcement.  Therefore, these arguments against res judicata do not apply to 
(foreign) default arbitration awads. 
 
Regardless of the fairness of binding a party (or third party) to the findings of a 
default award, the fact remains that these findings were not disputed.  If they would 
nevertheless have issue preclusive effect, this must be a clear exception in the 
applicable law to the general requirements of res judicata.  If not, the binding effect 
should once more flow from other mechanisms, such as waiver.  However, this would 
require an additional element in the behavior of the defaulting party. 
 
4.25 As to consent awards, there is no doubt that the issues were once disputed.  
However, the arbitrator does not come to an actual decision on the issues, since these 
are no longer disputed at the moment he renders his award.  The award simply takes 

                                                 
82 [Fouchard, Gaillard, Goldman 1999] p. 738; 
83 [Fouchard, Gaillard, Goldman 1999] p. 744; 
84 [Redfern and Hunter 2004] n° 8-46; 
85 [Barnett 2001] p. 227; [Casad] p. 73; 
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over the settlement reached by the parties.86  Thus, the award could technically not 
enjoy res judicata effects.  Nevertheless, many instruments, i.a. the UNCITRAL 
Model Law,87 provide that consent awards have the same status and effects as any 
other award.88  Moreover, parties explicitly opt to have their settlement enacted in an 
award.  One of the main reasons for doing so is because they seek to enjoy the 
specific effects of an award, and the recognition and enforcement facilities in 
particular.89  The recognition of the res judicata effect in legislation and/or the parties’ 
will to attach such effects to their settlement both lead to the conclusion that the issues 
determined in a consent award do have issue estoppel effect.  Even if such issues 
would not have res judicata effect, the binding force of the agreement would lead to 
very similar, if not identical results. 
 
4.26 The requirement that the issues must be “decided” may raise doubts about the 
res judicata effect of awards rendered as amiable compositeur.  VAN COMPERNOLLE, 
for instance, states that “l’acte du juge doit traduire la volonté de la loi” to have a 
jurisdictional character.90  However, authors like JARROSSON recognize the res 
judicata effects of the arbitrator’s decisions as amiable compositeur.91  Their 
conclusion is both correct and desirable, since the arbitrator’s findings of fact are no 
less accurate if he decides on the basis of equity. 
 
4.27 The most debated question is whether res judicata only attaches to final 
awards, or also to awards on jurisdiction and (other) interim awards.  These 
discussions are further troubled by the lack of consensus on the precise contents of 
these terms.  The origin of the discussion lies in the requirement that a decision must 
be “final” to have res judicata effect.  However, should res judicata and finality not be 
treated as synonyms?  Finality is not a requirement for res judicata.  It is the very 
essence of res judicata.  Thus, any award which contains a decision has res judicata 
effect with regard to that decision.  It is irrelevant whether the award is a final award 
sensu stricto, namely the last award which ends the entire dispute,92 or whether it is 
an interim93 or partial award which decides one or more of the necessary steps to 
reach an end-decision on the admissibility and validity of the claim.94  The res 
                                                 
86 On the borderline between awards, settlements and agreements: see [France, Cour de Cassation, 24 
June 2004];  WYLLEMAN submits that a consent judgment is a real decision too; in her opinion, the 
settlement of the parties merely facilitates the decision of the judge; [Wylleman 1988] p. 53; 
87 Art. 30.2; see [Fouchard, Gaillard, Goldman 1999] p. 744-745; 
88 The ILA stated that its Recommendations are intended to apply to awards on agreed terms; [ILA, 
Final Report] n° 19; 
89 [Redfern and Hunter 2004] n° 8-48; 
90 [Van Compernolle 1984] p. 257-258; 
91 [Jarrosson 2007] n° 18; 
92 This is the award to which institutional rules often refer as the “final” award, namely the award 
which concludes the mandate of the arbitral tribunal;  [Redfern and Hunter 2004] n° 8-03 and 8-40;  
[Wautelet and Vermeersch 2006] p. 100; 
93 See Fidelitas Shipping, where Lord Denning stated that a valid interim/partial award nevertheless 
creates an issue estoppel as respects the issue(s) determined by that award; 
94 e.g. the applicable law, liability, the validity of the contract, etc.; Cf. art. 480 of the French Code of 
Civil Procedure: “[…] tranche tout ou partie du principal […]; ”The definition that was suggested – 
but not adopted - for the Model Law provided: “’Award’ means a final award which disposes of all 
issues submitted to the arbitral tribunal and any other decision of the arbitral tribunal which finally 
determines any question of substance or the question of its competence or any other question of 
procedure but, in the latter case, only if the arbitral tribunal terms its decision as an award.”; this 
definition may be criticized for three reasons: (1) it uses the word ‘award’ to define ‘award’; (2) it 
unnecessarily requires a decision on all issues as for an automatic qualification as an ‘award’; (3) it 
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judicata effect of “final partial awards” was also recognized by the ILA.95  The fact 
that an award does not contain an order does not imply that its findings may not be 
recognized by other courts and thus have res judicata effects.96  These decisions are 
binding in proceedings before other courts and tribunals, but also – and to the degree 
that – they are binding on the tribunal which rendered the decision.97  In other words, 
the tribunal is not allowed to change its opinion from the partial award to the final 
award (cf. supra, Chapter 2) and to that extent their decisions have res judicata effects 
towards other courts and tribunals too.98 
 
This implies that awards on jurisdiction may also have res judicata effect.99  The 
decision on jurisdiction regularly requires a decision on one or more aspects of the 
merits of the case.100  These decisions will have issue preclusive effects, just as the 
decisions in other partial or interim awards.101  As for court judgments, this rule is 
expressly stated (i.a.) in Art. 95 of the French Code of Civil Procedure: 

“Lorsque le juge, en se prononçant sur la compétence, tranche la question de 
fond dont dépend cette compétence, sa décision a autorité de chose jugée sur 
cette question de fond.”102 

It may be assumed that this rule equally applies in arbitration.103 
 
4.28 The second judge or arbitrator faces a difficult problem if one of the parties 
invokes an arbitration award that is still open for, or even subject to challenge 
proceedings.  The ILA Guidelines and American law do not require the second 
decision maker to stay his proceedings, however, both recognize that it may be 

                                                                                                                                            
includes the terminology used by the arbitrators as a criterion;  Therefore, the definition of Jarrosson is 
preferable: “[sentences arbitrales sont] les decisions des arbitres qui tranchent d’une manière 
definitive, en tout ou en partie, le litige qui leur a été soumis, que ce soit sur le fond, sur la competence 
ou sur un moyen de procedure qui les conduit à mettre fin à l’instance.”; 
95 [ILA, Final Report] n° 9; 
96 contra Switzerland, where partial awards do not constitute ‘arbitral awards’ in the sense that they 
cannot be challenged independently of the final award; see [Fouchard, Gaillard, Goldman 1999] p. 739 
e.s.; apparently, this would flow from a restriction of res judicata to claim preclusion, thus excluding 
issue preclusion; see also [Wautelet and Vermeersch 2006] p. 102; 
97 In [ICC award 6079] it was argued that within the same suit arbitrators may change their decisions; 
this would imply that the arbitrators’ decisions are not final as long as the final (read: last) award is not 
rendered; contra ICC 2858; 
98 Cf. Art. 19 of the Belgian Code of Civil Procedure, which states a judgment is a final judgment in as 
far as the judge exhausts his jurisdiction on a “disputed issue”; see [Mahaux 1971] p. 113; [Fettweis 
1987] p. 271;  In Fidelitas Shipping, it was stated that if issue estoppel operates in subsequent suits, a 
fortiori it operates in any subsequent proceedings in the same suit in which the issue has been 
determined; see [Barnett 2001] p. 161;  
99 In the U.S. courts used to reserve res judicata to judgments “on the merits”.  The judgment had to be 
based on the merits of the plaintiff’s claim, and not on a purely procedural ground such as lack of 
jurisdiction.  However, since this requirement caused many difficulties, it has been omitted (see 
Restatement Second of Judgments); 
100 [Fouchard, Gaillard, Goldman 1999] p. 743 warns that if the issues of jurisdiction will be 
determined by the same facts as those determining the merits, it will be preferable to make a single 
award covering both jurisdiction and the merits; 
101 [Hanotiau 2005] p. 242; referring to the Sennar, 1985 2 All E.R. 104; 
102 Cf. Art. 480 of the French Code of Civil Procedure which states that a judgment that decides on “un 
fin de non-recevoir” has the autority of res judicata; 
103 [Jarrosson 2007] n° 10;  the ILA Recommendatins are also intended to apply to awards on 
jurisdiction;  
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reasonable to do so.104  If he does not stay his proceedings, the second decision maker 
risks attaching res judicata effect to a decision that may later be successfully 
challenged, which results in inconsistency.  If he does stay his proceedings, this may 
inspire dilatory maneuvers.  These considerations will have to be balanced on a case-
by-case basis. 
 
4.29 It is not necessary that the award has received an exequatur to have res 
judicata effects.105  Res judicata may be considered as a form of recognition.106  A 
requirement of exequatur would be useless for decisions in which the claim is rejected 
or in which a party is ordered to withhold from certain actions: in such cases there is 
no “execution” of the award in practice.  Moreover, in a multi-party context, it is 
unlikely that the request for exequatur of a third party would be accepted.  In such 
cases, the failure of the winning party to the award to request exequatur, or the 
spontaneous execution by the losing party to the award would automatically preclude 
a third party from invoking the res judicata effect of the award. 

 
 
 

IV. CONCLUSION 
 

4.30 This Chapter examined which decisions of arbitrators may potentially have res 
judicata effect.  The previous Chapters examined the rationale underlying res judicata 
and the distinction between parties and third parties.  On the basis of these findings, 
the following Parts will study the effects of an arbitration award in favor of and 
against third parties.   

                                                 
104 Likewise, judgments that are subject to an appeal, or for which the time for appeal has not yet 
elapsed are final and may have res judicata effect;  contra, [Böckstiegel, Kröll, Nicimiento 2007] p. 
399: “The only cases in which the issue of formal effectiveness had to be viewed differently are those 
rare situations where the parties have agreed on an appellate arbitral tribunal.  In these circumstances 
the award becomes formally effective only after the decision of the appellate tribunal or, alternatively, 
after the means of this recourse have expired.” 
105 [De Page 1967] foreign judgments would only have res judicata effect without exequatur if there is a 
treaty between the country of origin and the receiving country; p. 1002-1003; in as far as arbitration 
awards are concerned, the New York Convention will mostly suffice for that purpose; 
106 See [France, Commercial Court Nanterre, 5 September 2001]: recognition of the award confers the 
authority of res judicata to the award;  [Jarrosson 2007] n° 46 does not disagree with this result, 
however, he disagrees with the formulation of the decision, since the authority of res judicata already 
attached to the arbitral award before its recognition;  
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EFFECTS IN FAVOR OF THIRD PARTIES 

 
 
 
 
 
 
The ILA was reluctant to extend issue estoppel to third parties.  It considered that there 
was insufficient worldwide support for any such extension and that the third party effects 
of issue estoppel at this stage are to be left to further legal development.1 The 
jurisprudence in the four countries that are examined in this study does indeed form a 
very diverse patchwork of approaches to the effects of an arbitration award in favor of 
third parties. 
 
In England, the current position seems to be that decisions between others, and arbitration 
awards in particular, cannot be relied on by third parties.  The United States originally 
shared this opinion.  Over the last few decades, however, American courts and 
commentators have evolved into two opposite directions.  The minority alleges that 
arbitration awards principally cannot be used against the parties, given the contractual 
nature of arbitration and the procedural differences between arbitration and litigation.  
The majority accepts the use of awards by third parties against parties, but scrutinizes the 
arbitration procedure before allowing such an effect.  In Belgium and France, the 
question of the effects of judgments and awards in favor of third parties is largely 
neglected.  Courts and commentators tend to treat those effects in one breath with the 
effects against third parties.  This generally results in the false image that the award 
works as a refutable presumption against the parties when invoked by a third party.   
 
The following Chapters discuss the arguments that have been raised to exclude the effects 
of an arbitration award against the parties.  Some of these arguments also apply to court 
judgments (mutuality), others are specific for arbitration awards (procedural differences, 
contractual nature).  
 

                                                 
1 [ILA Final Report] n°  59; 
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II. United States: mutuality and fairness       
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 B. Critique and abandonment      5.05 
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IV. Belgium and France: mutuality and lack of precision   5.53 
 
 
 
 

I.  INTRODUCTION  
 
 

5.01 English courts principally prevent third parties from relying on judgments and 
arbitral awards between others based on the rule of “mutuality”.  Under that rule, issue 
preclusion only prevents a party from re-litigating an issue if the person invoking the 
award would have been bound by it, had it gone against him.  In other words: third parties 
cannot rely on the findings of an arbitration award against the parties because the parties 
cannot rely on the award against third parties.  The English courts apply the principle of 
mutuality very strictly.  Not only is the award not binding in subsequent proceedings with 
partially different parties, the award is even inadmissible as evidence, meaning that it can 
have no effect whatsoever. 

 
In the United States the principle of mutuality has gradually been abandoned in the 
course of the 20th century.  Even before its abandonment, however, the consequences of 
mutuality were not as far-reaching as in England: in Triplett v Lowell the U.S. Supreme 
Court accepted that a decision between others – even if it was not binding - could by 
comity be given great weight and persuade the court to render a like decree. 
 
The different effects of mutuality in the United States and England reflect the difference 
in rationale underlying the rule in both countries or at least the relative weight attached to 
the rationale.  In the United States, the rule of mutuality was primarily inspired by 
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considerations of fairness.  In England, the rule is primarily inspired by the consideration 
that the findings of a judgment or arbitration award may be inaccurate. Section II and III 
will scrutinize the merits of these arguments. 
 
5.02 In Belgium and France, there is no formal requirement of mutuality.  At least, the 
requirement has never been discussed as such.  However, because the provisions on res 
judicata in the legislation of these countries require that the subsequent action is “between 
the same parties” as the prior action, courts and scholars mostly fail to distinguish the 
effects of a decision in favor of a third party from the effects against a third party.  
Moreover, for some unclear reason, the focus of scholars has always been on the effects 
of judgments and awards against third parties.  Due to a lack of precision, the effects in 
favor of third parties are either ignored, or treated as if they were identical to the effects 
against third parties.  This may create the false impression that the principle of mutuality 
also applies in Belgium and France.  Section IV will show that this is not the case. 



CHAPTER 5 - MUTUALITY 

 97 

II.  UNITED STATES: MUTUALITY AND FAIRNESS 
 
 

A. Triplett v Lowell 
 

5.03 In the United States, the leading authority for the rule of mutuality was the U.S. 
Supreme Court’s 1935 decision in Triplett v Lowell. 1  In that case, the petitioners claimed 
that an adjudication of invalidity of any claim of a patent renders the entire patent void.  
Therefore, the patentee would not be allowed to bring a second suit for infringement of 
the patent, even against a third party to the original action.  The Court rejected the 
argument stating that: 

“Neither reason nor authority supports the contention that an adjudication 
adverse to any of all the claims of a patent precludes another suit upon the same 
claims against a different defendant.[…] 
The court whose jurisdiction is invoked by such a suit must determine for itself 
validity and ownership of the claims asserted, notwithstanding a prior 
adjudication of invalidity of some of them, unless those issues have become res 
adjudicate, by reason of the fact that both suits are between the same parties or 
their privies. ” 

In other words, the patentee could re-litigate the validity of its patent against third 
parties.2   The Court, however, provided no positive justification for the rule of 
mutuality.3 
 
5.04 Traditionally, the rule of mutuality was based on considerations of fairness.  It 
would be unfair to allow a third party to reap the benefits of a victory won by another, 
without any investment of his own time and money.4   The parties, on the other hand, 
who do have invested their time and money in the prior litigation, could never use the 
judgment against a third party.  This one-sided benefit would create an unacceptable 
inequity.  It has been argued that these considerations have even more force in arbitration: 
since the parties have paid the arbitrators to render the award, the parties should be 
considered the ‘exclusive proprietor’ of its findings (cf. infra).5   
 
 
 

                                                 
1 [U.S. Supreme Court, Triplett v Lowell]; before Triplett, the rule of mutuality was already recognized by 
the Court as a principle of general elementary law, i.a. in [U.S. Supreme Court, Bigelow v Old Dominian 
Copper Co.];  
2 This decision was based on the rules of the common law applicable to successive litigations concerning 
the same subject-matter and the ‘Disclaimer Statute’; 
3 The rule of mutuality was reflected in the Restatement of Judgments 93 (1942): “General Rule.  Except as 
stated in 94-111, a person who is not a party to an action in which a valid judgment other than a judgment 
in rem is rendered (a) cannot directly or collaterally attack the judgment, and (b) is not bound by or 
entitled to claim the benefits of an adjudication upon any matter decided in the action.”; 
4 [Barnett 2001] p. 63; [U.S., Supreme Court of California, Vandenberg v Superior Court]; 
5 [Sanders 1992] p. 119; 
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B. Critique and abandonment 
 

5.05 The principle of mutuality and the considerations of fairness it is based on may be 
criticized for several reasons.  Firstly, the fairness arguments start from the assumption 
that the parties cannot invoke an arbitration award against third parties.  However, as will 
be shown in the following Chapters, such a complete denial of effects against third parties 
is not in line with the current status of the law. 
 
5.06 Secondly, by allowing third parties to invoke arbitration awards against the 
parties, parties and third parties are indeed treated unequally.  However, there is good 
reason for this difference in treatment.  Unlike third parties, the parties have had every 
possibility to present their arguments and evidence.  Therefore, JEREMY BENTHAM 
criticized the principle of mutuality in strong words, which deserve full quotation: 

“Another curious rule is, that, as a judgment is not evidence against a stranger, 
the contrary judgment shall not be evidence for him.  If the rule itself is a curious 
one, the reason given for it is still more so: ‘Nobody can take benefit by a verdict, 
who had not been prejudiced by it, had it gone contrary’, a maxim which one 
could suppose to have found its way from the gaming-table to the bench.  If a 
party be benefited by one throw of the dice, he will, if the rules of fair play are 
observed, be prejudiced by another: but that the consequence should hold when 
applied to justice, is not equally clear.  This rule of mutuality is destitute of even 
that semblance of reason, which there is for the rule concerning res inter alios 
acta.  There is a reason for saying that a man shall not lose his cause in 
consequence of the verdict given in a former proceeding to which he was not a 
party; but there is no reason whatever for saying that he shall not lose his cause 
in consequence of the verdict in a proceeding in which he was a party, merely 
because his adversary was not.  It is right enough that a verdict obtained by A 
against B should not bar the claim of a third party C; but that it should not be 
evidence in favour of C against B, seems the very height of absurdity.”6 

 
5.07 In 1942, BENTHAM’s arguments inspired the Supreme Court of California to 
abandon the requirement of mutuality.  In Bernhard v Bank of America,7 the beneficiaries 
of a will objected against the account filed by Mr. Cook, the executor of the estate, 
because his account made no mention of money transferred to a certain bank account.  
The court rejected these objections and declared that the money was a gift from the 
decedent to Mr. Cook.  Subsequently, Ms. Bernhard, the administratrix of the will, filed a 
claim against the Bank.  She sought to recover the deposit on the ground that the Bank 
was indebted to the estate for this amount because the decedent never authorized its 
withdrawal.  The Bank, however, relied on the prior judgment to plead that it was res 
judicata that the money was paid out to Mr. Cook with the consent of the decedent.   
 
The Supreme Court of California reasoned that the requirements of due process of law 
rightfully forbid that someone be bound by earlier litigation if he has not been a party 

                                                 
6 [Browing 1843] p. 171; 
7 [U.S., Supreme Court of California, Bernhard v Bank of America]; 
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thereto or in privity with a party thereto.  However, there is no compelling reason to 
require that the party asserting the plea of res judicata must have been a party or a privy 
to the earlier litigation.8  Therefore, the Court concluded – correctly - that no satisfactory 
rationalization had been advanced for the requirement of mutuality. 
 
5.08 The Supreme Court of California’s example9 was soon followed by many other 
state and federal courts,10 and was finally confirmed by the United States Supreme Court 
in its 1971 decision in Blonder Tongue v University Foundation.11  Like Triplett, this case 
involved the re-litigation of the validity of a patent, this time for television antennas.  
After one court declared a patent of the University of Illinois Foundation invalid, the 
University held another defendant liable for the alleged infringement of said patent.12  
The U.S. Supreme Court’s abandonment of the mutuality principle was primarily based 
on considerations of efficiency and procedural economy: 

“ In any lawsuit where a defendant, because of the mutuality principle, is forced to 
present a complete defense on the merits to a claim which the plaintiff has fully 
litigated and lost in a prior action, there is an arguable misallocation of 
resources.  To the extent the defendant in the second suit may not win by 
asserting, without contradiction, that the plaintiff had fully and fairly, but 
unsuccessfully, litigated the same claim in the prior suit, the defendant’s time and 
money are diverted from alternative uses – productive or otherwise – to 
relitigation of a decided issue.  And, still assuming that the issue was resolved 
correctly in the first suit, there is reason to be concerned about the plaintiff’s 
allocation of resources.” 

The Court stressed that broader concerns than the overcrowded dockets of the courts and 
long delays were involved.13  Not the interests of the judicial system, but the interests of 
both the third party and the party to the prior decision tipped the balance against the 
principle of mutuality.  This is an important nuance in the arbitration context: even if the 
issues were decided by an arbitral tribunal and/or the losing party seeks to re-litigate 
those issues before an(other) arbitral tribunal, there is good reason not to require 
mutuality of parties.  
                                                 
8 Ms. Helen had been a party to the previous litigation as one of the beneficiaries of the will; in the 
subsequent action however, she claimed in another capacity, namely as aministratrix of the will; despite her 
formal change of capacity, the Court decided that the plea of res judicata was available against her, stating 
that: “Where a party though appearing in two suits in different capacities is in fact litigating the same right, 
the judgment in one estops him in the other”;   
9 Even though Bernhard is generally considered to be the pioneer on the issue, it  was not the first decision 
to abandon the requirement of mutuality; the judgment itself refers to Coca Cola Co. v Pepsi Cola Co. 36 
Del. 124 [172 Atl. 260]; Liberty Mutual Insur. Co. v George Colon & Co., 260 N.Y. 305 [183 N.E. 506]; 
Atkinson v. White, 60 Me. 396; Eagle etc. Insur. Co. v. Heller, 149 Va. 82 [140 S.E. 314, 57 A.L.R. 490]; 
Jenkins v. Atlantic Coast Line R. Co., 89 S. C. 408 [71 S.E. 1010]; United States v. Wexler, 8 Fed.2d 880; 
Good Health Dairy Food Products Corp. v. Emery, 275 N.Y. 14 [9 N.E. (2d) 758, 112 A.L.R. 401].  
Further, the Court stated that ‘the commentators are almost unanimously in accord’; 
10 See i.a. [U.S. Court of Appeals for the Third Circuit, Bruszewski v United States]; 
11 [U.S. Supreme Court, Blonder Tongue v University Foundation]; 
12 Surprisingly, both the claimant and the defendant urged the Court to maintain the rule of mutuality; it 
was the Government, acting as amicus curiae, that urged that Triplett would be overruled; 
13 The burden of re-litigation on the courts was only the last of three components of the problem the Court 
analyzed besides the patent system and the economic costs of adherence to Triplett; the Court recognized 
that the effect of mutuality on the burden of the courts may be de minimis; 
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C. Defensive and offensive collateral estoppel 
 

5.09 Even though it is seemingly always more efficient to prevent parties from re-
litigating matters that were finally decided in a prior action, the American courts 
remarked correctly that it is not only the efficiency of the second proceedings that should 
be taken into account, but also the efficiency of the overall resolution of the multi-party 
dispute.  Such an analysis may result in a different treatment of “defensive” and 
“offensive” non-mutual collateral estoppel.   

 
5.10 Initially, the American courts only allowed third parties to rely on previous 
awards defensively. In other words, the party was only bound by the findings of the prior 
award  if he was the claimant in both the first and the second action and the third party 
was the respondent in the second action.  In such cases, collateral estoppel prevents the 
party-claimant from suing possible defendants seriatim.  It creates a strong incentive to 
join all possible defendants in one suit, thus enhancing the overall procedural economy. 
 
The same is not true if third parties invoke collateral estoppel offensively, i.e. if the third 
party is the plaintiff in the second action and the party is the defendant who had already 
litigated the issue in a prior action and lost.  Offensive collateral estoppel has been 
received more reluctantly than defensive collateral estoppel for two reasons.  Firstly, if a 
third party knows that it may take advantage of a favorable judgment, but that it will not 
be prejudiced by an unfavorable judgment, that third party will be reluctant to join the 
original proceedings.  On the contrary, the third party will prefer the wait-and-see tactic.  
In stead of encouraging procedural economy, such tactics discourage procedural 
economy: while the multi-party dispute could be resolved in one procedure, the third 
party’s tactics result in multiple proceedings.14  A second argument against offensive 
collateral estoppel is that the party may not have foreseen that the findings of a judgment 
against him would later be used to his detriment by someone not even a party to the 
proceedings.  If the defendant in the second suit was also the defendant in the first suit, 
this concern is of even more importance, since a defendant cannot decide at what time 
and in which forum the dispute will be fought.   

 
5.11 The arguments for defensive collateral estoppel and against offensive collateral 
estoppel are of lesser importance in an arbitration context.  Firstly, the offensive collateral 
estoppel effect of an arbitration award is less surprising than the effect of a court 
judgment. The defendant in an arbitration has underwritten the arbitration clause and thus 
knows in which forum the dispute will be fought.  Therefore he cannot allege that the 
forum was unforeseeable. 
 
 

                                                 
14 Cf. [U.S., Court of Appeals of California, Caro v Smith]; in this case the Court held: “It would be 
manifestly inequitable to allow a client ‘both to have his cake and eat it too; that is, to allow him both to 
accept the benefits and also repudiate the transaction.”;  
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Secondly, in arbitration the claimant may not be able to bring all possible defendants 
before one and the same arbitral tribunal if not all of them are bound by the same 
arbitration clause.  Therefore, it would be unfair to ‘sanction’ the claimant for not joining 
all possible defendants in the arbitration.  Likewise, a third party’s refusal to intervene in 
an arbitration may not only be inspired by tactics, but may very well flow from the third 
party’s legitimate choice not to submit to the jurisdiction of an arbitral tribunal to which it 
has not agreed beforehand.  Moreover, in many arbitrations it is not the third party but 
one of the parties who is opposed against the joinder of a third party’s claim for reasons 
of efficiency and/or confidentiality.  
 
Nevertheless, courts have taken a third party’s refusal to submit to arbitration into 
account when determining the effects of the resulting arbitration award in favor of that 
third party.  Thus, in Orrick v San Joaquin Community Hospital, 15 Mr. Orrick had 
become the victim of medical malpractice.    He filed a claim against his doctor and the 
hospital.  In the course of the court action, Orrick made a motion to compel both 
defendants to arbitration and stay his action pending conclusion of the arbitration, based 
on the arbitration clause in his contract with the doctor.  The hospital, however, opposed 
the motion, claiming that it was not a party to the arbitration agreement.  The Court 
agreed that the hospital could not be compelled to submit to binding arbitration.  After 
Orrick prevailed in arbitration, the hospital argued that the award precluded his action 
against the hospital under the doctrine of collateral estoppel since the award covered all 
the damage suffered by Orrick.   
 
The Court of Appeal for the Fifth District, however, decided that the doctrine of collateral 
estoppel is not to be applied automatically.  Its application requires consideration of 
whether the public policies underlying the doctrine are served.  The Court considered 
that, if the hospital wished to reap the benefits of the arbitrator’s decision, it could have 
agreed to binding arbitration as requested by Orrick.  However, having refused to submit 
to arbitration, it would be fundamentally unfair to allow the hospital to use the results of 
that proceeding as a sword against Orrick. 
 
This decision cannot be approved.  The Court did not consider the Hospital’s refusal to 
submit to arbitration to be a tactical maneuver.  Denial of preclusive effects should not 
operate as a ‘sanction’ for third parties who refuse to submit to arbitration.  Indirectly, 
such an approach breaches the third party’s rights of access to the ordinary courts.  
Moreover, in cases like the one at hand, denial of effect to the arbitration award creates 
the risk that the common plaintiff would obtain double compensation for the same harm. 

 
 
5.12 Despite the original reluctance towards offensive collateral estoppel, most 
American courts have come to accept it.  However, the jurisprudence has built in some 
safeguards to tackle the disadvantages of inefficient tactics and surprising effects.   
 

                                                 
15 [U.S., Court of Appeals of California, Orrick v San Joaquin Community Hospital]; referring to [U.S., 
Court of Appeals of California, Boys Club of San Fernando Valley]; 
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Thus, in Parklane Hosiery Co. v Shore,16  the Securities Exchange Commission (SEC) 
had successfully sued Parklane Hosiery Co., its officers, directors and stockholders for 
issuing a materially false and misleading proxy statement.  Subsequently, Shore, a third 
party, brought a stockholder’s class action against the same defendants for damages and 
other relief based on said false and misleading proxy statement.  Shore claimed that the 
respondents should be collaterally estopped from re-litigating these issues.  The U.S. 
Supreme Court stated: 

“We have concluded that the preferable approach for dealing with these problems 
in the federal courts is not to preclude the use of offensive collateral estoppel, but 
to grant trial courts broad discretion to determine when it should be applied.  The 
general rule should be that in cases where a plaintiff could easily have joined in 
the earlier action or where, […] the application of offensive estoppel would be 
unfair to the defendant, a trial judge should not allow the use of offensive 
collateral estoppel.” 

 
The Supreme Court considered that offensive collateral estoppel may be unfair if the 
defendant had little or no incentive to defend vigorously because he was sued for small or 
nominal damages, particularly if future suits were not foreseeable; or if the second action 
affords the defendant procedural opportunities unavailable in the first action that could 
readily cause a different result; 17 or if the judgment relied upon is itself inconsistent with 
a previous judgment.  In these exceptions,18 we clearly recognize the English arguments 

                                                 
16 [U.S. Supreme Court, Parklane Hosiery v Shore]; 
17 Cf. Restatement Second of Judgments, § 29, Comment d.: such procedural differences may be the 
availability of discovery, or plenary hearings in stead of summary hearings.  The availability of fuller 
procedural opportunities is more important if the party to be precluded was a defendant in the prior action.  
As a defendant he did not choose the forum in which the issue was litigated.  A claimant, on the other hand, 
could determine the forum to a certain degree; 
18 The Restatement Second of Judgments also recognizes that non-mutual collateral estoppel can be used 
both defensively and offensively.  Paragraph 29, however, stresses that when collateral estoppel is invoked 
by a third party, special attention should be paid to the question whether the party had a full and fair 
opportunity to litigate the issue in the first action.  Moreover, other circumstances may also justify 
affording the party an opportunity to re-litigate the issue.  The Restatement lists 8 such circumstances: 

1. Treating the issues as conclusively determined would be incompatible with an applicable 
scheme of administering the remedies in the actions involved; 

2. The forum in the second action affords the party against whom preclusion is asserted 
procedural opportunities in the presentation and determination of the issue that were not 
available in the first action and could likely result in the issue being differently determined; 

3. The person seeking to invoke favorable preclusion, or to avoid unfavorable preclusion, could 
have effected joinder in the first action between himself and his present adversary; 

4. The determination relied on as preclusive was itself inconsistent with another determination of 
the same issue; 

5. The prior determination may have been affected by relationships among the parties to the first 
action that are not present in the subsequent action, or apparently was based on a compromise 
verdict or finding; 

6. Treating the issue as conclusively determined may complicate determination of issues in the 
subsequent action or prejudice the interests of another party thereto; 

7. The issue is one of law and treating it as conclusively determined would inappropriately 
foreclose opportunity for obtaining reconsideration of the legal rule upon which it was based; 

8. Other compelling circumstances make it appropriate that the party be permitted to relitigate 
the issue. 
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of possible inaccuracy (cf. infra).  While these arguments inspire the English courts not to 
grant effect to any decision between partially different parties, the American courts 
principally do attach a binding effect to prior decisions, but allow exceptions in case the 
decision at hand is suspect of inaccuracy.  This approach is not specific for non-mutual 
collateral estoppel.  In later proceedings between identical parties too, a party is only 
estopped from re-litigating a certain issue if this result is considered to be fair.  Thus, re-
litigation is admissible if new evidence has become available, if the party lacked a 
sufficient incentive to vigorously litigate in the first suit19 and, most importantly, if the 
prior proceedings did not offer a full and fair opportunity to litigate the matter.20   
 
5.13 The “full and fair opportunity to litigate” has become the dominant factor for the 
majority of courts and commentators to determine whether an arbitration award 
can/should collateraly estop a party from re-litigating in subsequent proceedings against 
third parties.  The application of the test will be illustrated in the following Section. 

 
 

D. Full and fair opportunity test 
 

1. Introduction 
 

5.14 A “full and fair opportunity to litigate” implies more than the requirements of due 
process alone.  It encompasses all those procedural techniques that are necessary, or even 
helpful to reach the most accurate decision possible.  The full and fair requirement plays 
an important role when the prior decision was the result of a non-traditional form of 
adjudication, such as proceedings before a small claims tribunal, an administrative 
proceeding or arbitration.   
 
In practice, parties frequently  invoke that the prior arbitration proceedings did not offer 
them a full and fair opportunity to litigate and that, therefore, they should not be 
prevented from re-litigating the findings of the award, particularly in subsequent 
proceedings against a third party.   The burden of proof is on the party opposing collateral 
estoppel.21   When evaluating the validity of the party’s allegations, the American courts 
have taken numerous elements into account.  Some of these elements are rather specific 
for the arbitration procedure (1.).  Nevertheless, non-fulfillment of the requirement has 
also been invoked against preclusion based on judgments that were the result of 
traditional litigation (2.), particularly when the prior court did not provide exactly the 

                                                 
19 See Restatement Second of Judgments (§ 28.5.c): “because the party sought to be precluded, as a result 
of the conduct of his adversary or other special circumstances, did not have an […] incentive to obtain a 
full and fair adjudication in the initial action.”; 
20 The Restatement Second of Judgments states that re-litigation is not precluded (§ 28.5.c): “because the 
party sought to be precluded, as a result of the conduct of his adversary or  other special circumstances, 
did not have an adequate opportunity […] to obtain a full and fair adjudication in the initial action.”; 
21 [U.S. District Court for the Southern District of New York, Sullivan v American Airlines]; 
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same procedural mechanisms and opportunities as the second court.22  Mere procedural 
differences, however, are not sufficient to exclude collateral estoppel. What follows is a 
brief overview of those elements, presented in order of their importance and the 
frequency of their application in case law. 
 
 

2. Arbitration-specific criteria 
 

5.15 The nature of the hearing before the arbitral tribunal is the first and most 
important element in the consideration of the adjudicatory character of the arbitration.  
That arbitration hearing must have been “a judicial-like adversary hearing”.23  A 
preliminary requirement is of course that the party was given adequate notice of the 
proceedings.24  More importantly, the party must have had the opportunity to present his 
arguments and evidence at the hearing, and the opportunity to rebut his counterparty’s 
arguments and evidence.25  This includes the possibility to present expert testimony and 
written reports.26  The length of the hearings is often considered an important indicator 
for their level of fairness.  The Supreme Court of Arkansas, for instance, explicitly noted 
that the hearings lasted for five days;27  the Supreme Court of Oklahoma that the 
proceedings took three weeks.28  If the parties were given the possibility to submit one or 
more memoranda, this is an additional element to show that they were given the 
possibility to present their arguments on the factual and legal issues.29   

 
5.16 Next, the possibility to call witnesses to the hearing is considered an essential part 
of the adversary character of those proceedings.  With regard to witnesses, three 
differences between arbitration and litigation are deemed relevant.   
 

                                                 
22 The Restatement Second of Judgments lists this as a separate exception to collateral estoppel (§ 28.3): “A 
new determination of the issue is warranted by differences in the quality or extensiveness of the procedures 
followed in the two courts or by factors relating to the allocation of jurisdiction between them.”; 
23 See [Gordon 2006] p. 564; The same requirement attaches to the collateral estoppel effect of 
administrative decisions; see [U.S., Supreme Court of California, People v Sims]; 
24 Restatement Second Judgments, § 83 (2) a;  see e.g. ; [U.S. District Court for the District of Colorado, 
Rodriguez e.a. v Bar-S Food Company]; [U.S., Supreme Court of Idaho, Western v Kaldveer];  
25 Restatement Second Judgments, § 83 (2) b; [U.S. District Court for the District of Colorado, Rodriguez 
e.a. v Bar-S Food Company]; [U.S., Supreme Court of Idaho, Western v Kaldveer]; [U.S., Supreme Court 
of Arkansas, Riverdale v Ruffin]; [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil 
Corporation]; see [Lightner 2006] p. 1119 e.s.; [U.S., Supreme Court of New Mexico, Rex v Manufactured 
Housing Committee]; see [Christensen 1996]; [U.S., Court of Appeals of Wisconsin, Manu-Tronics Inc v 
Effective Management Systems Inc];  [U.S., Supreme Court of Minnesota, Aufderhar v Data Dispatch]; 
26 [U.S., Superior Court of New Jersey, Appellate Division, Konieczny v Micciche]; 
27 [U.S., Supreme Court of Arkansas, Riverdale v Ruffin]; 
28 [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil Corporation]; see [Lightner 
2006] p. 1119 e.s.; 
29 [U.S., Supreme Court of Idaho, Western v Kaldveer];  See [U.S., Court of Appeals of Wisconsin, Manu-
Tronics Inc v Effective Management Systems Inc];   
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Firstly, arbitrators lack power to subpoena witnesses.  In Rodriguez e.a. v Bar-S Food 
Company, 30 the District Court of Colorado found this sufficient a reason to deny 
collateral estoppel effect to an arbitration award, even though all other elements of the 
adjudicatory procedure were present.  Because the parties had been unable to procure the 
attendance of key witnesses at the hearing, they were deprived of an opportunity to 
present what the Court considered to be crucial elements.  If, by contrast, the arbitrators 
allow the parties to call witnesses, and these witnesses appear voluntarily, there is no 
reason not to grant collateral estoppel effect.  On the contrary, such a hearing of witnesses 
supports the application of collateral estoppel.31 
 
Secondly, witnesses in arbitration frequently do not testify under oath, or their oath does 
not have the same consequences as in court.32   Even though the United States Supreme 
Court identified this as an important difference between arbitration and litigation,33  we 
are not aware of any case in which this element was deemed sufficient to deny the 
arbitration award collateral estoppel effect. 
 
A third and final element is the possibility to cross-examine witnesses.34  The Supreme 
Court of New Mexico stated that a lack of such possibility would render the proceedings 
unfair.35  CARLISLE agrees.  However, in his opinion, the absence of cross-examination 
only creates a rebuttable presumption that the arbitration was unfair.  If the party urging 
for preclusion can show that the possibility to cross-examine witnesses would not have 
resulted in a different determination, collateral estoppel does apply.36 
 
5.17 Lack of full discovery is another reason which has led courts and commentators to 
the conclusion that arbitration is too informal to justify collateral estoppel.37 However, 
lack of pre-trial discovery does not necessarily imply that collateral estoppel is 
unacceptable.  In Clemens v Apple, for instance, the New York Court of Appeals found 

                                                 
30 [U.S. District Court for the District of Colorado, Rodriguez e.a. v Bar-S Food Company]; See also [Sudol 
2004] p. 945-946; [Gordon 2006] p. 564; listing the right to subpoena witnesses among the elements of an 
adjudicatory procedure; 
31 See [U.S., Court of Appeals of Wisconsin, Manu-Tronics Inc v Effective Management Systems Inc]; the 
Court noted that the claimant was not denied a full and fair opportunity to present his case, i.a. since he was 
permitted to call historical, expert and adverse witnesses; see also [U.S., Court of Appeals of Washington, 
Neff v Allstate Insurance]; In [U.S. Court of Appeals for the Fifth Circuit, American Barge Corp. v J. 
Chem], the Court noted that if the vouchee would have appeared, the arbitral proceedings would not have 
prevented him from calling his own witnesses; thus, this fact that no witnesses in his favor were called, was 
not considered sufficient a reason to deny the award issue preclusive effect; 

32 [Gordon 2006] p.564; 
33 [U.S., Supreme Court of New Mexico, Rex v Manufactured Housing]; see also [U.S. Supreme Court, 
McDonald v West Branch]; 
34 [Sudol 2004] p. 945-946; [Carlisle 1986] p. 68; [U.S. Court of Appeals of Washington, Neff v Allstate 
Insurance]; 
35 [U.S., Supreme Court of New Mexico, Rex v Manufactured Housing]; see [Christensen 1996]; 
36 [Carlisle 1986] p. 97-98; 
37 Restatement Second, § 84, com. C; [Sudol 2004] p. 945-946; CARLISLE points at the advantages of 
discovery: it assures fairness to the litigants and prevents surprises, it encourages settlements and it usually 
improves both the efficiency of the trial or hearing and the quality of the decision made therein.  Given 
these advantages, he questions whether the full and fair opportunity test can be satisfied absent this 
procedure in the prior proceeding; [Carlisle 1986] p. 86-87; 
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that the requirement of full and fair opportunity can be satisfied without pre-trial 
discovery.38  Similarly, in Universal American Barge Corp. v J. Chem. Inc.39 the party to 
be precluded argued that his request for discovery would have been compromised in 
arbitration since the arbitral panel controls the scope and extent of discovery, whereas in 
the District Court he would have enjoyed an unfettered right to conduct discovery.  The 
Court rejected this argument, stating that the party made only vague allusions to 
procedural differences in discovery between arbitration and the District Court, leaving it 
uncertain whether such differences even exist. 
 
In LIGHTNER’s opinion, a ban on the applicability of offensive collateral estoppel should 
be adopted when a defendant could not compel necessary pre-hearing discovery if three 
conditions are established:40 Firstly, the material sought to be discovered must be 
‘necessary’ (as opposed to merely relevant) to the determination of the action; next, the 
arbitrator in the first action must articulate in the arbitral award or transcript that the party 
against whom preclusion is offered in the second action was unable to obtain the needed 
discovery; and finally, the first arbitral action must have been in a forum that does not 
authorize the arbitrator to issue non-party discovery subpoenas. 
 
If, by contrast, the party to be precluded refused the offer of its competitor to participate 
in limited discovery, he cannot later argue that the arbitration did not provide a full and 
fair opportunity to litigate.41  Moreover, it should be noted that discovery is not wholly 
unavailable in arbitration, particularly in the United States.  Drafters of arbitration 
agreements in the United States commonly incorporate complex discovery rules of an 
arbitral forum into the arbitration agreement.  Many arbitration agreements and 
arbitration procedural rules authorize arbitrators to issue discovery subpoenas, which can 
sometimes be enforced judicially.42  On the other hand, the Circuits disagree on an 
arbitrator’s ability to compel pre-hearing discovery from non-parties under the FAA.43 
 
5.18 The fact that a trial by jury is not available in arbitration is unanimously 
considered not to be a reason to deny collateral estoppel effect to an arbitral award.  
Nevertheless, it is occasionally pleaded.  In Aufderhar,44 for instance, the Supreme Court 
of Minnesota ruled that a party waived its right to a jury trial by opting for arbitration.  
The fact that the second action involves third parties does not alter this conclusion.45  
This jurisprudence confirms the United States Supreme Court’s decision in Parklane 
Hosiery,46 where the Court ruled that the availability of a jury trial in the second suit, 
                                                 
38 [Carlisle 1986] p. 86; 
39 [U.S. Court of Appeals for the Fifth Circuit, American Barge Corp. v J. Chem Inc.]; 
40 [Lightner 2006] p. 1134; 
41 [U.S., Court of Appeals of Wisconsin, Manu-Tronics Inc v Effective Management Systems Inc]; 
42 [Lightner 2006] p. 1126;  The NASD, e.g., provides an elaborate discovery guide for the arbitration of 
retail securities disputes; 
43 [Lightner 2006] p. 1129 
44 [U.S., Supreme Court of Minnesota, Aufderhar v Data Dispatch]; 
45 [U.S., Supreme Court of Minnesota, Aufderhar v Data Dispatch]; In his dissenting opinion, Justice Yetka 
was of the opinion that collateral estoppel should not apply in a later action with third parties.   This would 
allow insurance companies to include arbitration clauses, so to systematically deny the insured his right to a 
jury trial; 
46 [U.S. Supreme Court, Parklane Hosiery v Shore]; 
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while such a trial was not available in the first suit, is not sufficient a reason to deny 
collateral estoppel effect to the judgment of the first court. 
 
5.19 A fifth element for consideration under the full and fair test is the presence of 
counsel in the proceedings.47   The fact that the party to be precluded was represented by 
the same counsel in the first and the second arbitration may be an additional indication 
that the arbitral proceedings were adequate.48  The New York Court of Appeals even took 
the competence and expertise of the counsel into account.49  If a party was not 
represented by counsel in the prior arbitration, however, this does not necessarily imply 
that the award cannot be granted collateral estoppel effect.  If the arbitration proceedings 
offered all necessary procedural guarantees, and the party to be precluded was 
sophisticated enough to make use of these guarantees, there is no reason to deny his 
opponent in the second proceedings the benefit of estoppel, merely because the party to 
be precluded opted not to hire an attorney.50 
 
5.20 The identity of the arbitrator is the sixth criterion for determining whether the 
arbitration offered a full and fair chance to litigate.51   This criterion may work in both 
directions.  Some courts have declined preclusive effect where the arbitrator was a shop 
expert rather than a lawyer or a judge.52  By contrast, the arbitrator’s expertise or special 
knowledge may support the application of collateral estoppel effect to his decision.53  
Thus, arbitration before a retired Chief Justice54, or experienced personal injury 
attorneys55 has resulted in an issue-preclusive award.56 
 
5.21 Further, the existence of a written record and award, their contents and degree of 
detail may be very important factors.57  A verbatim record of the proceedings is a strong 
signal that these proceedings had a judicial-like character.58 In any event, such a record 

                                                 
47 Restatement Second, § 84, com. C; [U.S., Supreme Court of New Mexico, Rex v Manufactured Housing 
Committee]; [U.S. Court of Appeals for the Eight Circuit, Mandich v Watters]; [Sudol 2004] p. 945-946; 
[Carlisle 1986] p. 68; 
48 [U.S., Supreme Court of Minnesota, Aufderhar v Data Dispatch]; 
49 [U.S., Court of Appeals of New York, Clemens v Apple]; 
50 Cf. CARLISLE, who suggests that the absence of an attorney creates a refutable presumption against 
collateral estoppel.  The party invoking collateral estoppel can refute the presumption by showing that the 
party was fully aware of the possible preclusive effect, that he had the opportunity to present evidence and 
cross-examine, or that the party had the opportunity to cross-examine and present and that the evidence was 
sufficiently reliable to be admitted in a judicial action; [Carlisle 1986] p. 98; 
51 See e.g. [U.S., Supreme Court of New Mexico, Rex v Manufactured Housing Committee];  [U.S., 
Superior Court of New Jersey, Appellate Division, Konieczny v Micciche]; 
52 [Sudol 2004] p. 945-946; 
53 [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil Corporation]; see [Lightner 
2006] p. 1119 e.s.; 
54 Idem; 
55 [U.S., Supreme Court of Minnesota, Aufderhar v Data Dispatch]; 
56 In [U.S. Court of Appeals for the Fifth Circuit, American Barge Corp. v J. Chem Inc.], the Court noted 
that the arbitrators were “experienced and disinterested individuals”; 
57 This is also true for administrative proceedings.  See, e.g., [U.S., Supreme Court of California, People v 
Sims]; where it was considered that a verbatim record of the proceeding was maintained and the hearing 
officer was required to give a written statement of reasons; 
58 [Gordon 2006] p.564; 
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provides sufficient indications of the way in which the proceedings were handled.  For 
example, in Western v Kaldveer, the Supreme Court of Idaho ruled that adjudicatory 
procedures were present in the arbitration, referring i.a. to the fact that the record 
indicated the nature of the claims made by the parties, as well as the findings, conclusions 
and award of the arbitrator.59  In order to have preclusive effects, it is nearly 
indispensable that the award be in writing60, and moreover be (well-)reasoned.  In 
practice, lack of reasoning has sometimes led to a refusal to apply collateral estoppel,61 
sometimes not.62  Thus, the Supreme Court of Oklahoma granted collateral estoppel 
effect, because (among other reasons) the arbitrator delivered “a well-reasoned 84 page 
opinion”, which closely resembled those of a district court’s judgment.63  The Supreme 
Court of New Mexico listed “extensive findings of fact in support of the award” as one of 
the criteria to apply collateral estoppel to arbitration awards.64   
 
5.22 Next, the fact that arbitration awards are only subject to limited judicial review is 
sometimes stated as a reason why arbitration would not offer a full and fair opportunity to 
litigate.65  The majority of courts and scholars, however, disagree with this argument.  
Some even consider the lack of judicial review as a signal that arbitration awards should 
be granted collateral estoppel effect, since it would hardly make sense to enforce 
arbitration agreements if the process were fundamentally incapable of doing justice.66  
Moreover, judicial interference with the arbitrator’s decision would defeat the very 
advantages the arbitral parties sought to achieve.67  Therefore, the Superior Court of New 
Jersey saw no reason to accept a ‘limited judicial review exception’ where arbitration has 
been undertaken voluntarily.68   
 

                                                 
59 [U.S., Supreme Court of Idaho, Western v Kaldveer]; 
60 [Sudol 2004] p. 945-946; 
61 [U.S. District Court for the Southern District of New York, Dalow v Jordache]; see the cases referred to 
in [Born 1994] p. 686, footnote 428; 
62 [U.S. Court of Appeals for the Eleventh Circuit, Greenblatt v Drexel]; see [Born 1994] p. 686, footnote 
428, referring to [U.S. Court of Appeals for the Second Circuit, Norris v Grosvenor Markting]; 
63 [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil Corporation]; see [Lightner 
2006] p. 1119 e.s.; 
64 [U.S., Supreme Court of New Mexico, Rex v Manufactured Housing Committee]; see also [U.S. Superior 
Court of New Jersey, Appellate Division, Konieczny v Micciche], in which the Court mentioned that “the 
arbitrator is required to make specific findings fixing responsibility, describing the extent of the defect, and 
setting forth the date by which the defect must be corrected;” and further that “if the written decision 
requires clarification, either party may request reinstatement of the arbitrator’s jurisdiction for that 
purpose”; 
65 MOTOMURA states that review on appeal strengthens the confidence in the reliability of the finding; 
[Motomura 1988] p. 76; [Sudol 2004] p. 945-946; [Carlisle 1986] p. 68; [U.S., Supreme Court of New 
Mexico, Rex v Manufactured Housing Committee]; [U.S. District Court for the Southern District of New 
York, Sullivan v American Airlines]; Again, the same criterion applies to the collateral estoppel effect of 
administrative decisions; see e.g. [U.S., Supreme Court of California, People v Sims]; 
66 [Hulbert 1989] p.165; see also [U.S. Court of Appeals for the Fifth Circuit, American Barge Corp. v J. 
Chem Inc], in which it is considered that arbitral findings typically lack the supervisory scrutiny of 
authoritative review; this, however, is not considered sufficient a reason to deny collateral estoppel effect to 
an award; 
67 [U.S., Court of Appeals of California, Monarsch v. Superior Court]; 
68 [U.S., Superior Court of New Jersey, Appellate Division, Habick v Liberty]; 
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The Supreme Court of California,69  however, made a distinction between mutual and 
non-mutual collateral estoppel.  The Court stated: 

“The limited judicial review of an arbitrator’s decision does not work an injustice 
on the parties to the arbitration agreement.  They contracted for and expect an 
arbitration award will be binding and final with respect to them.  Thus, denying 
them the opportunity for review of an arbitrator’s decision gives effect to their 
agreement.”  

However, if a third party invokes the award against a party, the lack of full judicial 
review would render the estoppel unfair.  The Supreme Court of California continued: 

“ In this situation, the lack of any avenue to obtain meaningful review of the 
arbitrator’s decision is recognized as a basis for not applying issue preclusion to 
the finding in a prior proceeding.” 

 
By contrast, if a reviewing court refused to vacate an award, this may be an additional 
argument to grant that award preclusive effect.70 
 
5.23 Furthermore, a party’s position in the prior arbitration (claimant/respondent) may 
influence the effect of the award on that party.  The award is more likely to be binding on 
the party that filed the arbitration,71 particularly if an alternate judicial forum was 
available and that party was assisted by counsel.72  This is even more so if that party 
insisted on arbitration after its counterparty objected to arbitration.73   
 
Even if the party to be precluded did not initiate the arbitration, the fact that he agreed to 
arbitration may be an argument in favor of collateral estoppel.74  In American Insurance 
Co. v Messinger, the New York Court of Appeals attached unusually strong 
consequences to the fact that parties had voluntarily chosen for the arbitration forum.75  In 
this case, two insurers had been party to a very informal arbitration.  The insurers sent the 
arbitrators their files, but there were no hearings, oral testimony or documentary proof.  
There was no oral argument and no briefs were filed.  The award was brief, “almost 
cursory”.  This type of arbitration was typical for the insurance industry in New York.  
The question before the Court was whether the award had collateral estoppel effect 
between the parties in a subsequent action.76  The insurers submitted that attaching 
collateral estoppel effect to the findings of such an arbitration would seriously harm the 
utility of the expeditious and informal arbitration system.  This would force the insurers 
to bring lots of small claims before state courts, thus resulting in a heavier caseload.  
                                                 
69 Cf. [U.S., Supreme Court of New Mexico, Board of Education of Carlsbad v Harrell]; [Christensen 1996] 
p. 519 
70 [U.S. Court of Appeals for the Eight Circuit, Mandich v Watters]; [Sudol 2004] p. 945-946; [Carlisle 
1986] p. 68; 
71  [U.S., Court of Appeals of Wisconsin, Manu-Tronics v Effective Management Systems]; 
72 [U.S., Court of Appeals of New York, Clemens v Apple]; 
73 [U.S., Supreme Court of Minnesota, Aufderhar v Data Dispatch]; 
74 [U.S. Court of Appeals for the Eight Circuit, Mandich v Watters]; [Sudol 2004] p. 945-946; [Carlisle 
1986] p. 68; 
75 [U.S., Court of Appeals of New York, American Insurance Company v Messinger]; 
76 The court specifically made a distinction between this situation and the situation in which a second action 
involves third parties, thus refusing to follow [U.S., Court of Appeals of New York, Schwartz v Public 
Administrator of County of Bronx] and [U.S., Court of Appeals of New York, B.R. DeWitt v Hall]; 
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However, in the opinion of the Court the informal nature of the arbitration at hand was no 
obstacle for attaching estoppel effect to the findings of the award: 

“First, the voluntary choice of the arbitration forum necessarily imports 
acceptance of the more summary, informal and less structured procedures which 
characterize arbitration as compared with judicial litigation.  Second, to the 
extent that this particular arbitration was even more informal and casual than 
most, there is nothing to suggest that this was not the consequence of the 
voluntary election by two insurance companies to proceed as they did.  They must 
be held to have waived any procedural rights which they might otherwise have 
had and to have accepted the arbitration proceeding as they chose to conduct it. 
[…] Even under Schwartz the requirement is only that there have been a full and 
fair opportunity to contest the decision now said to be controlling” […], not that 
there have in fact been a full and fair contest.” 

 
5.24 A final category of criteria turns around the arbitrator’s jurisdiction.  Thus, 
findings that exceeded the scope of the arbitrator’s authority will not be granted collateral 
estoppel effect.77  The scope of his authority may be derived from the protocol governing 
the proceedings.78  Occasionally, a court has denied the award preclusive effect because 
the forum was not convenient. 79 

 
 
 

3. Other criteria 
 

5.25 Other criteria of the full and fair test are less arbitration-specific than the ones 
listed above.  Thus, one of the “classic” arguments to deny collateral estoppel effect to a 
court judgment, but also to an arbitration award, is that the party lacked sufficient 
incentive to litigate vigorously.80  One reason may be that the stakes in the arbitration 
were low, or at least lower than in the subsequent action.81  The Superior Court of New 
Jersey, e.g., found that the arbitrator’s findings did not bar the subsequent suit because 
there was little, if any incentive for any party to the arbitration to urge or deny the issue at 
stake.82  Other reasons may be that the issue was not of determinative influence in the 
first proceedings; or, that the party may have wanted to maintain its relation with the 
counterparty, thus not pushing his defense to the limits. 

                                                 
77 [Sudol 2004] p. 945-946 
78 [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil Corporation]; see [Lightner 
2006] p. 1119 e.s.;  The court stated that arbitration awards can have issue preclusive effect “absent some 
abuse of discretion by the arbitrator.”; 
79 [Sudol 2004] p. 945-946; 
80 See Restatement Second of Judgments (§ 28.5.c): “because the party sought to be precluded, as a result 
of the conduct of his adversary or other special circumstances, did not have an […] incentive to obtain a 
full and fair adjudication in the initial action.”; [Carlisle 1986] p. 68; [U.S., Supreme Court of Oklahoma, 
Cities Service Company v Gulf Oil Corporation]; see [Lightner 2006] p. 1119 e.s.; [U.S., Supreme Court of 
New Mexico, Rex v Manufactured Housing Committee];  
81 [Sudol 2004] p. 945-946; [U.S., Court of Appeals of New York, Clemens v Apple]; [U.S., Supreme 
Court of New York, Appellate Division, Kerins v Prudential Property & Casualty]; 
82 [U.S., Superior Court of New Jersey, Nogue v Estate of Santiago]; 
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However, contrary to the general belief that the incentive to litigate should be taken into 
account, the New York Court of Appeals explicitly rejected this criterion.  In the Court’s 
opinion: 

“The consequences of issue preclusion between the same parties are not to be 
vitiated by the lack of enthusiasm or effort on the part of the loser”.83 

 
5.26 Further, the foreseeability of collateral estoppel effect in later proceedings may 
play a role.84  For example, in Kerrins v Prudential Property & Casualty, the arbitration 
agreement explicitly provided that awards were for the purpose of the dispute submitted 
only, and would have no collateral estoppel effect.  The Supreme Court of New York, 
Appellate Division, found that giving collateral estoppel effect to an arbitration award 
between the parties would change their expectations as expressed in the agreement.85  
This was all the more so, since the second action had not commenced yet at the time the 
dispute was submitted to arbitration.86  By contrast, in Clemens v Apple, the New York 
Court of Appeals stated that, since the arbitration was sought subsequent to the 
commencement of the court proceedings, plaintiffs, proceeding with the aid of counsel, 
should have been aware of the possibility that the result of the arbitration would affect a 
pending court proceeding addressing, in part, the identical issue presented at the 
arbitration.87  On the other hand, if an arbitrator or judge can clearly establish that a party 
to an arbitration agreement lacked all knowledge of the potential preclusive effects of the 
arbitration, then the judge or arbitrator should consider that fact in determining whether 
preclusion applies.88 
  
5.27 Other “classic” arguments to deny collateral estoppel effect to an arbitration 
award are that the award is inconsistent with earlier judgments or awards,89 or that new 
evidence has come up after the arbitration.90  However, if the party reasonably could have 
obtained that evidence in the course of the first proceedings, this will not prevent the 
application of collateral estoppel.  Moreover, the nature of the evidence must be such that 

                                                 
83 [U.S., Court of Appeals of New York, American Insurance Company v Messinger]; 
84 [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil Corporation]; see [Lightner 
2006] p. 1119 e.s.;  The Restatement Second of Judgments mentions lack of foreseeability only as one 
among other exceptions to the application of collateral estoppel (§28.5.b: “because it was not sufficiently 
foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action”).  
Foreseeability, however, plays a more significant role throughout most requirements and exceptions to 
collateral estoppel.  Therefore, its mentioning as one of the exceptions in the Restatement should rather be 
considered as a “safety net”.  
85 Cf. Muse v Cermak, in which it is stated that an agreement between two parties to limit the binding effect 
of an award in later proceedings must be honored; [U.S., Superior Court of Pennsylvania, Muse v Cermak]; 
see [Christensen 1996] p. 522 
86 [U.S., Supreme Court of New York, Appellate Division, Kerins v Prudential]; 
87 [U.S., Court of Appeals of New York, Clemens v Apple]; 
88 [Murdoch 1994] p. 153 
89 [U.S., Supreme Court of Oklahoma, Cities Service Company v Gulf Oil Corporation]; see [Lightner 
2006] p. 1119 e.s.;  [U.S. Court of Appeals for the Second Circuit, Bear Stearns]; 
90 [U.S., Supreme Court of New York, Appellate Division, Kerins v Prudential]; [Carlisle 1986] p. 97-98; 
CARLISLE suggests that a refutable presumption against the application of collateral estoppel should arise 
when new evidence comes up, which was unavailable at the previous hearing.  The other party may rebut 
the presumption by showing that  the sum of the evidence, viewed in the light most favorable to the party 
defending against preclusion, could not support an alternate finding; 



CHAPTER 5 - MUTUALITY 

 112 

it is reasonable to assume that there is a fair chance the first decision maker might have 
reached a different conclusion would the evidence have been before him. 

 
 

4. Evaluation 
 

5.28 Critics point out three major disadvantages of the “full and fair” exceptions.  
Firstly, these exceptions would lead to the “virtual re-run of the previous case” for which 
the English are so cautious (cf. infra).  Given the great number of criteria that are taken 
into account, and the room for discretion each one of these criteria leaves,91 the effect of 
an award in later proceedings with third parties would be highly unpredictable.92    In any 
event the application of the “full and fair”-test would render the subsequent proceedings 
less efficient.   
 
Therefore, some American authors are in favor of a per se prohibition of (non-mutual) 
collateral estoppel to the findings of arbitral awards, as there is in England.  This would 
make the application of collateral estoppel highly predictable.  Moreover, it would be 
more efficient, since arguments on the application of collateral estoppel, which may 
require much time and energy on their own, would no longer be necessary. 
 
The U.S. Supreme Court, however, explicitly (and rightfully) rejected these arguments in 
Bernhard v Bank of America, where it stated: 

“Arguably, however, the availability of estoppel to one charged with infringement 
of a patent previously held invalid will merely shift the focus of litigation from the 
merits of the dispute to the question whether the party to be estopped had a full 
and fair opportunity to litigate his claim in the first action [citation omitted].  It 
would seem sufficient answer to note that once it is determined that the issue in 
both actions was identical, it will be easier to decide whether there was a full 
opportunity to determine that issue in the first action than it would be to relitigate 
completely the question of validity.” 

 
5.29 Others have suggested that the full and fair approach would inspire parties and 
arbitrators to make the arbitration more ‘court-like’.  The possibility of collateral estoppel 

                                                 
91 HALL  strongly contests this statement, showing that all elements are readily applicable; [Hall 2005]; 
92 [Levine 1999] p. 439-440; [Sanders 1992] p. 104; [Christensen 1996] p. 520; LEVINE sees three reasons 
why the effects are even more unpredictable for arbitration awards as opposed to court judgments:  

- the lack of precedent; 
- relaxed procedural rules in many nontraditional litigation scenarios, making it difficult to 

predict whether those rules will satisfy the full and fair test; 
- collateral estoppel may influence the decision to use arbitration at all, or how to structure the 

arbitration; 
Contra, [Hall 2005] p. 941; HALL  strongly objects to these arguments of unpredictability.  In his opinion, 
parties are or should be perfectly aware of the potential that a court might preclude an issue at trial because 
it had previously been resolved in an arbitration proceeding.  Parties that are represented by lawyers during 
contract formation, or sophisticated parties are aware of the impact of the arbitration clause they undersign 
and the possible effects of an arbitration award; 
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would put strong pressure on the arbitration process to conform its perspective and 
methods to those of litigation.93    

“Essentially, the more closely the arbitration proceedings resemble those of a typical 
judicial proceeding, the more likely it becomes that a court will find that the issues 
were ‘fully and fairly litigated’”94 

As a result, risk-averse parties would over-litigate the initial issue and losing parties 
would be more likely to challenge a decision.95  This would be detrimental for the 
advantages of arbitration, namely its speedy and informal character.96   

 
However, it is neither in the parties’, nor the arbitrator’s interest that the award would 
have non-mutual collateral estoppel effect.  Such concerns are unlikely to change the way 
in which the arbitration is handled.  On the contrary, since non-mutual collateral estoppel 
effect is rarely advantageous for the parties to the arbitration, it would rather be in their 
interest to keep the arbitration more ‘court-unlike’.   Without the full and fair exceptions, 
the parties would be necessitated to litigate to the fullest possible extent in each 
arbitration that may result in an award that is potentially relevant in later proceedings.  
The full and fair exception provides them the possibility to resort to a more informal 
procedure.  Moreover, if formalization of arbitration and the resulting ‘inefficiency’ 
would turn parties away from arbitration, to which alternative?  To the courts, which are 
even more formal, and where issue preclusion is a given fact, regardless of the time and 
energy spent on the presentation of the issue?97 
 
5.30 Finally, a number of authors not only reject the “full and fair” approach, but also 
the possibility of granting collateral estoppel effect to arbitration awards in general, and 
vis-à-vis third parties in particular.  Thus, SANDERS states that the findings of an 
arbitration award should not “ensure for the benefit of, or operate to shackle, a person not 
party to the arbitration”.  One of his arguments is that the parties to the award have paid 
for the findings, and thus are the exclusive proprietor of those findings.  Third parties on 
the other hand, cannot be held liable on the basis of an award they have not contracted 
for.98  In this argument one may recognize the rationales that once supported the 
requirement of mutuality for collateral estoppel.  The unfairness of granting third parties 
the benefit without simultaneously bearing the risk of estoppel would be increased since 
parties to an arbitration pay for the award, while third parties do not.  SANDER’s 
arguments cannot be followed.  When the U.S. Supreme Court abandoned the 
requirement of mutuality, it did so for reasons that are equally applicable in arbitration 
and in litigation.  The Court was concerned about the costs of re-litigation for both the 
third party and the party to the prior arbitration.  The fact that the costs of arbitration are 
completely born by the parties may even be said to increase the parties’ interest in the 
avoidance of re-litigation, notwithstanding the fact that such estoppel may imply defeat in 
subsequent proceedings.   

                                                 
93 [Motomura 1988] p.71; 
94 [U.S., Supreme Court of Utah, Buckner v Kennard]; 
95 [Levine 1999] p. 455; see also [Carlisle 1986] p. 93; 
96 See [U.S. Supreme Court of California, Vandenberg]; 
97 [Hall 2005] p. 944-945; 
98 [Sanders 1992] p.119; 
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MOTOMURA on the other hand, points at the absence of procedural devices to include 
third parties in arbitration procedures.  In his opinion, arbitration derives considerable 
efficiency because it automatically includes only those parties and matters that are within 
the scope of the arbitration agreement and admits others only under limited 
circumstances.99  Granting third party effects to arbitration awards would be 
irreconcilable with this philosophy.  MOTOMURA’s arguments are in line with the recent 
jurisprudence of the English courts and will therefore be discussed later on. 
 
5.31 In our opinion, a fourth critique against the “full and fair” exceptions is of much 
higher relevance.  Considering that parties to an arbitration contractually agreed to resort 
to arbitration, are principally free to shape the procedural features of that arbitration 
according to their own expectations and agree to be bound by the award, the question is 
whether these parties should be allowed to invoke that the arbitration did not offer them a 
full and fair opportunity to litigate.  Such an argument should only be accepted if the 
arbitral tribunal disregarded the procedural rules and choices of the parties and/or 
breached the parties’ due process rights.  However, if that is the case, the parties have the 
possibility to challenge the award.  If the parties have opted not to do so, this choice 
implies that they acquiesced in the findings of the tribunal.  This acquiescence may be 
considered sufficient a reason to preclude the parties from re-litigating the issues in later 
proceedings.  In other words, if the arbitration did not offer the party a full and fair 
opportunity to litigate, this is primarily the party’s own choice. 
 
 

 

                                                 
99 [Motomura 1988] p.77; 
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III.  ENGLAND : MUTUALITY AND INACCURACY  
 
 

A. Mutuality upheld: a tightly closed front door… 
 

5.32 The American full and fair approach uncovers one of the realities of dispute 
resolution by means of a court’s or arbitrator’s decision: the decision may be inaccurate.  
This is the main reason why English courts principally do not accept non-mutual issue 
preclusion. 

 
5.33 In Hollington v Hewthorn,100 the leading case on the matter, the victim of a 
collision between two cars in 1940 sought to bring a prior criminal conviction of the 
defendant for careless driving as prima facie evidence of the defendant’s negligence at 
the time and place of the collision.  The claimant did not contend that the conviction 
would be an estoppel and bind the respondent.  He conceded that it would still be open to 
the defendant to show that he ought not to have been convicted.101 
 
The Court of Appeal, however, held that the conviction was inadmissible as res inter 
alios acta.  The Court ruled that all evidence that is relevant to an issue is admissible, 
while all that is irrelevant is excluded.  A prior judgment is merely the opinion of the 
prior court, acting on evidence not known to the second court.  That second court cannot 
know what arguments were addressed to the prior court, or what influenced that court in 
arriving at its decision.  Therefore, the opinion of the prior court is no more relevant than 
the opinion of a bystander.102  The Court explicitly rejected the argument that the prior 
court has investigated the facts and that, therefore, the result of its investigation should at 
least be treated as some evidence of the facts that were established.  The court conceded 
that this would be very convenient, however, in the interests of justice it would be safer 
that on the subsequent trial the court should come to a decision on the facts placed before 
it without regard to the result of other proceedings before another tribunal.  It considered 
that findings of fact in some cases – such as motoring cases in magistrates’ courts or in 
undefended divorce proceedings – may be qualitatively different from regular 
adjudications.  In other words, not all decisions are equally accurate.  The possible 
inaccuracy of certain decisions, however, results in the inadmissibility of all decisions.   
 

                                                 
100 [1943] K.B. 587; 
101 Or that the negligence for which he was convicted did not cause the accident; 
102 Cf. [Privy Council, Hui Chi-Ming v Queen]; “Starting from the general rule that all evidence which is 
sufficiently relevant to an issue is admissible and that evidence which is irrelevant or insufficiently relevant 
should be excluded […], it is the irrelevance of the outcome of an earlier trial, […] that makes evidence of 
that outcome inadmissible.”; 
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In Al-Hawaz v The Thomas Cook Group Ltd,103 the Court further developed this 
reasoning and clarified that it also applies to civil judgments.104 Mr. Justice Keene 
considered that if a prior judgment were admissible as evidence, the second judge would 
have to assess the weight attached to it, depending on the accuracy of the prior decision.  
To evaluate that accuracy, the second court would have to reconsider the evidence which 
had been before the first court.  Such an examination would amount to “a virtual re-run” 
of the previous case.  Since such a re-run is deemed inefficient and undesirable, the 
English Courts prefer the certainty of not attaching effects to prior decisions at all. 
 
The rule in Hollington v Hewthorn has been widely criticized as an exaggerated form of 
legal formalism which takes the technicalities of the matter much too far.105  It has even 
been said that the case is generally considered to have been wrongly decided.106  
Nevertheless, it still represents the common law.107   
 
5.34 Recently, the English Courts adopted an approach to mutuality that is less focused 
on the accuracy of the prior decision and more in line with the American arguments of 
fairness.  In Lincoln v Sun Life, a first arbitral tribunal decided that Cigna reinsured 
Sun/Phoenix’s Unicover whole account reinsurances.  However, the same tribunal also 
found that the Cigna reinsurances had been lawfully avoided.  Therefore, Sun/Phoenix 
initiated a second arbitration in which it claimed indemnity from Lincoln, a third party.  
Lincoln had also underwritten the Unicover whole account reinsurance.  A “Net Retained 
Lines Clause” in that contract, however, excluded whatever risks were insured under the 
Cigna reinsurance.  Therefore, the scope of the Cigna reinsurance, which had been 
decided by the first tribunal, was a crucial issue in the second arbitration.  Lincoln held 
that Sun/Phoenix was estopped from re-litigating the prior award’s finding that the Cigna 
reinsurance did cover the Unicover whole account.  The second arbitral tribunal, 
however, allowed re-litigation of the issue and came to the opposite conclusion than the 
first tribunal. 
 
Lincoln appealed to the courts for error of law, holding that the second tribunal was 
bound by the determination of the rights and obligations between Sun/Phoenix and Cigna 
in the first award.  Toulson J. allowed the appeal, stating that the modern tendency when 
tackling the diverse problems of serial litigation involving a common issue was to move 
away from technical rules towards a broader consideration of what was fair.  With regard 

                                                 
103 [U.K., High Court of Justice, Queens Bench Division, Al-Hawaz v Thomas Cook]; in this case, Al-
Hawaz brought a claim against Thomas Cook; the latter sought to rely upon findings in a prior civil 
judgment that Al-Hawaz had been guilty of property fraud and forgery in support of its argument that his 
current claim was fraudulent; Thomas Cook alleged that Hollington only applied to the admissibility of 
prior criminal convictions and not to civil decisions; 
104 This was already established in [U.K., High Court of Justice, Chancery Division, Land Securities PLC v 
Westminster City Council]; 
105 [U.K., House of Lords, Arthur JS Hall & Co v Simons]; [U.K., Court of Appeal, McIllkenny v Chief 
Constable of the West Midlands]; [Dennis 2007] p. 872; 
106 [U.K., House of Lords, Hunter v Chief Constable of the West Midlands]; 
107 [U.K., High Court of Justice, Chancery Division, Savings & Investment Bank Ltd. v Gasco 
Investments]; [U.K., High Court of Justice, Queens Bench Division, Al-Hawaz v Thomas Cook]; 
considered in [U.K., Court of Appeal, Secretary of State for Trade & Industry v Bairstow]; see also [U.K., 
High Court of Justice, Chancery Division, Land Securities PLC v Westminster City Council]; 
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to the principle of mutuality, Toulson J. considered that the fact that a third party has had 
no opportunity to influence earlier proceedings would in many cases make it unfair that 
the earlier judgment should be relied upon by a party against the third party, but not 
necessarily by the third party against a party.  Thus, he clearly breached with the principle 
of mutuality108 and moved towards the current American approach.  Toulson J. even 
made allusion to the “full and fair” exceptions, where he stated that: 

“Among other things, one could imagine circumstances in which it might make a 
difference in terms of justice whether the earlier decision was the product of an 
informal arbitration, in which the arbitrator had not properly addressed the 
arguments, compared with proceedings in which the issues had been fully and 
properly investigated and addressed in a reasoned decision.” 

Further, he stressed that in the case at hand, Sun/Phoenix had had the opportunity to put 
its case fully and fairly before the arbitrators,109 that the award was fully reasoned and 
that there was no suggestion that it was in any way perverse. 
 
The Court of Appeal quashed the judgment of the High Court, strongly reaffirming the 
principle of mutuality.  This time, however, the considerations of fairness were central to 
the decision: 

“ I do not think that it is obviously just, or even convenient, to allow a stranger to 
enjoy a one-sided entitlement to hold a party to the award or judgment to its 
terms, with no concomitant right to challenge its correctness whenever it 
appeared favourable to do so. […] 

 It could depend on potentially changing or developing the facts whether the 
implications of an award between A and B were favourable to C at a particular 
time, or even from time to time.  There could also be awards with both favourable 
and unfavourable aspects (for example a determination that certain risks were 
reinsured by A with B, but subject to certain qualifications or monetary limits, 
with which C might wish to take issue).  There would thus appear to be no 
guaranteed way of knowing when and how far an award would be binding.  It 
would depend upon what suited the stranger to the award at any particular time.” 

Even though these reasons remind of the American fairness arguments, they are also 
unmistakably in line with the arguments advanced in Hollington and Thomas Cook.  The 
Court does not deny that it may be fair to allow effects in favor of third parties. Instead, 
the Court seems to be most concerned about the uncertainty for the parties as to whether 
and when such effects would be invoked by a third party.   
 
5.35 The curiosity in the English position against non-mutual issue preclusion is that, 
on the one hand, the English courts seem to be concerned about avoiding inefficiency, 
while on the other hand, they reject the application of res judicata, which is designed to 
improve efficiency.  The English argument that it would be too cumbersome and 
                                                 
108 Toulson J. conceded that it is probably only at the level of the House of Lords that the rules about the 
extent to which a judgment or award between A and B may be relied upon by or against B in proceedings 
between B and C, could be comprehensively reconsidered; 
109 Remarkably enough, the issue at stake had not been necessary or fundamental to the prior arbitration.  It 
could even be said that it was obiter.  Under the normal rules, issue preclusion would not have applied.  
Toulson J, however, disregarded this fact, stating that since the arbitrators had reached their conclusions 
after they had heard all relevant evidence on the issue, their findings should not be disregarded;  
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unpredictable to determine the effects of a prior decision in later proceedings with third 
parties springs primarily from the fact that the English courts do not contemplate the 
possibility of binding the parties to the award, in stead of attaching some weight to its 
findings.  If, the findings would bind the parties, there would be no need for a virtual re-
run of the previous proceedings.   
 
The English, however, refuse to go that far, considering that the findings may be 
inaccurate.  This argument is unconvincing for three reasons.  Firstly, the possibility of 
inaccuracy does not prevent the findings of a prior award from binding the parties in 
subsequent proceedings in as far as those proceedings do not involve third parties.  
Neither courts, nor commentators provide an explanation why inaccuracy would be 
problematic for the parties in relation to third parties, while it is not a concern in the 
relation between the parties.  Secondly, the doctrine of res judicata recognizes, and may 
even be said to spring from the reality that decisions may be inaccurate.  Nevertheless, 
other considerations, such as finality, consistency, legal certainty and efficiency outweigh 
the risk of inaccuracy. Thirdly, the main reason stated for the possibility of inaccuracy is 
that the prior judge or arbitrator is restricted in his truth-finding exercise by the 
arguments and evidence presented to him by the parties.  However, if the degree of 
accuracy depends primarily on the parties’ own collaboration in the proceedings, it may 
be seriously questioned whether the parties should have the possibility to challenge the 
accuracy of the prior award. 
 
5.36 It is interesting to contrast the English position with the decision of the U.S. 
Supreme Court in Blonder Tongue v University Foundation.110    
 
Firstly, the Supreme Court tied the abandonment of the mutuality-principle to the 
condition that “the issue was resolved correctly in the first suit”.  By doing so, the 
Supreme Court shows that the concerns about binding a party to a possibly inaccurate 
decision play in the minds of American judges too, even though they were not the key 
foundation for the requirement of mutuality as they are in England.  The Supreme Court 
recognized that neither judges, the parties, nor the adversary system performs perfectly in 
all cases.  Nevertheless, the Court was of the opinion that the requirement of determining 
whether the party against whom the estoppel is asserted had a full and fair opportunity to 
litigate is a most significant safeguard.   
 
In Blonder Tongue, a patent dispute, the risk of an inaccurate decision was even more 
important than in the average case. Patent litigation is marked by a high degree of 
technicality and complexity.  The Supreme Court recognized that it presents an unusual 
potential for unsound adjudications.  Moreover, the patent system represents a policy 
choice to foster innovation.  This policy would be seriously thwarted if an inaccurate 
judgment holding a patent invalid would have extensive effects.  Nevertheless, the 
Supreme Court considered that: 

“Patent litigation characteristically proceeds with some deliberation and, with the 
avenues for discovery available under the present rules of procedure, there is no 
reason to suppose that plaintiff patentees would face either surprise or unusual 

                                                 
110 [U.S. Supreme Court, Blonder Tongue v University Foundation]; 
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difficulties in getting all relevant and probative evidence before the court in the 
first litigation.” 

 
On the one hand, it is significant that the Supreme Court abandoned the rule of mutuality 
for the first time in a case where the risk of inaccuracy was that important.   On the other 
hand, the complexity and technicality of patent litigation reinforce the rationale 
underlying the abandonment of the mutuality principle.  Patent litigation is a very costly 
process.  So costly that small businesses frequently prefer to accept a license and pay 
royalties, in stead of challenging the validity of the patent.  As long as the patentee enjoys 
the presumption of validity, even if a prior court has decided that the patent is invalid, the 
burden of proof and the preponderant part of the costs fall on the alleged infringer.111  
Consequently, an invalid patent may have the same (economic) effects as a valid 
patent.112 
 
Therefore, it is not surprising that in a number of countries legislation provides explicitly 
that a judgment which declares a patent invalid is binding vis-à-vis third parties, while the 
laws of these countries do not contain provisions on the third party effects of judgments 
in any other field.    It is even more significant that provisions like Art. 51 of the Belgian 
Patent Act state explicitly that the same rule also applies to arbitration awards that declare 
a patent invalid.113   Similarly, in England, the petition to revoke a patent is a petition on 
behalf of the public, and is deemed not to be personal to the petitioner.114  Therefore, the 
revocation of a patent is a decision in rem, which is binding against the world.   

 
5.37 A second conclusion that may be drawn from the comparison between Hollington 
and Blonder Tongue is that the English courts fear that granting effect to prior decisions 
would result in an inefficient re-run of the first case.  The U.S. Supreme Court, by 
contrast, was of the opinion that granting effect to a prior decision would actually 
enhance the efficiency of the second proceedings.  These seemingly opposite views are 

                                                 
111 The Court referred to a statement made in the Senate: “The businessman can be subjected to 
considerable harassment as an alleged infringer.  Even in cases where he feels strongly that the patent 
would ultimately be held invalid, when he considers the hundreds of thousands of dollars in complex cases 
that could be involved in defending a suit, he may conclude that the best course of action is to settle for less 
to get rid of the problem.  These nuisance settlements, although distasteful, are often, under the present 
system, justified on pure economics. […] In many instances the very survivival of the small businessman 
may be at stake.  His cost of fully litigating a claim against him can seriously impair his ability to stay in 
business.”; 1967 Senate Hearings 103; 
112 These effects extend to the consumers too, since a manufacturer that has to pay royalties will charge a 
higher price; 
113 Act 28 March 1984, Moniteur Belge 9 March 1985; the fact that this article explicitly mentions the 
possibility of a third party opposition (tierce opposition) and the  travaux préparatoires make clear that the 
legislator primarily considered the effects of the judgment or award against third parties, rather than in 
favor of third parties; however, a fortiori the declaration of invalidity should work in favor of third parties. 
Avoidance of conflicting judgments was the Belgian legislator’s prime concern;  it is interesting to note that 
the legislator explicitly addressed “the fear that courts with little experience with regard to patents would 
render inconsistent decisions”, in other words the fear that courts render inaccurate decisions; in the 
legislator’s opinion this fear would gradually disappear thanks to the specialization of the courts that would 
flow from a restriction of the number of courts with jurisdiction in patent cases; 
114 See [U.K., Court of Appeal, Re Deeley’s Patent]; see also [U.K., Court of Appeal, Poulton v 
Adjustable]; 
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primarily caused by the type of effect to be attached to the prior decision: a variable 
evidential value in England, or a per se binding effect in the U.S.  Apparently, only an 
“all or nothing” approach to those effects can guarantee the required efficiency. 

 
 
 

B. … but an open back door: abuse of process 
 

1. Introduction 
 

5.38 The rule of mutuality is but one expression of the English courts’ rigidity in the 
application of res judicata estoppels.  Likewise, the English definition of ‘cause of action’ 
for cause of action estoppel is very restrictive, so that this doctrine does not prevent 
parties from spreading closely related claims over several separate proceedings.  To 
remedy the inconvenient consequences of such case-splitting, the English courts have 
developed a third theory alongside issue estoppel and cause of action estoppel, namely 
“abuse of process”.  Over the past few decades, the courts have significantly extended the 
scope of this doctrine.  This extension holds in it the promise that the effects of an 
arbitration award may extend beyond the parties, thus circumventing the rule of mutuality 
for issue preclusion.  To meet this promise, three conditions need to be fulfilled: (a) that 
abuse of process prevents re-litigation of issues that were actually litigated and decided; 
(b) that the theory applies in subsequent proceedings with partially different parties; and 
(c) that the theory applies if the prior proceedings were before an arbitral tribunal.  The 
following paragraphs will analyze whether these conditions may be met. 
 
 
 

2. Scope of the abuse of process doctrine 
 

5.39 Initially, the abuse of process doctrine was created to prevent parties from raising 
matters they could and should have raised in previous proceedings.  The landmark 
decision was given in Henderson v Henderson115, where it was stated: 

“Where a given matter becomes the subject of litigation in, and of adjudication 
by, a court of competent jurisdiction, the Court requires the parties to that 
litigation to bring forward their whole case, and will not (except in special 
circumstances) permit the same parties to open the same subject of litigation in 
respect of matter which might have been brought forward as part of the subject in 
contest, but which was not brought forward, only because they have, from 
negligence, inadvertence, or even accident, omitted part of their case.  The plea of 
res judicata applies, except in special cases, not only to points upon which the 
Court was actually required by the parties to form an opinion and pronounce a 
judgment, but to every point which properly belonged to the subject of litigation, 

                                                 
115 [U.K., High Court of Justice, Chancery Division, Henderson v Henderson]; 
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and which the parties, exercising reasonable diligence, might have brought 
forward at the time.” 
 

This rule, which is generally referred to as “the rule in Henderson v Henderson”, was 
originally conceived as an extension of the theories of res judicata.  The rule is not 
restricted to related causes of action which could have been brought in the same 
proceedings.116  Henderson refers to ‘points that belong to the subject of litigation’.  Such 
points may also be issues, so that the rule is also an extension of the theory of issue 
estoppel.  Further, in Fidelitas Shipping,117 Lord Denning stated that the rule also 
includes ‘points’ which are merely parts of an issue: 

“and within one issue, there may be several points available which go to aid one 
party or the other in his efforts to secure a determination of the issue in his 
favour.  The rule then is that each party must use reasonable diligence to bring 
forward every point which he thinks would help him.” 

 
5.40 Under that circumscription, Henderson v Henderson does not prevent re-litigation 
of issues already decided.  It only prevents first-time litigation of claims, issues and 
points that have not been decided yet.  However, over the years, the rule in Henderson v 
Henderson has developed into the wider theory of abuse of process.118  Rather than an 
extension of the res judicata estoppels, the rule has become an encompassing theory for 
all those situations where the prevention of litigation or re-litigation is warranted.  In 
Hunter v Chief Constable of the West Midlands the Court stated: 

“ It concerns the inherent power which any court of justice must possess to prevent 
misuse of its procedure in a way which, although not inconsistent with the literal 
application of its procedural rules, would nevertheless be manifestly unfair to a 
party to litigation before it, or would otherwise bring the administration of justice 
into disrepute among right-thinking people.” 119 

 
The criteria that have been taken into account for the application of the abuse of process-
theory go directly to the foundations of all theories of former adjudication: finality, 
efficiency and avoidance of conflicting decisions.  Hence, the abuse of process-theory is 
marked by a high degree of flexibility.  Courts have the discretion to consider its 

                                                 
116 See Greenhalgh v Mallard: “Although the subsequent litigation does not rely on the identical cause of 
action, because the second claim covers issues of facts which are so clearly part of the subject-matter of the 
litigation and so clearly could have been raised that it would be an abuse of the process of the court to 
allow a new proceeding to be started in respect of them.”, [U.K., Court of Appeal, Greenhalgh v Mallard]; 
117 [U.K., Court of Appeal, Fidelitas Shipping v Exportchleb]; 
118 While some argue that the extended theory of res judicata and the theory of abuse of process are distinct 
theories, others consider the extended theory a form of abuse of process.  This, however, seems to be a 
distinction of no practical importance. For the purposes of this study, both will therefore be treated as one 
and the same theory.  Moreover, it is preferable to consider the abuse of process-theory as a further 
development of the rule in Henderson v Henderson, since the idea behind the former theory seems to have 
grown from the rationale behind the latter; see [Sheppard in Cremades 2005] p. 236, referring to [U.K. 
Court of Appeal, Blackburn Chemicals Ltd v Bin Kemi AB]; 
119 [U.K., House of Lords, Hunter v Chief Constable];  
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application on a case-by-case basis.120  Courts and authors strongly emphasize that the 
theory must not be limited to fixed categories.  In Johnson v Gore Wood it was stated that 
one cannot comprehensively list all possible forms of abuse.  The Court even excluded 
the possibility of formulating a hard and fast rule to determine whether, on given facts, 
abuse is to be found or not.121 
 
As such, the abuse of process theory does not only preclude a party from raising points he 
could and should have raised in previous proceedings (Henderson v Henderson).122  It 
also bars a party from raising points which amount to a ‘collateral attack’ on a previous 
judgment.123  The latter situation may arise where there is such an inconsistency between 
the new arguments and the prior decision, that it would be unjust to permit litigation of 
the new arguments.124  A fortiori, abuse of process should prevent re-litigation of 
arguments already decided. 
 
5.41 The flexible and open-ended nature of the abuse of process theory – as compared 
to the strict requirements of the classic res judicata estoppels - makes the theory 
particularly popular with litigants.  As a result, litigants regularly invoke both res judicata 
and abuse of process, even though the res judicata plea would be more accurate, or at 
least sufficient.125  Abuse of process is invoked as some kind of safety-net, in case it 
would be decided that the requirements of res judicata are not fulfilled.  The courts, from 
their side, do not always make clear on which one of the theories their decision is based.  
As a result, the boundaries between the theories have become very unclear.126   
 
The combination of the lack of fixed categories or clear rules of application, its popularity 
and the confusion created by jurisprudence makes the abuse of process theory so all-
encompassing, that it may render the classic res judicata estoppels unnecessary.127  PETER 

BARNETT submits that the distinction should nevertheless be upheld: 
“ If courts increasingly come to see abuse of process principles as providing the 
theoretical foundation for all forms of preclusion, the traditional res judicata 
pleas risk falling into disuse along with the very reason why preclusive 
consequences arise in those circumstances, leaving a court with little by which to 
explain its actions other than abstract and general principles of justice.128 

 
Others, however, are of the opinion that the abuse of process theory can be applied as an 
encompassing theory of former adjudication, and that maybe it even should be, since all 

                                                 
120 See, e.g. [U.K., Court of Appeal, Bradford and Bingley Building Society v Seddon]: “Courts should not 
attempt to define or categorise fully what may amount to an abuse of process.”; [ILA, Interim Report] n°8; 
[Barnett 2001] p.186; 
121 [U.K., House of Lords, Johnson v Gore Wood] 
122 E.g. [U.K., Court of Appeal, Greenhalgh v Mallard]; 
123 [U.K., House of Lords, Hunter v Chief Constable of the West Midlands]; 
124 [U.K., Court of Appeal, Bradford and Bingley Building Society v Seddon]; 
125 [Barnett 2001] p.187; 
126 [Phipson on Evidence 2005] p. 1331; 
127 [Barnett 2001] p.235; 
128 [Barnett 2001] p.187; 
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res judicata estoppels have as their objective the prevention of abuse of the court’s 
process.129 
 
Meanwhile, courts proclaim very divergent views on the relation between abuse of 
process and the res judicata estoppels.  In Specialist Group International Ltd v Deakin,130 
for example, it was decided that cause of action estoppel and issue estoppel are forms of 
abuse of process.  The court considered that both res judicata estoppels involve the denial 
of the right of access to the courts conferred by common law and protected by the 
European Convention for the Protection of Human Rights.  Therefore, these theories 
should only be applied where the circumstances are such that their application is 
necessary to prevent misuse of the court’s procedure amounting to abuse of process. 
 
In Desert Sun Loan Corp v Hill,131 by contrast, it was decided that reliance on issue 
estoppel is unnecessary and superfluous where there is an abuse of process.  Issue 
estoppel would only become relevant where it cannot be said that there is an abuse of 
justice. 
 
Thirdly, in Bingley Building Society v Seddon,132 it was decided that abuse of process 
could only apply in case there is no cause of action or issue estoppel.  The distinction was 
deemed important, because the operation of the theories is significantly different.  Res 
judicata would form an absolute bar to re-litigation (except in special circumstances), 
while abuse of process would require the court to draw the balance between the 
competing claims of one party to put his case before the court and of the other not to be 
unjustly hounded given the earlier history of the matter. 
 
5.42 No matter which one of these approaches is preferred, the abuse of process 
doctrine may prevent re-litigation of issues that were already decided.  This implies that 
the first requirement to circumvent the principle of mutuality for issue preclusion is 
fulfilled. 

 
 

3. Abuse of process beyond the parties 
 

5.43 Opinions differ on the question whether the abuse of process theory can also 
apply in later proceedings with third parties.  Some courts have decided that it cannot.  
Thus, in C (a Minor) v Hackney London Borough Council,133 Simon Brown LJ rejected 
the application to third parties of the rule that an un-litigated claim is barred if it could 

                                                 
129 E.g. [U.K., House of Lords, Arnold v National Westminster Bank]; in [Privy Council, Aegis v European 
Re], Lord Hobhouse stated: “It is true that estoppels can be described as rules of evidence or as rules of 
public policy to stop abuse of process by relitigation.”; In [U.K., House of Lords, Johnson v Gore Wood] it 
was considered that abuse of process is separate and distinct from cause of action estoppel and issue 
estoppel, but shares the same underlying public interest; 
130 [U.K., Court of Appeal, Specialist Group v Deakin]; 
131 [U.K., Court of Appeal, Desert Sun Life Corp. v Hill]; 
132 [U.K., Court of Appeal, Bradford and Bingley Building Society v Seddon]; 
133 [U.K., Court of Appeal, C (a Minor) v Hackney London Borough Council]; 
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have been advanced and established in earlier proceedings.  In his opinion, this rule was 
an extension of the res judicata doctrine.  This would imply that the requirements of 
privity and mutuality equally apply.134 

 
Several other courts, however, have applied the abuse of process theory to prevent a party 
from mounting a collateral attack on a prior judgment in later proceedings with third 
parties.135  Thus, in Arthur JS Hall & Co. v Simons, Lord Hoffmann considered that there 
is a general public interest in the same issue not being re-litigated (as expressed in the 
maxim “interest rei publicae”).  This interest can justify an extension of issue estoppel to 
cases in which the parties are not the same but the circumstances are such as to bring the 
case within the spirit of the rules.136 
 
However, not all cases of re-litigation are manifestly unfair or bring the administration of 
justice into disrepute.  Only when justice and public policy demand it, the courts can 
strike out attempts to re-litigate issues between different parties as an abuse of process.  
Thus, in Manson v Voogt,137 the Court considered that there are cases where it is perfectly 
proper to bring successive actions for breach of contract raising similar issues against 
different parties.   
 
5.44 Interestingly, the criteria that are applied to determine whether the party should be 
precluded from re-litigating a matter against a third party are identical to those applied by 
the American courts under the full and fair approach, namely whether the party has had a 
full and fair chance to litigate the matter in the prior action; and whether the party could 
and should have joined the third party in the prior action. 
 
The abandonment of mutuality in the U.S. was inspired by the fact that the party has 
already had a full and fair chance to litigate the issue.  By contrast, the English courts are 
not in agreement on the influence to be attached to this “full and fair chance”. In Bragg v 
Oceanus138, for example, the Court held that it is not prima facie an abuse for a party to 
seek to litigate against a third party an issue that has already been decided against him in 
earlier proceedings.  The third party would have to show some special reason why the 
retrial would be an abuse of process.  In the Court’s opinion, this would be most 
exceptional.  The argument that the party has had a full and fair chance to litigate the 
matter in the prior proceedings was deemed not to be sufficient in itself to deprive the 
party of his normal right to raise any issue which he is not estopped from raising. 

                                                 
134 See also [Privy Council, Brisbane City Council v A-G for Queensland]; the case was discussed in [U.K., 
House of Lords, Johnson v Gore Wood], where abuse of process was applied to subsequent proceedings 
with partially different parties; [Barnett 2001] p.220;  
It is not disputed that privies too are precluded from raising claims or issues the parties could have raised in 
earlier proceedings; [Barnett 2001] p.222; 
135 [Phipson on evidence 2005] p. 1330 and 1350; 
136 In an early case,  Reichel v Magrath, the Court also considered that the case was “within the spirit of the 
issue estoppel rule”, even though the parties were different; (1889) 14 App Cas 665; discussed in [U.K., 
House of Lords, Arthur JS Hall & Co v Simons]; 
137 [U.K., Court of Appeal, Manson v Vooght]; 
138 [U.K., Court of Appeal, Bragg v Oceanus] at p. 138; 



CHAPTER 5 - MUTUALITY 

 125 

By contrast, in Manson v Vooght139, the Court closely examined the prior proceedings, 
and paid special attention to the procedural opportunities offered to the party to be 
precluded.  Thus, the Court considered that: 

“ the claimant has had a finding made against him in proceedings which were 
specifically designed to make such a finding and in which the claimant had legal 
representation, the opportunity to give evidence and to call witnesses, to produce 
documents, to challenge documents produced by the other side, to cross-examine 
witnesses called by the other side, and has availed himself of those rights.” 

On that basis, the court concluded that it would be an abuse of process to challenge the 
findings of the prior decision.140 
 
Despite the obvious similarities, one important difference between the English and the 
American approach should be noted.  In the United States, the lack of a full and fair 
opportunity to litigate functions as an exception to the principle that a party is prevented 
from re-litigating the matters covered by the prior decision.  In England, on the other 
hand, the presence of a full and fair opportunity to litigate functions as a (preliminary) 
condition to prevent a party from (re-)litigation.  This difference in approach may have an 
impact on the burden of proof.  In the United States, the party would have to prove that 
the prior proceedings did not offer him a full and fair opportunity to litigate.  In England, 
the third party would have to prove that the prior proceedings did offer the party a full 
and fair opportunity to litigate.    
 
5.45 The second dominant criterion is whether the party could and should have joined 
the third party in the prior action.  Thus, in M.C.C. Proceeds Inc. v Lehman Brothers 
International,141 the plaintiff’s claim was against a wholly owned subsidiary of the 
defendant in the first action.  In that action, the companies had been treated as one and the 
same for the purposes of disclosure.  Moreover, the subsidiary’s role and rights had been 
central issues in the first action.  Since the plaintiff had failed to join the subsidiary in the 
first action, he was now prevented from doing so in a subsequent action. 142 
 
Nevertheless, the possibility of joinder does not automatically lead to the conclusion that 
there is an abuse.  If the joinder of the third party would have overloaded, or introduced 
complexity into the first action, it is not an abuse to reserve the claim against that third 
party for a later action.  Such an approach is better fit in an arbitration context, where the 
contractual nature of the system and restrictive rules on joinder and intervention may 
prevent a party from joining a third party, rather than ignorance and tactics. 
 

                                                 
139 [U.K., Court of Appeal, Manson v Vooght]; 
140 In Lincoln v Sun Life, Lord Justice Jacob also considered that abuse of process may prevent a party 
from relitigating against a third party a point “he fought fully” in earlier proceedings; 
141 [U.K., Court of Appeal, M.C.C. Proceeds v Lehman Brothers]; 
142 Another, more exceptional example, is provided by the case of [U.K., Court of Appeal, Morris v 
Wentworth-Stanley];  In that case, the person alleging abuse had been named in the first claim, but was 
later deleted as a party.  The Court decided that, by so acting, without reserving the right to sue the third 
party later, the plaintiff had elected to have the matter dealt with in one action without the necessity for the 
defendant being made a party; 
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Again, the English approach is different from the American as to the burden of proof.  In 
the United States, mutuality was principally abandoned as a requirement for (defensive) 
collateral estoppel under the assumption that the party should have joined all relevant 
third parties in the first proceedings.  Whereas in England, the third party must prove why 
he should have been joined in the first proceedings. 
 
5.46 These cases show that most English courts do apply the abuse of process theory in 
favor of third parties.  Thus, the second condition is also met. 
 
   

 
4. Abuse of process and arbitration 

 
5.47 It is far from firmly established that the theory of abuse of process applies when 
the prior decision was an arbitration award.  Some state that it is not applicable; some 
state that it is; some state that it should be and some are in doubt.   
 
5.48 The ‘non-believers’ stress that the theory of abuse of process is aimed at 
protecting the English courts’ process.  The public interest and protection of the integrity 
of the courts clearly tilt the balance.  This is marked by the fact that the courts may 
invoke abuse of process ex officio, while res judicata estoppels must be raised by the 
parties, and as such may be waived.143  That is not to say that the interests of the parties 
are not taken into account.  One of the main criteria for the application of the theory is 
whether the misuse of the court’s procedure creates injustice or unfairness to another 
party, or that continuance would be vexatious or oppressive.144  The injustice on the 
parties, however, is in the first place relevant because it would reflect negatively on the 
reputation of the courts if they would allow such injustice to take place.  Therefore, it 
would be highly questionable whether the abuse of process doctrine can apply to 
arbitration,145 particularly when both the first and the second proceedings are arbitral 
proceedings.   
 
5.49 Others are in doubt.  Thus, in Aegis v European Re146, Lord Hobhouse expressly 
avoided answering the question whether the rule of Henderson v Henderson applies to 
subsequent arbitrations.  He did, however, state that since the rule was based upon the 
prevention of abuse of process, it was arguable that there was no justification in 
preventing a party from raising issues which were not put to the first tribunal.  Audley 

SHEPPARD concedes that it is a controversial proposition to suggest that abuse of process 
has any role to play in (international) arbitration.  Nevertheless, he states that the doctrine 
deserves further attention.147    
 

                                                 
143 [Sheppard 2005] p.269; 
144 [Barnett 2001] p.185-186; 
145 [Veeder 2003] p.75; [Mohan and Teck 2005] p.162; 
146 [Privy Council, Aegis v European Re]; see [Merkin 2004] p. 666; 
147 [Sheppard in Cremades 2005] p. 235-237; Not surprisingly, the ILA followed his suggestion and 
included a rule on abuse of process in the Guidelines on Res Judicata and Arbitration; cf. infra; 
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5.50 Finally, there is a group of believers.  In a rather avant-garde manner, the ILA 
included a provision on abuse of process in its Recommendations on Res Judicata and 
Arbitration.  At first sight, this seemed to be a surprising choice, particularly since the 
ILA stated in the Interim Report, that it was not aware of any case in which an arbitral 
tribunal has applied, or a court has approved the application of the abuse of process 
doctrine in arbitration.   
 
However, in fact several examples are available in case law.  Thus, in Siporex Trade SA v 
Comdel Commodities Ltd.148, Justice Bingham firmly stated that the principle of abuse of 
process undoubtedly applies to arbitrations. He supported his statement by referring to 
Fidelitas Shipping,149 in which Lord Denning first described the theories of cause of 
action estoppel, issue estoppel and Henderson v Henderson, and then stated that “like 
principles apply to arbitration”.  In Middlemiss & Gould v Hartlepool Corp.,150 Lord 
Denning repeated that the principles of Henderson v Henderson had been applied to 
arbitrations.  In The Golden Bear151, Justice Staughton stated that where all matters in 
difference are referred to arbitration, the claimant is obliged to bring all his claims into 
that arbitration.  Those which he omits to bring will be lost.152  Thus, the abuse of process 
theory has been applied in the arbitration context.  This conclusion is supported by the 
fact that the abuse of process theory is also considered to be applicable when one of the 
parties seeks to litigate a dispute on which the parties had reached a settlement.153  In that 
case too, the interests of the English courts are not at risk. 

 
 
 

5. Conclusion 
 

5.51 We may conclude that the tendency is to accept that abuse of process prevents re-
litigation, is applicable in later proceedings with partially different parties and is 
applicable in arbitration.  However, the conclusion that these three requirements are 
fulfilled individually may not automatically lead to the conclusion that abuse of process 
prevents parties from re-litigating issues decided by a prior arbitration award in 
subsequent proceedings with third parties.  In Lincoln v Sun Life, Toulson J identified the 
abuse of process theory as the way forward, particularly when third parties are involved.  
The Court of Appeal, however, rejected his approach based on broad considerations of 
fairness.  The question is now, whether this decision definitively shuts the door for the 

                                                 
148 [1986] 2 Lloyd’s Rep. 428; 
149 [U.K., Court of Appeal, Fidelitas Shipping vExportchleb]; see also [U.K., House of Lords, Arnold v 
National Westminster Bank]; 
150 [U.K., Court of Appeal, Middlemiss & Gould v Hartlepool]; referring to Russell on Arbitration 18th ed. 
(1970), p. 277; 
151 Excomm Ltd. v Guam Guam Shipping [1987] 1 Lloyd’s Rep 330; referring to such cases as Telfair 
Shipping Corp. v Inersea Carriers S.A. [1983] 2 Lloyd’s Rep. 351; Conquer v Boot [1928] 2 K.B. 336; 
Smith v Jonson (1812) 15 East Rep. 213; and Dunn v Murray (1829) 9 B.&C. 780; 
152 Claims outside the scope of the reference, however, are not subject tot the estoppel; see Ravee v Farmer 
(1791) 4 T.R. 146; Rhodes v Airedale Commissioners (1876) 1 C.P.D. 402; 
153 [Foskett 2005] p. 111, n° 25; see also NOUVEL, “L’autorité de la chose jugée attachée à la transaction”, 
n° 3; 
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application of the abuse of process theory in favor of third parties relying on an 
arbitration award.154   

 
5.52 Even if the answer to that question would be negative, abuse of process is not the 
only path the English courts have chosen to circumvent the requirement of mutuality.  
Judgments and arbitration awards do not only affect the parties, but also their privies.  In 
se these privies are third parties.  Interestingly, in deciding whether a certain litigant was 
a privy to a prior decision, some courts have considered whether re-litigation of the 
common issues was likely to result in a different finding.  Thus, in Gleeson v J Wippel & 
Co Ltd., the court considered that it was uncertain whether the plaintiff, who was also the 
plaintiff in the prior proceedings, could do better against the defendant in the second 
proceedings than he had done against the defendant in the first proceedings.  The Court 
was of the opinion that the result of the first proceedings certainly suggested that the 
plaintiff would have “an uphill task” in suing the second defendant, “but not every uphill 
task results in failure”.  The common plaintiff was not to be denied the right of having 
discovery against the second defendant and cross-examine the second defendant’s 
witnesses after having had discovery against the first defendant and cross-examination of 
the first defendant’s witnesses. 
 
However, in Manson v Voogt, the Court pointed out that discovery against the second 
defendants and cross-examination of the second defendant’s witnesses could not assist 
the plaintiff.  As a result, the second defendant was treated as a privy to the prior 
decision.  Hence, he was allowed to preclude the party from re-litigating the issues 
decided by that decision. 
 
Again, considerations similar to the American full and fair test, namely whether the first 
proceedings offered the party common to both proceedings a full and fair chance to 
litigate the issue and whether new proceedings would be likely to result in a more 
accurate decision, are taken into account by English courts in determining whether the 
new party in subsequent proceedings is a privy or not of the other party in the first 
proceedings.  This further indicates that the English law is moving away from the rule 
that a decision does not have effects in favor of third parties.  
 

                                                 
154 Lord Justice Longmore left open the possibility that an award may be evidence in subsequent 
proceedings, even though not necessarily conclusive evidence.  He stated that an award “may be a fact in 
the world.”;  thereby, he goes against earlier decisions denying every evidentiary value to prior judgments 
as soon as third parties are involved, since it would be too cumbersome to determine which evidentiary 
value should be attached to the prior decision; cf. supra; 
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IV.  BELGIUM AND FRANCE:  
MUTUALITY AND LACK OF PRECISION  

 
5.53 In Belgium and France, the argument of mutuality has never been explicitly 
raised.  Moreover, the Belgian Cour de Cassation already accepted in 1960 that a third 
party may invoke a prior decision as evidence against a party to that decision: 

“Even though the conditions for res judicata prescribed by the Code are not 
fulfilled, a judgment is evidence of the facts which it determines to exist.  A judge 
can decide that a fact is proven by relying on the findings of a judicial decision, 
rendered in proceedings in which the party against whom the fact is relied on was 
a party, and on the evidential value that is attached to it, even if the claim, cause 
of action and parties to the prior proceedings were not the same.”155 

  
5.54 While this decision makes clear that a judgment is sufficient evidence against a 
party in later proceedings with third parties, the Cour de Cassation does not make it clear 
whether it operates as a refutable or an irrefutable presumption.  The following statement 
may give the impression that the party may rebut the presumption: 

“Que l’arrêt attaqué ne déclare pas le demandeur non recevable, en raison d’une 
décision antérieure, à soutenir une thèse opposée à sa thèse précédente, mais 
décide que le demandeur « n’a pas rapporté la preuve » qui lui incombait ;”  

Unfortunately, in later decisions too, the Cour de Cassation used imprecise terms that 
support the impression that the findings of a decision create an irrefutable presumption in 
later proceedings between identical parties, but merely a refutable presumption in later 
proceedings involving third parties, regardless whether the findings are invoked by or 
against a third party: 

“ If the authority of res judicata as an irrefutable presumption is relative, in the 
sense that it may only be invoked between the same parties, this does not prevent 
a judicial decision from having an evidential value vis-à-vis third parties, more 
precisely as a refutable presumption and under the condition of the recourse the 
law grants them, in particular the tierce opposition.” 156 

Despite the use of the words “between the parties”, the only meaningful interpretation 
that can be given to this passage is that a prior decision operates as an irrefutable 
presumption against the parties, and not merely between the parties.  If not, the statement 
that the irrefutable presumption is subject to the possibility of tierce opposition would not 
make sense, since parties clearly cannot challenge a decision by means of tierce 
opposition (cf. infra).    
 
These conclusions are supported by the rationale that underlies/used to underlie the 
principle of privity (relativité) in Belgium and France.  Privity is considered to be a direct 

                                                 
155 [Belgium, Cour de Cassation, 17 December 1960]; confirmed by, i.a., [Belgium, Court of Appeal Liège 
18 January 1994]: “The judge may declare a fact established, based on the findings of a judicial decision to 
which he against whom it was presented was a party, and based on the evidentiary value that attaches to it, 
even if the requirements of Article 23 Code of Civil Procedure for the authority of res judicata are not 
fulfilled.”; 
156 [Belgium, Cour de Cassation, 16 October 1981]; 
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consequence of the third parties’ rights of defense: third parties cannot be bound by 
decisions resulting from proceedings in which they have not had a chance to present their 
arguments and evidence.  Clearly, the same rationale cannot apply with regard to the 
parties.  The possible inaccuracy of the prior decision has been discussed too. However, if 
decisions may be inaccurate, this is considered to be primarily a consequence of the 
parties’ failure to present all relevant arguments and evidence, either because the parties 
did not have the evidence in their possession, or because they were negligent, or because 
they did not want to present it.157  This, however, is has only been stated as an argument 
not to bind third parties, but never as a reason not to bind the parties.   
 
5.55 Likewise, the French courts have prevented parties from re-litigating the findings 
of an arbitration award in subsequent proceedings with third parties.  Thus, in Prodim e.a. 
v Segurel e.a., an arbitral tribunal decided that Mr. Catiaux, the franchisee of Prodim, had 
not breached the article of the contract which prohibited Mr. Catiaux during one year 
after the end of the contract to use a sign that was nationally or regionally known.  In the 
arbitrators’ opinion, Prodim did not prove that the sign “Coccinelle” fell under this 
provision.  Subsequently, Prodim sought damages from Segurel, alleging that it had been 
an accomplice to Mr. Catiaux’ breach of contract.  The Court of Appeal of Paris rejected 
this claim and stated, referring to the findings of the arbitral award: 

“Qu’aucune faute contractuelle n’ayant été établie de ce chef, à l’encontre de 
Monsieur Catiaux, les appelantes ne sont pas aujourd’hui fondées à prétendre 
que la société Segurel aurait été complice d’une violation contractuelle qui n’a 
pas été démontrée à l’encontre de co-contractant.”158 

Moreover, in another case brought by Prodim, the Cour de Cassation itself supported its 
rejection of Prodim’s arguments by reference to a prior arbitral award to which Prodim 
was, but the Respondent in Cassation was not a party.159 
 
Like its Belgian counterpart, the French Cour de Cassation distinguishes the effect of 
judgments and awards in favor of third parties from res judicata.  Not without inducing 
confusion, the Cour labels these effects as an aspect of the “opposabilité” against third 
parties.  Thus, in a recent case, Home Garden and a notary public sold apartments to 
several buyers.  Later, some of these buyers claimed successfully that the contracts were 
null because of fraud and obtained damages from the architect, the notary public and their 
insurer.  Subsequently, these buyers claimed and obtained the nullity of the loan 
agreements they had concluded with their banks to finance their purchases.  In those 
judgments, the Court also ordered Home Garden, the notary public and their insurer – 
who had been joined in the action - to pay damages to the banks.  To come to that 
decision, the Court ruled i.a. that the fault of the notary had been determined in the 

                                                 
157 [De Page 1967] p. 1050; 
158 [France, Court of Appeal Paris, 2 October 2008]; in the same judgment, the Court of Appeal referred to 
the findings of the arbitral award at several occasions;  
159 [France, Cour de Cassation, 23 January 2007, n° 05-19.001].  Ironically enough, in its second ground for 
Cassation, Prodim itself sought to oppose the findings of the arbitration award against DCF, the third party.  
Cassation, however, concluded that the rejection of the first ground (i.a. on the basis of the findings in the 
arbitral award) necessarily resulted in the rejection of the second ground.  On the other hand, the fact that 
Prodim sought to rely on the findings of the arbitral award against DCF is a powerful argument to bind 
Prodim to the findings of that award in favor of DCF; 
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judgment with regard to the nullity of the contracts of sale and that therefore his fault 
should also be recognized with regard to the nullity of the loans.  The notary alleged that 
this decision was a violation of Article 1351 of the Civil Code, since the object and the 
parties in the current action were not identical.  The French Cour de Cassation, however, 
rejected the notary’s arguments, stating: 

“que c’est sans opposer l’autorité de la chose jugée par les décisions rendues 
dans l’instance en annulation des contrats de vente que la cour d’appel, se 
fondant sur ces décisions qui constituaient un fait juridique opposable aux 
banques, a pu décider que le notaire, qui était partie aux deux instances, avait, 
par la faute même qui avait causé l’annulation des contrats de vente, également 
engagé sa responsabilité professionnelle de par l’annulation de droit des prêts 
qui était la conséquence de l’annulation des ventes ;” 160 

Similarly, the Cour de Cassation decided in 1991 that, since the award between the victim 
and the insured was opposable against the insurance company, the insurance company 
could also invoke the findings of that award against the victim in subsequent 
proceedings.161  
 
5.56 We may conclude that, even though the confusion between the effects against and 
in favor of third parties is persistent, the Belgian and French courts certainly do not 
exclude the effects of a judgment or an arbitration award in favor of third parties based on 
an argument of mutuality. 

 

                                                 
160 [France, Cour de Cassation, 10 May 2005]; 
161 [France, Cour de Cassation, 4 June 1991]; 
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I. THE THEORY OF SHELL 

 
6.01 A minority of the American courts and commentators rejects the possibility of 
binding parties to the findings of an arbitration award in later proceedings against third 
parties.  This approach was first suggested in an article by RICHARD G. SHELL.  SHELL’s 
thesis states that principles of contract law, rather than the law of judgments, should offer 
a guide as to when arbitral preclusion should apply.  To support his thesis, SHELL points 
at “the imperfect analogy between arbitration and litigation”.  Four differences between 
arbitration and litigation would require a different treatment of preclusion in the arbitral 
context.1   
 
6.02 Firstly, SHELL states that arbitrators frequently do not explain the basis of their 
decision2.  This makes it difficult to apply issue preclusion, because it is unclear which 
issues were actually decided.3  The same may be true if there is no record or if the record 
is unclear as to how the decisions were reached.4   
 
Secondly, arbitrators may impose a different burden or standard of proof than the courts 
would.  Moreover, lack of reasoning may make it difficult to determine which burden or 
standard of proof the arbitrator applied.   
 

                                                 
1 See also [Motomura 1988] p.36; 
2 [Shell 1988] p. 649 and 659; 
3 See also [Gordon 2006] p. 550 and 568; [Mohan and Teck 2005]  p. 167; 
4 [Janicke 2002] p. 723; Gonce v Veterans Administration, 872 F.2d 995; 
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Thirdly, SHELL points at the informal character of arbitration5 and the limited judicial 
review for factual and legal error.6  The model of factfinding in arbitration would be 
‘categorically different’ from the model used in litigation.  In SHELL’S opinion arbitration 
awards are systematically suspect as indicators of historical fact.  One reason is that 
discovery procedures are much more limited.7  Moreover, arbitrators would be free to 
render compromise awards8 and base their decisions on irrelevant evidence and hearsay.9  
CARLISLE agrees that in arbitration an issue may be decided on the basis of evidence that 
would be inadmissible or insufficient in a court of law.10  As to domestic arbitration, 
GORDON states that:  

“Arbitrators are not bound by substantive or procedural law.  They are free to 
render compromise rather than winner-take-all awards.  There is no obligation to 
justify the precise basis of the award.  Grounds under which an award may be 
reviewed are limited.” 11   

 
Finally, SHELL states that the social and institutional interests that attach to court 
adjudication do not attach to arbitration proceedings.12  

“Arbitration awards are private documents maintained only by the involved 
parties and signal only that a dispute between them has been resolved.”13   
 

6.03 Given these differences, re-litigation of issues decided in arbitration would not 
necessarily be a waste of social resources.  Arbitration is privately funded, and therefore, 
there is no concern of wisely spending the public resources.14  The improvement of 
judicial economy by attaching collateral estoppel to arbitration awards would not be 
sufficient in itself.  Further, the interest in finality of arbitration awards would spring 
from a fundamentally different source than does the interest in judgment finality.15  
LEVINE concurs that inconsistency is less problematic in the case of nontraditional than in 

                                                 
5 According to HULBERT, this is “the full and fair opportunity issue in slightly different dress”; HULBERT 
further states that: “International arbitration usually exhibits none of the “quick and dirty” informality that 
is often suggested to be the hallmark of arbitration.”, [Hulbert 1989] p. 184 and 194; 
6 [Shell 1988] p. 653; 
7 Idem, p. 659; 
8 STIER notes that “Under the prevailing system of party-appointed arbitrators, there is a risk of 
compromise awards that is absent in court proceedings.  More often than not, the chairman of the arbitral 
tribunal will seek a compromise between the two party-appointed arbitrators who tend to favor the party 
that appointed them.  For instance, in a case where a court would have ordered specific performance, an 
actual tribunal might only award damages.  This is because a damages award gives the chairman and the 
party-appointed arbitrators more flexibility than the all-or-nothing result of specific performance.”;  [Stier 
2004] p. 331; 
9 See [U.S. Court of Appeals for the Fifth Circuit, American Barge Corp. v J. Chem Inc.]; in this case, 
however, the court considered this possibility not sufficient a reason to deny collateral estoppel effect to the 
award; 
10 [Carlisle 1986] p. 87; see also [Murdoch 1994] p. 150-151; 
11 [Gordon 2006] p. 560; 
12 See also [Gordon 2006] p. 550 and 573; 
13 [Shell 1988] p. 658; 
14 [Sanders 1992] p. 117; SANDERS notes that efficiency is more important to parties in arbitration than 
parties in litigation, since in arbitration the costs of the decision maker are in effect the costs of the parties; 
(at p. 111); 
15 [Shell 1988] p. 661; 
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traditional scenarios.  In his opinion arbitration and litigation differ structurally and 
procedurally, serve different purposes and induce different expectations in litigants.  
Thus, different outcomes would not necessarily be logically inconsistent.  Accordingly, 
inconsistency would not be a threat to the public’s trust in the judicial system either.16  
Moreover, inconsistent findings would be less likely to create confusing precedent, since 
arbitral decisions generate very little, if any, precedential value.17   

 
6.04 Given the categorically different nature of arbitration as apposed to litigation, 
SHELL suggests that principles of contract law, rather than the law of judgments should 
offer a guide as to when arbitral preclusion should apply.  The reasonable expectations of 
the parties should be the dominant factor: an award should have no more (or less) binding 
effects in a future case than the parties who contracted for arbitration would have agreed 
to, had they explicitly bargained with one another over the question.18   
 
These expectations, however, are rarely expressed.  Therefore, the second judge or 
arbitrator should determine what rational parties would have agreed to had the matter of 
preclusion been explicitly negotiated between them.19  In doing so, he should look at 
contextual evidence, such as the nature and purposes of arbitration generally; the type of 
arbitration to which the parties agreed; the commercial relationship of the parties; and the 
stakes potentially subject to an arbitration award to determine the secondary effects of an 
award in a later case.20  Under that test, collateral estoppel would not be applied 
automatically.  Only when parties engaged in an arbitration process that is the functional 
equivalent of litigation, they may have implicitly bargained for application of collateral 
estoppel.21 
 
Obviously, it is very unlikely that the parties would have agreed to being bound by the 
findings of the award in later proceedings with third parties, since this is in neither party’s 
advantage.  One (rare) scenario that has been suggested is where a plaintiff might prefer 
that the arbitration have non-mutual collateral estoppel effect to benefit other plaintiffs.22  
And even then, this is not an agreement between the parties, but merely the unilateral will 
of the plaintiff. 

 
 

                                                 
16 [Levine 1999] p. 461; see also [Carlisle 1986] p. 91; SANDERS states that litigation and arbitration are not 
functionally and institutionally the same.  Therefore, the consistency objective would not encompass both 
judgments and awards; [Sanders 1992] p. 114; Moreover, in his opinion, chances are small that many 
inconsistencies would result from the lack of preclusive effect; p. 117; 
17 [Levine 1999] p.462; 
18 [Shell 1988] p. 628; 
19 MAYER also submits that a universal solution for arbitral preclusion is possible through looking at what 
flows logically from the nature of arbitral justice and the meaning of arbitration awards; [Mayer 2004] p. 
200; 
20 [Shell 1988] p.663; 
21 [Shell 1988] p.667-668; 
22 [Levine 1999] p.459; 
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II. APPLICATION BY THE COURTS 
 

6.05 The Supreme Courts of California and Utah have adopted Shell’s theory.  Thus, in 
Vandenberg v Superior Court of Sacramento, Boyd and Vandenberg agreed to submit 
their dispute concerning the alleged breach of their lease contract by petroleum 
contamination to arbitration.  After the arbitrator ordered Vandenberg to pay damages to 
Boyd and the award was confirmed by a superior court judgment, Vandenberg sought 
indemnification from his insurers, alleging various causes of action arising out of the 
failure to defend, settle, or indemnify in the Boyd action.  The insurers argued that they 
had no duty to defend or indemnify because a pollution exclusion in their policies was 
triggered by the arbitrator’s determination that the contamination was not sudden and 
accidental.  The insurers contended that Vandenberg was precluded from re-litigating the 
“sudden and accidental” issue. 
 
The Supreme Court of California rejected the insurers’ arguments.  Even though the 
Court explicitly conceded that some commentators and most courts had taken a contrary 
view,23 it decided that even judicially confirmed arbitration awards may not have non-
mutual collateral estoppel effect unless there was an agreement to that effect in the 
particular case.24   
 
In the opinion of the Court, non-mutual collateral estoppel is not an inherent or expected 
feature of private arbitration that is implicitly accepted by the parties in arbitration.  
Reasonable parties would hesitate to agree that the arbitrator’s findings in their own 
dispute should thereafter bind them in cases involving different adversaries and claims.  
In the usual case, tactical considerations would weigh against such an agreement, since it 
would only burden the losing party, without affording a benefit to the winning party. A 
general rule providing for non-mutual collateral estoppel would violate the fundamental 
premise that private arbitration is a contractual proceeding whose scope and effect are 
defined and limited by the parties’ consent.  Such a rule would make arbitration less 
attractive.  Moreover, in the opinion of the Court, not attaching non-mutual collateral 
estoppel effect to arbitration awards would not harm the rationale underlying that theory. 
 
The Court opted for this contractual approach based on the informal character of 
arbitration.  The Court described arbitration as “a process in which parties voluntarily 
trade the safeguards and formalities of court litigation for an expeditious, sometimes 
roughshod means of resolving disputes.”  The possibility to decide on an ex aequo et 
bono basis was considered to be a particularly significant difference between arbitration 
and court litigation.  In this particular case, however, there was no reason to assume that 
the parties had not had a full and fair opportunity to defend their point of view: the 
arbitrator was a retired federal judge, formal discovery was conducted and the 
proceedings included representation by counsel, extensive evidence, briefing and 
argument.  Moreover, there was no difficulty in interpreting the award, since it was 
lengthy and detailed. 

                                                 
23 See [Cromwell 2000] p. 436; 
24 See [Lightner 2006] p. 1124; [Levine 1999] p.442; 



CHAPTER 6 – THE IMPERFECT ANALOGY  
BETWEEN ARBITRATION AND LITIGATION 

 137 

 
6.06 The fact that section 1287.4 of the California Code of Civil Procedure provides 
that judicially confirmed arbitration awards have the force and effect of civil judgments25 
did not change the Court’s point of view.  CROMWELL, however, argues that for that 
reason Vandenberg was incorrectly decided.  In CROMWELL’s opinion, this provision 
clearly and unambiguously authorizes the application of non-mutual collateral estoppel to 
judicially confirmed arbitration awards.26  Moreover, the court indicated some limitations 
to the scope and application of its decision: it conceded that valid reasons may exist for 
the application of collateral estoppel to arbitration in some instances.27  The Court 
referred to certain cases that adopted the policy justifications of judicial economy and the 
judicial effect to arbitration awards.  These justifications and effects would have been just 
as valid and applicable in Vandenberg.   
 
6.07 Despite this critique, the California Supreme Court still denied collateral estoppel 
effect to an arbitration award in favor of third parties in Orrick v San Joaquin Community 
Hospital.28  However, in this case the Court did not explicitly base its decision on the 
contractual theory.  Rather, the Court’s reasoning was based on two differences between 
arbitration and litigation: the lack of any meaningful judicial review of the arbitrator’s 
decision and the relaxed rules of law applicable to the arbitration proceeding.29 

 
6.08 The Supreme Court of Utah has chosen the same path.  In Buckner v Kennard,30 a 
group of deputies obtained a favorable arbitration award against the county for breach of 
contract resulting from a new pay plan instituted by the county.  Subsequently, another 
group of deputies filed a similar claim against the same respondents.  The new claimants 
invoked the collateral estoppel effect of the prior arbitration award. 
 
The Supreme Court of Utah referred extensively to the Vandenberg decision to conclude 
that an award does not have non-mutual collateral estoppel effect, unless the parties 
expressly provide for such preclusive effect beforehand.  Parties should not only be free 
to determine the scope of the questions to be resolved in arbitration, but also whether the 
proceedings will have preclusive effect in future litigation with third parties. 
 
The Court described arbitration as inexpensive, speedier, more informal and imprecise.  
A party’s choice to have issues decided in arbitration would only imply the current 
dispute, and not later disputes, particularly with other parties.  In the opinion of the Court, 
this was the better approach to promote arbitration.  It stressed that arbitration’s 
efficiency purpose - which also eases the courts’ congestion - may be lost if arbitration 
awards are systematically accorded (non-mutual) collateral estoppel effect.  As an 
illustration, the Court referred to the situation in which the stakes in the first arbitration 
are low, compared to a later action in which the stakes are higher.   
                                                 
25 Code Civ. Proc, § 1287.4; 
26 [Cromwell 2000] p. 433; 
27 By reference to two cases: 1. Thibodeau v Crum, 6 Cal. Rptr. 2d 27; 2. Sartor v Superior Court, 187 Cal. 
Rptr. 247; 
28 Cf. supra; 
29 [U.S., Supreme Court of California, Orrick v San Joaquin Community Hospital]; 
30 [U.S., Supreme Court of Utah, Buckner v Kennard]; 
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III. EVALUATION 
 

6.09 SHELL’s theory and the reasoning of the courts applying the theory fail on several 
levels.  First of all, the application of the contractual theory is extremely difficult since 
the intent of the parties is almost never expressed.  The court would have to make 
difficult speculations to determine their “reasonable” will, particularly when parties are 
not familiar with the American rules of preclusion.31  HULBERT states: 

“An honest effort to determine what the parties themselves would be likely to have 
agreed to would require full presentation of an aggregate of business and 
psychological evidence almost certain to be unobtainable.”32 

Moreover, these determinations necessarily proceed on a case-by-case basis, which 
makes the result even more unpredictable and uncertain.33 

 
6.10 Further, the theory is based on a picture of arbitration that may be accurate for 
American domestic arbitration.  However, international commercial arbitration is not 
marked by the same characteristics.  Nevertheless, the courts and commentators apply the 
same reasoning to both domestic and international arbitration awards. 
 
6.11 Firstly, SHELL and the courts applying his theory state that arbitrators frequently 
do not express the reasons for their awards.  Unreasoned awards are indeed typical for 
domestic arbitration in the United States.  The AAA Guide to Mediation and Arbitration 
for Business People reads: 

“Arbitrators are not required to write opinions explaining the reasons for their 
decisions.  As a general rule, AAA commercial awards consist of a brief direction 
to the parties on a single sheet of paper.  Written opinions can generate attacks 
on the award34 because they identify targets for the losing party.  In some cases, 
both parties will request an opinion or the arbitration agreement provides for 
one.  The AAA then has no objection.  Usually, however, the parties look to the 
arbitrator for a decision, not an explanation.”35 

Moreover, Rule 44(b) of the AAA Commercial Arbitration Rules provides: 

                                                 
31 Of course, it is not the will of the parties at the moment these questions arise that is relevant, but their 
will at the moment the arbitration agreement was concluded.  An agreement on the effects of an arbitration 
award, like any agreement, would be based on an assessment of the risks involved: which effect has the 
lowest risk of being unfavorable, which effect has the highest chance of being favorable?  These risks, 
however, can rarely be assessed on a reasonable basis.  There are too many uncertainties about the potential 
disputes that may arise between the parties, let alone potential disputes involving third parties.  Except in 
rare circumstances, parties cannot predict with reasonable certainty: if they will ever end up in subsequent 
arbitrations; who will be claimant and respondent in the first, and who in the second arbitration; what the 
subject matter of the disputes will be; which factual and legal issues will be common to both disputes; who 
will win or lose; how the issues will be decided in the first award, etc.  Even if the parties would discuss 
these issues in advance, their interest would most likely be in conflict, so that they may not be able to agree. 
Moreover, one may rightfully question whether the will of the parties to the arbitration should be the only 
criterion.  Since the third party is directly influenced by the potential effect of the arbitration award, the will 
of that third party may also be deemed relevant.   
32 [Hulbert 1989] p.199; 
33 [Sanders 1992] p.104; 
34 Cf. Federated, 894 F.2d 862; [Coe 1997] p. 294; 
35 [Janicke 2002] p.  720; [AAA 2003], p. 25; 
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“The arbitrator need not render a reasoned award unless the parties request such 
an award in writing prior to appointment of the arbitrator or unless the arbitrator 
determines that a reasoned award is appropriate.” 

 
In international arbitration, however, written awards are no less reasoned and detailed 
than judicial opinions.36  The AAA’s international arbitration rules, for instance, provide 
in article 27.2 that:  

“The Tribunal shall state the reasons upon which the award is based, unless the 
parties have agreed that no reasons need be given.”37 

 
In some jurisdictions, lack of reasoning may even be a ground to challenge the award.38  
While it is reasonable not to attach collateral estoppel effect to unreasoned arbitration 
awards because it is uncertain which issues were determined, there is no reason to deny 
such effects to reasoned awards that clearly identify the issues they settle.  Moreover, 
even in cases where the reasons were not made explicit, it has been recognized that courts 
are free to go beyond the award and may examine the pleadings and the evidence in the 
prior action.  Parties may also submit parole evidence to determine which issues were 
litigated and decided.39 

 
6.12 Secondly, the contractual school point out that arbitrators may apply a different 
burden or standard of proof than courts do.  Again, one may wonder whether the 
possibility that arbitrators apply a different burden or standard of proof warrants a general 
presumption that arbitral awards should not have collateral estoppel effect.  Arbitrators 
may not be bound by the strict rules of evidence applied in American state and federal 
courts.  However, particularly in the international context, it cannot be expected that 
arbitrators strictly apply substantive and procedural law identical to the law applied by 
American courts.  If that would be required, no (international) arbitral award would have 
collateral estoppel effect.40  Neither could preclusive effect be granted to foreign 
judgments, or judgments of other American courts governed by rules that are not 
identical to those of the second court. 
 
Moreover, even if they or not obliged to do so, in practice arbitrators tend to follow the 
established rules of evidence in essence.41  There is no reason to assume that international 
arbitrators apply a lower burden of proof than (American) courts do.  Reality seems to go 
quite the other way around.  Thus, HANOTIAU  identifies three points in comparing the 
international arbitrator’s attitude from the judge’s attitude in deciding whether the burden 
of proof has been satisfied or not.42  Firstly, arbitrators take more time to investigate the 

                                                 
36 [Gordon 2006] p.576; [Coe 1997] p. 295; 
37 In the same sense: UNCITRAL rules, rule 32; ICC rules, rule 25.2; 
38 E.g. Art. 1480 of the French Code of Civil Procedure provides that an award is not valid unless it 
complies with the requirements of Art. 1471.2; the latter Article states that the decision of the arbitrators 
shall give the reasons for which it is given; likewise, Art. 1704 (2)(i) of the Belgian Code of Civil 
Procedure states that an arbitral award may be set aside if the reasons for the award have not been stated; 
39 [Sudol 2004] p. 944; 
40 [Sudol 2004] p. 944; 
41 [Hall 2005] p. 944; 
42 [Hanotiau 1994] p. 348-349; 
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case and will try to go as far as they can to get at the truth of the dispute.  Secondly, in 
their quest for the truth, arbitrators have the advantage that they are not bound by the 
formalities of a legal system.  They can adopt both civil law and common law evidentiary 
methods which will bring them closest to the truth.  Finally, there generally is a dialogue 
between the parties and the arbitration tribunal concerning the evidence to be supplied 
and the burden of proof.  The parties can ask the tribunal for directions, e.g. on whether 
they have sufficiently proved on a specific issue. 
 
6.13 Thirdly, the contractualists criticize arbitration for three reasons that touch the 
parties’ full and fair opportunity to litigate: (1) the lack of certain procedural features that 
are deemed necessary for accurate factfinding; (2) the legal basis on which decisions are 
made, or rather, the lack thereof; and (3) the lack of judicial review. 
 
As to the first element, particularly the lack of full-fledged American-style discovery 
creates an assumption that arbitration proceedings are less fit to uncover the truth.  
Discovery, however, is not wholly unavailable in arbitration.  On the contrary, discovery 
has become part of arbitration proceedings, even for arbitration in countries where 
discovery is not available in the national courts.  Moreover, as GORDON states, an 
objection based on the lack of discovery makes no sense in the international field:43  

“A party would rarely get U.S. style discovery or procedure outside a U.S. court 
anyway, and moreover, this lack has never stopped other jurisdictions from 
developing some form of domestic res judicata.”44   

Further, it may be true that an arbitrator does not have the same coercive powers as a 
court to order production of documents.  Nevertheless, if a party refuses to produce 
certain documents, the arbitrator can draw negative inferences from that refusal.  
Therefore, in practice parties rarely do refuse to produce documents.45  
 
The same goes for other procedural deficiencies arbitration is alleged to suffer in the eyes 
of the contractual school.  International arbitration is rarely ‘informal’, in a sense that it 
would be ‘quick and dirty’.  Contrary to what may be the case for certain types of 
domestic arbitration, international arbitration tends to be formal, particularly when 
conducted under the auspices of an arbitral institution.46  Some differences between 
arbitration and litigation may even by beneficial for the accuracy of the factfinding.  This 
is for instance the case for the lack of jury trial: 
 “The normal composition of the arbitral tribunal and the absence of any right to 

trial by jury assures that complex controversies will not be submitted for crucial 
decisions to layman having no relevant experience or expertise.” 47 

Moreover, the parties have a great deal of control over the way in which the arbitrators 
reach their decisions: they select the rules, the arbitrators and the forum.  If the 

                                                 
43 The critique that it would be inapt in an international context to require that arbitration provides the same 
procedural mechanisms as American court litigation may also apply to the majority’s “full and fair” 
approach, which accepts that an award exceptionally does not enjoy non-mutual collateral estoppel effect if 
e.g. there was not American-style discovery or cross-examination of witnesses. 
44 [Gordon 2006] p.576; 
45 [Hulbert 1989] p.185; 
46 [Gordon 2006] p.576; 
47 [Hulbert 1989] p.183; 
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proceedings did not offer a full and fair opportunity to litigate, this was basically the 
parties’ own choice.48 
 
 
6.14 As to the second element, compromise awards are very rare in international 
arbitration.  Under most arbitration statutes and rules of arbitral institutions, the arbitral 
panel would require the parties’ consent to decide as “amiable compositeur”.  Without 
such consent, the tribunal is obliged to decide in accordance with law.49 
 
Moreover, if the parties have agreed that the tribunal should decide as amiable 
compositeur, there is no reason not to attach res judicata effects to the resulting decision, 
even in favor of third parties.  This was recently confirmed by the French Cour de 
Cassation.50  In the case at hand, Prodim had obtained an arbitration award against Sodi, 
ordering the latter to pay damages for breach of their affiliation and supply contracts.  
Subsequently, Prodim initiated court proceedings against three other companies, alleging 
that these companies were accomplices to Sodi’s contractual breach.  The Court of 
Appeal of Aix-en-Provence found that the arbitrators -  as ‘amiables compositeurs’ - had 
decided on the basis of equity, while the Court could only decide on the basis of the law.  
The Court was of the opinion that the real measure of damage caused by the contractual 
breach was higher than the sums awarded by the arbitrators.  Accordingly, it ordered the 
three companies to pay the difference between the real damage and the damages awarded 
by the arbitrators. 
 
The three companies challenged this decision before the Cour de Cassation, arguing: 

“que le créancier de deux codébiteurs obligés in solidum, qui a reçu paiement de 
l’un d’eux, ne peut plus rien réclamer à l’autre coobligé; que par ailleurs, les 
arbitres qui fixent le dommage, en usant de leur pouvoir d’amiables 
compositeurs, réparent l’entier dommage; que dès lors, en décidant en l’espèce, 
que PRODIM pouvait réclamer aux sociétés tiers complices la part de préjudice 
non réparée par les arbitres, usant de leur pouvoir d’amiables compositeurs, le 
Cour d’appel a violé les articles 1351, 1382 et 1200 du Code civil.” 

The Cour de Cassation accepted this argument, stating that an arbitration award is 
opposable against third parties, even if the arbitrators have decided as amiable 
compositeurs.51 

 
6.15 Finally, the lack of judicial review is rather an advantage than a disadvantage of 
international commercial arbitration.  Parties in search of a neutral forum, composed of 
arbitrators of their own choosing, applying procedural and/or substantive rules of the 

                                                 
48 [Gordon 2006] p.576; see [U.S. Court of Appeals for the Fifth Circuit, Universal American Barge Corp. 
v J. Chem Inc]: “[W]e assume that rational actors fearing future disagreement would not contract for a 
biased forum to settle their differences.”; referring to the fact that arbitration is a widely-used means of 
resolving maritime disputes; 
49 [Hulbert 1989] p.185; 
50 [France, Cour de Cassation, 2 December 2008];  
51 The Court based its decision more specifically on Art. 1351 of the Civil Code and Art. 1476 of the Code 
of Civil Procedure; 
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parties’ choice, would not want the arbitrators’ decision reviewed on the merits by some 
national judge, even if the arbitrators are not infallible.52 

 
6.16 Given the inaccuracy of the contractual school’s depiction of the arbitration 
procedure,53 their statement that the interests underlying the preclusive effect of court 
judgments are not applicable to arbitration awards is equally suspect.  Parties in 
arbitration have no lesser interest in a final resolution of their disputes, saving them the 
time, expense and risk of inconsistency that is inherent to re-litigation.   Therefore, the 
parties’ reasonable expectation may just as well be that the award will have the same 
(non-mutual) collateral estoppel effect as court judgments do. 
 
6.17 SHELL’s picture of arbitration reflects a fundamental skepticism towards 
arbitration.  This skepticism originates from the American courts’ historical distrust in 
arbitration which was carried over from English Common law.54  Until far into the 20th 
century, the United States Supreme Court clearly expressed this skepticism, for example 
in its 1968 decision in American Safety.  This decision dealt with the arbitrability of 
antitrust issues.  The Court held that antitrust issues, prone to complication, require 
sophisticated legal and economic analysis, and thus are  

“ ill-adapted to strengths of the arbitral process, i.e., expedition, minimal 
requirements of written rationale, simplicity, resort to basic concepts of common 
sense and simple equity.”   

Further, just as  
“ issues of war and peace are too important to be vested in the generals, decisions 
as to antitrust regulation of business are too important to be lodged in arbitrators 
chosen from the business community – particularly those from a foreign 
community that has had no experience with or exposure to our law and values.”55 
 

In its 1984 decision in McDonald v City of West Branch,56  the United States Supreme 
Court reiterated its opinion that arbitration could not provide an adequate substitute for 
judicial proceedings.57  In the Court’s opinion, these considerations required that the 
doctrines of res judicata and collateral estoppel were found inapplicable.   
To support its conclusions, the court elaborated on certain aspects of arbitration.  Firstly, 
an arbitrator may not have the expertise required to resolve complex questions that arise 
in certain actions, all the more since many arbitrators are not lawyers.  Further, arbitral 
fact-finding would not be equivalent to judicial fact-finding: the record is not as 
complete, the usual rules of evidence do not apply, and rights and procedures common to 
civil trials - such as discovery, compulsory process, cross-examination, and testimony 
under oath - are often severely limited or unavailable. 
 

                                                 
52 In Hulbert’s opinion, Shell’s views seem little more than a complaint that arbitral errors of fact and law 
are not reviewable on the merits by a judge; [Hulbert 1989] p.194; 
53 At least in as far as international commercial arbitration is concerned; 
54 [Hall 2005] p. 934; 
55 [U.S. Supreme Court, American Safety]; 
56 [U.S. Supreme Court, McDonald v West Branch]; 
57 Nevertheless, the court added that “arbitration is well suited to resolving contractual disputes”;   
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Nevertheless, the Court added in a footnote that an arbitral decision may be admitted as 
evidence.58  However, there is no standard as to the weight to be accorded an arbitral 
decision, since this must be determined in the court’s discretion with regard to the facts 
and circumstances of each case.59   
 
6.18 Merely one year later, the United States Supreme Court drastically changed its 
course.  In Mitsubishi v Soler Chrysler-Plymouth,60 the Supreme Court stated: 

“ […] we are well past the time when judicial suspicion of the desirability of 
arbitration and of the competence of arbitral tribunals inhibited the development 
of arbitration as an alternative means of dispute resolution.61 […] concerns of 
international comity, respect for the capacities of foreign and transnational 
tribunals, and sensitivity to the need of the international commercial system for 
predictability in the resolution of disputes require that we enforce the parties’ 
agreement, even assuming that a contrary result would be forthcoming in a 
domestic context.” 62 

 
The Court withdrew the American Safety argument that potential complexity of the case 
wards off arbitration.  It stressed that adaptability and access to expertise are hallmarks of 
arbitration.  Further the Court declined to indulge the presumption that the parties and 
arbitral body conducting a proceeding will be unable or unwilling to retain competent, 
conscientious, and impartial arbitrators: 

 “As international trade has expanded in recent decades, so too has the use of 
international arbitration to resolve disputes arising in the course of that trade.  
The controversies that international arbitral institutions are called upon to 
resolve have increased in diversity as well as in complexity.  Yet the potential of 
these tribunals for efficient disposition of legal disagreements arising from 
commercial relations has not been tested.  If they are to take a central place in the 
international legal order, national courts will need to ‘shake off the old judicial 
hostility to arbitration”. 

 
                                                 
58 Several courts agree that – even where an award is not entitled to preclusive effect – it may be admissible 
as evidence; see [Born 1994] p. 678 and the references in footnote 431; A minority has held that an arbitral 
award is not admissible in evidence; see Brownko Int’l v Ogen Steel, 585 F.Supp. 1432; 
59 Factors to be taken into account include: 

- the degree of procedural fairness in the arbitral forum; 
- adequacy of the record with respect to the issue; 
- special competence of the particular arbitrators. 

Cf. [Sanders 1992] p. 28; [Carlisle 1986] p. 98; MOTOMURA suggests that arbitration awards should be 
given evidential weight in order to avoid inconsistent decisions.  In his opinion: “Truth and rationality are 
too elusive, and dispute resolution too fallible, to assume that a finding, even if it merits enough confidence 
to help decide one dispute, must later control rather than influence a different dispute raising the same 
issue.”, [Motomura 1988] p.81-82; 
60 See [Hulbert 1989] p. 171; 
61 Nevertheless, the Court stated that a party by agreeing to arbitration: “[…] trades the procedures and 
opportunity for review of the courtroom for the simplicity, informality, and expedition of arbitration.”; 
62 The Court drew a parallel with forum-selection clauses in international transactions.  In Scherk it 
categorized “an agreement to arbitrate before a specified tribunal as, in effect, a specialized kind of forum-
selection clause that posits not only the situs of suit but also the procedure to be used in resolving the 
dispute.”; 
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This trust in arbitration has extended to other courts and influenced the approach towards 
the collateral estoppel effect of arbitration awards.63  For example, in Petrik v Reliant 
Pharmaceuticals, the U.S. District Court of Florida stayed its proceedings to await the 
outcome of an arbitration in Switzerland between partially different parties in which 
certain issues were identical.  In the opinion of the Court, the arbitrators were better 
equipped to determine the issues.  Further, the Court indicated that the arbitrators’ 
findings may have a radical influence on the outcome of the litigation, namely that the 
plaintiff’s claim before the Court would necessarily fail.64   
 
6.19 In a climate that favorable for arbitration, and international commercial arbitration 
in particular, it would be very contradictory to apply a theory on the effects of an 
arbitration award that is based on the presumption that “arbitration awards are 
systematically suspect as indicators of historical fact”.  Moreover, none of this suspicion 
towards arbitration awards can be found in England or on the Continent.  

 
 
 

                                                 
63 HULBERT lists a great number of cases in which arbitral awards were viewed as the substantial equivalent 
of judicial decisions and thus given preclusive effect; He states very correctly that if American courts 
would on the one hand enforce arbitration agreements, but on the other hand refuse to attach issue 
preclusive effect to arbitration awards, undesirable uncertainty would be created in international commerce; 
see [Hulbert 1989] p.174-179;  MOTOMURA disagrees, stating that arbitrability, res judicata and collateral 
estoppel do not have to be equally influenced by the increased trust in arbitration: “When our confidence in 
arbitration matches our confidence in litigation, we might allow arbitration to decide the claim and give 
the arbitral findings collateral estoppel effect.  When we have little or no confidence in arbitration, it may 
be best to grant no form of jurisdiction.  But in between, if we give arbitration the jurisdiction to resolve a 
dispute but are ambivalent about doing so, we can express that ambivalence by adopting narrow preclusion 
rules that limit the grant of arbitral decisionmaking after the fact.  We can thus avoid denying arbitrability 
completely when that response would be too extreme.  While we may well have enough confidence in a 
given arbitration to abide by the outcome to settle the claim, we may lack the confidence to give any further 
effect to the findings made in that arbitration.”; see [Motomura 1988] p.63; 
64 [U.S. District Court for the Middle District of Florida, Petrik v Reliant Pharmaceuticals]; 
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IV. CONCLUSION 
 

6.20 The American contractual approach fails,65 not only because it might be 
impossible to determine the effects of an arbitration award on the basis of the parties’ 
intent, but particularly because it is based on an inaccurate picture of (international) 
arbitration.   
 
Nevertheless, one of SHELL’s arguments deserves further attention, namely that: 

“arbitration awards are private documents maintained only by the involved 
parties and signal only that a dispute between them has been resolved”.66   

Rather than alleging that arbitration is inapt to result in issue preclusive awards in favor 
of third parties, this argument states that arbitration by nature is not intended to result in 
issue preclusive awards in favor of third parties.  This argument underlies the English 
contractual approach to the third-party effects of arbitration awards.  The English theory 
will be critically assessed in the next Chapter. 
 

 

                                                 
65 GORDON states that the fixation on contract has led to some scholars making an overly restrictive 
conclusion, namely that arbitral awards should have only the barest preclusive effect; [Gordon 2006] p. 
573; 
66 [Shell 1988] p. 658; 
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I. INTRODUCTION 
 

7.01 In Licoln v Sun Life the English Court of Appeal based its refusal to attach effects 
to an arbitration award in favor of a third party not only on the principle of mutuality, but 
also on what it described as “important differences between arbitration and litigation”.  
These differences, however, were not procedural differences as in the theory of the 
American contractual school.  Instead, the differences touched the very nature of 
arbitration as a method of dispute resolution.  The Court described arbitration as a 
consensual process between the particular parties to a particular arbitration agreement.  
The arbitrators in each arbitration would be appointed to decide the disputes in that 
arbitration between the particular parties to that arbitration.1  The Court supported its 
statement by reference to two characteristics of the arbitration process: confidentiality 
and the unavailability of joinder and consolidation.   

 
7.02 Firstly, the Court considered that privacy and confidentiality lead to third parties 
remaining ignorant of an earlier arbitration award, and if not, they are calculated to lead 

                                                 
1 [England, Court of Appeal, Sun Life v Phoenix] p.68; [Beeley and Seriki 2005] p.113; 
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to difficulties in obtaining access to material relating to that award.2  Lord Justice 
Longmore stated: 
 “A stranger to a contract with an arbitration clause will often be in considerable 

difficulty in ‘simply producing the award’.  Arbitrations are usually private and 
awards can normally be referred to in other proceedings only if the parties to the 
award consent that it should be so referred to.” 

In that regard, Lord Justice Jacob added: 
 “Because the determination of arbitrators is itself a private matter it is in its 

nature not intended to be available to third parties for any purpose.  A third 
party’s rights against one of the parties to an earlier arbitration cannot depend 
on the happenstance of the availability of the details of that arbitration in a later 
arbitration involving that third party.”3 
 

Secondly, the inability to enforce the solutions of joinder of parties or proceedings in 
arbitration, or to try connected arbitrations together other than by consent would illustrate 
the private and consensual nature of arbitration.4  In this respect, arbitration is different 
from litigation, where joinder and consolidation are facilitated by the public nature of the 
system and the public interest in the efficient administration of justice.5   
 
7.03 In our opinion, these arguments are not bullet-proof.  Firstly, whether or not 
arbitration in general and arbitration awards in particular are confidential is one of the 
most-debated topics of the past decade.  Moreover, even if the arbitration award is 
confidential, certain exceptions may apply in case a third party wants to rely on the award 
in subsequent proceedings.  Secondly, the reasons that lead to the failure of joinder, 
intervention and consolidation in arbitration do not necessarily lead to the conclusion that 
the award can/should not enjoy non-mutual collateral estoppel effects.  The next Sections 
will elaborate on these considerations. 
 

                                                 
2 In the preceding decision of the High Court, Toulson J considered that the confidentiality of the 
arbitration proceedings could be a relevant factor in deciding whether it would be fair to preclude a party 
from re-litigating an issue against a third party; 
3 [England, Court of Appeal, Sun Life v Phoenix] p. 87; 
4 Cf. [U.K., High Court of Justice, Queens Bench Division, Sacor Maritima v Repsol Petroleo]; 
5 Similar arguments have been advanced by American commentators.  Thus, MOTOMURA argues that 
arbitration derives considerable efficiency because it automatically includes only those parties and matters 
that are within the scope of the arbitration agreement and admits others only under limited circumstances; 
[Motomura 1988] p. 77; 
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II. CONFIDENTIALITY 
 
 

A. Introduction 
 

7.04 The principle of confidentiality raises three questions: (1) is an arbitration award 
confidential, and if so, on which ground; (2) should an arbitration award be confidential; 
and (3) if the arbitration award is confidential, does confidentiality prevent a third party 
from invoking the award against a party in subsequent proceedings? 
 
 
 
 

B. Is an arbitration award confidential? 
 

1. Introduction 
 

7.05 There are very few topics in the law which have become as popular as the 
confidentiality of arbitration in such a sudden manner.  Before 1995, the topic was only 
rarely and superficially treated.6  This silence, however, did not signal that everyone was 
in agreement.  In 1990 and 1994, the English Court of Appeal and the High Court of 
Justice respectively stated that there is an implied obligation of confidentiality resting on 
the parties in arbitration.  Likewise, the Court of Appeal of Paris decided that discretion is 
one of the characteristics of arbitration.7  By contrast, the United States District Court for 
the District of Delaware ruled in 1988 that there was no (implied) understanding between 
the parties to observe confidentiality.8  Thus, the seeds for the discussion were already 
sown.  They just needed the right trigger to break through.   
 
The High Court of Australia provided this trigger with its decision in Esso Australia v. 
Plowman.9  After considering the English and American position on confidentiality, 
Chief Justice Mason concluded that, in Australia, confidentiality was not an essential 
attribute of private arbitration imposing an obligation on each party not to disclose the 
proceedings or documents and information provided for the purposes of the arbitration.10 
 
Ever since, confidentiality is one of the most debated topics in the international 
arbitration community.  Every self-respecting commentator in the field of arbitration has 
expressed its opinion on the topic.  Furthermore, the discussion was fed by another 
decision of the English Court of Appeal in 1997.  In Ali Shipping Corp. v. Shipyard 

                                                 
6 [Neill 1996] p. 287; 
7 Cour d’Appel de Paris, 18 February 1986, Aïta v. Ojjeh, Revue de l’Arbitrage 1986, No. 4, p. 584-584 ; 
8 [U.S. District Court for the District of Delaware, United States of America v. Panhandle Eastern Corp.]; 
9 [High Court of Australia, 1995, Esso Australia Resources Ltd. v Sidney J. Plowman]; 
10 para. 31; 
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Trogir,11 Lord Justice Potter held that confidentiality is implied by law.  The Australian 
position gained support from the Swedish Supreme Court in 2000 in the so-called 
‘Bulbank’ case.12  This Court found that a party in arbitration proceedings cannot be 
deemed to be bound by a duty of confidentiality unless the parties have concluded a 
separate agreement with respect thereto.   
 
7.06 All these discussions have created massive uncertainty on the issue.  The English 
and the French position have become particularly unclear.    Thus, in Aegis v. European 
Re,13  the Privy Council made reservations about the approach taken in Ali Shipping.  For 
reasons we will discuss later, Lord Hobhouse concluded that generalisations in the field 
of confidentiality are not appropriate, especially when it comes to the award.  The 
consequence of this conclusion may be that the House of Lords, when it next considers an 
appropriate case, may take a new approach in defining the existence of a duty of 
confidentiality.14  This may involve an approach consistent with that taken in Australia, 
Sweden and the United States.15 
 
Likewise, in True North, the Commercial Court of Paris decided that arbitration has a 
confidential character and that it is intended to avoid all publicity about the conflict and 
its consequences.  On appeal, the Court of Appeal of Paris did not consider the issue of 
confidentiality. 16  However, in Nafimco v. Foster17 the Court of Appeal stated (obiter) 
that the party claiming indemnities for breach of confidentiality did not elaborate on the 
existence and grounds of any principle of confidentiality under the French law of 
international arbitration, nor (eventually) on the renunciation of such principle by 
choosing the applicable rules.18  These rulings give the impression that the Court has 
changed its opinion since Aïta v. Ojjeh. 
 
7.07 The fact of the matter is that, given these discussions and the uncertainty 
surrounding the topic,19 it can no longer be stated that arbitration in general and 

                                                 
11 [U.K., Court of Appeal, Ali Shipping Corp. v. Shipyard Trogir]; 
12 [Sweden Supreme Court, Bulgarian Foreign Trade Bank Ltd. v. A.I. Trade Finance Inc.]; 
13 [Privy Council, Associated Electric & Gas Insurance Services Ltd. v. European Reinsurance Company of 
Zurich]; 
14 Meanwhile, Colman J. confirmed that arbitration proceedings and materials produced in the course of 
them are treated as confidential to the parties and the arbitrators, subject to certain exceptions.  A third 
party cannot obtain an order from the court for access to materials in an arbitration to which he is not a 
party so that he can deploy them as evidence in other proceedings in which he is a party.  This decision 
however, did not consider the arbitration award; [U.K., High Court of Justice, Glidepath BV and others v. 
John Thompson & others]; 
15 [Kouris 2005] p.131-132. 
16 [France, Commercial Court Paris, 22 February 1999] and [France, Court of Appeal Paris, 17 September 
1999]; 
17 [France, Court of Appeal Paris, 22 January 2004]; in his note under the judgment, LOQUIN states that a 
principle of confidentiality exists under French law.  This principle would be of a contractual nature (p. 
662); 
18 In this case the rules of the ICC; 
19 That makes an analysis and definition of the concept of confidentiality particularly difficult: case law, 
statute, institutional rules and opinions of authorities form a rich but irregular and disjointed tapestry from 
which to formulate a cohesive definition of confidentiality and its limits; see [OAKLEY-WHITE 2003]  p. 30; 
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arbitration awards in particular simply are confidential,20 without indicating the legal 
basis for such confidentiality.  That basis may be sought in different places: arbitration 
statutes, rules of arbitral institutions, explicit confidentiality clauses, an implied term, or 
good faith.  However, conceptions of confidentiality in and on these sources are complex 
and conflicting.21   Meanwhile, practitioners long for certainty.22 

 
7.08 The following paragraphs will discuss and evaluate the possible grounds for the 
confidentiality of the arbitration award.  Given the focus of this study on the effects of the 
arbitration award, the private nature of the proceedings and the confidentiality attaching 
to other documents than the award will not be explicitly discussed.23  The same counts 
for confidentiality of awards in international investment dispute arbitration, since these 
awards are of a rather particular nature as opposed to awards in international commercial 
arbitration.24 

 
 
 

2. Statute 
 

7.09 Probably the best method to ensure confidentiality would be to implement a 
provision in statute.  However, such provisions are rather exceptional. One important 
reason is that the UNCITRAL Model Law is silent on the issue of confidentiality.25  The 
UNCITRAL Model Law Working Group even refrained from inserting a provision on the 
relatively un-discussed issue of publication of awards.26   
  
Further, only few law-makers have had the courage to tackle this difficult problem.27  
The drafters of the English Arbitration Act 1996, for instance, did consider the 
implementation of a provision for confidentiality.  Eventually, however, they refrained 
from doing so, stating that whilst none could reasonably dispute the desirability of 
placing the principle of confidentiality beyond all doubt on a firm statutory basis, grave 
difficulties arise over the myriad exceptions to these principles.28  The drafters left it to 
the courts to further develop the issue on a case-by-case basis.29 
 

                                                 
20 [Fortier 1999] p. 138; Basic questions ranging from the nature and scope of the principle, in law, to its 
practice, to its formulation, are highly contentious; 
21 [Trakman 2002] p. 1; 
22 [Dessemontet 1996] p. 318. 
23 For a discussion of confidentiality of documents and witness statements in England, see London & Leeds 
Estates Ltd v Paribas Ltd (No 2) [1995] 2 EG 134; [Merkin 2004] p. 667; 
24 For a good insight in these topics, see [Mistelis 2005] p. 217; and [BUYS 2003] p. 124; 
25 [Trakman 2002] p. 2; 
26 It was observed that: “It may be doubted whether the Model Law should deal with the question whether 
an award may be published.  Although it is controversial since there are good reasons for and against such 
publication, the decision may be left to the parties or the arbitration rules chosen by them.”; UNCITRAL 
Secretariat’s Note A/CN9/207 and [Holtzman and Neuhaus] p. 845, para. 95; 
27 [Oakley-White 2003] p. 33-34; 
28 Department Advisory Committee on Arbitration Law Report of February 1996, para 10-17; 
29 [Sheridan 1998] p. 171; 
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7.10 One rare example of a statutory provision on confidentiality is to be found in New 
Zealand’s Arbitration Act of 1996.30  Section 14 of the Act provides31: 

“Disclosure of information relating to arbitral proceedings and awards 
prohibited. 
(1) Subject to subsection (2), an arbitration agreement, unless otherwise 
agreed by the parties, is deemed to provide that the parties shall not publish, 
disclose or communicate any information relating to arbitral proceedings under 
the agreement or to an award made in those proceedings. 
(2) Nothing in subsection (1) prevents the publication, disclosure, or 
communication of information referred to in that subsection –  

(a) If the publication, disclosure, or communication is contemplated by 
this Act; or 

  (b) To a professional or other adviser of any of the parties.”32 
 
The Norwegian Arbitration Act 2005 provides another example.  Its position on the issue, 
however, is diametrically opposed to the provision in New Zealand’s Act.  Hence, the 
Norwegian Act states that, unless the parties decide otherwise in each particular dispute, 
the award will not be subject to confidentiality.33   One of the main inspirations for this 
solution is the practical need to improve legal certainty through access to arbitration 
practice.34   
 
Further, the Spanish Arbitration Act 2003 states that the arbitrators, the parties and the 
arbitral institutions are obliged to maintain the confidentiality of information coming to 
their knowledge in the course of the arbitral proceedings.35  The Act, however, does not 
specifically deal with the confidentiality of the award. 
 
7.11 Given the absence of clear rules governing confidentiality, some authors plead that 
a solution should be sought through uniform law, by drafting an appropriate international 
treaty or amending existing ones.36  These same authors, however, have to acknowledge 
that chances are small that law-makers can concur in such a uniform law, given 
heterogeneous law and diverse interests in arbitration.37  This is illustrated by the fact that 
the only two statutes which contain an explicit provision on the confidentiality of the 

                                                 
30 The Arbitration Act of Venezuela only provides for a duty of confidentiality on the arbitrators (Article 
42); 
31 [Merkin 2004] p. 671; 
32 The Committee on Hong Kong Arbitration Law recommended to imply a provision similar to this one; 
33 On the draft Act, see [Oakley-White 2003] p. 34;  On the Act itself, see [RYSSDAL and HOLTEDAHL 
2004];  Similarly, in Costa Rica art. 60 of Law No. 7727 stipulates that once signed, the award shall be 
public, unless the parties decide otherwise; 
34 This, in fact, is one of the reasons why some authors advocate more transparency in arbitration, 
especially with regard to the award (cf. infra); 
35 Law 60/2003 of December on Arbitration (in force 26 March 2004) 
36 [Trakman 2002] p. 7;  [Kouris 2005] p. 129; 
37 STEVEN KOURIS hopes that self-regulation by the parties will encourage national governments ultimately 
to enact uniform legislation enshrining and legitimately reinstating confidentiality as a major benefit, with 
the necessary flexibility to accommodate legitimate third party disclosure. 
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award have chosen completely opposite solutions.  Statute rarely is the ground for an 
obligation of confidentiality, and it is very unlikely that it will be in the near future.38 

 
 
 

3. Institutional rules 
 

7.12 In his expert report for Esso/BHP v. Plowman, Julian LEW stated correctly that if 
there were general principles of privacy and confidentiality, these would be expressed in 
the rules of the various arbitration institutions.39  Instead, he found that there is a wide 
disparity in the various arbitration rules. These rules commonly provide for the private 
character of the hearings,40 but are mostly silent or unclear when it comes to any wider 
rule of confidentiality.41  
 
7.13 Since the Esso-decision this situation is gradually evolving. Several of the main 
international arbitration institutions have reviewed their rules to address the issue of 
confidentiality more specifically.42  
 
So far, however, the ICC is not among these institutions.  When drafting its latest set of 
rules, the ICC ran into the same difficulties as the drafters of the English Arbitration Act 
1996.  The ICC considered the issue, but could not agree upon a general duty of 
confidentiality binding all participants in the arbitral process.43  Formulating such a duty 
was considered to be impossible, due to the number of exceptions that would apply.44  
Nevertheless, certain Articles of the ICC Rules do deal with privacy and confidentiality.  
Thus, Article 20.7 of the ICC Rules provides that the Arbitral Tribunal may take 
measures for protecting trade secrets and confidential information.45  Also, additional 
copies of the award shall not be made available to anyone else than the parties.46 Further, 
Article 6 deals with the confidentiality of the work of the Court: 

“The work of the Court is of a confidential character and must be respected by 
everyone who participates in that work in whatever capacity.  The Court lays 
down the rules regarding the persons who can attend the meetings of the Court 
and its Committees and who are entitled to have access to the materials submitted 
to the Court and its Secretariat.”47 

                                                 
38 JEFFREY SARLES sees another possibility to achieve a uniform rule.  He suggests organizing a conference 
on the subject composed of delegates from the leading arbitral institutions.  [Sarles 2002]; 
39 [Lew 1995] p. 287; 
40 Which are conducted ‘in camera’. 
41 [Edwards 2001] p. 94; 
42 [Oakley-White 2003] p. 34; 
43 W. LAWRENCE CRAIG et. al., International Chambre of Commerce Arbitration, 3d ed., 2000, p. 311 ; 
44 [OAKLEY-WHITE 2003] p. 35; 
45 YVES FORTIER questions the usefulness of this provision, seen the acknowledged difficulty of elaborating 
a general rule of confidentiality; [Fortier1999] p. 133-134; 
46 Article 28.2.;  The ICC does authorize publication of sanitized awards; 
47 Article 1 of Appendix II elaborates on the confidential character of the work of the International Court of 
Arbitration; 
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In United States v. Panhandle Eastern Corporation, however, the U.S. District Court of 
Delaware decided that the ‘confidential’ character provided in the ICC Rules applies only 
to the members of the ICC Court and not to the parties to the arbitration or to the arbitral 
tribunal.48  Thus, these provisions will not hinder a party from disclosing an ICC award 
to a third party.49  Therefore, in ICC arbitration, the existence and scope of a duty of 
confidentiality resting on the parties still depends on the will of the parties (if expressed) 
or on domestic law.50 
 
7.14 Contrary to the ICC and the English legislator, the drafters of the latest LCIA-
rules were not afraid to tackle the problem.51  The LCIA inserted an explicit provision on 
the parties’ obligations, thus aiming to clarify and strengthen “the inherent confidentiality 
of arbitration”.52  Article 30 reads: 

“30.1 Unless the parties expressly agree in writing to the contrary, the parties 
undertake as a general principle to keep confidential all awards in their 
arbitration, together with all material in the proceedings created for the purpose 
of the arbitration and all other documents produced by another party in the 
proceedings not otherwise in the public domain – save and to the extent that 
disclosure may be required of a party by legal duty, to protect or pursue a legal 
right or to enforce or challenge an award in bona fide legal proceedings before a 
state court or other judicial authority. 
30.2 […] 
30.3 The LCIA Court does not publish any award or any part of an award without 
prior written consent of all parties and the Arbitral Tribunal.”53 

 
The Swiss Rules (2004) contain a provision similar to that of the LCIA, as do the Rules 
of the British Colombia International Commercial Arbitration Centre (2000) and the 
Lima Chamber of Commerce (2004).  Other regional arbitration centres that have 
recently published or updated their rules have almost invariably opted to include some 
obligation of confidentiality attaching to the award.  Examples may be found in the rules 
of arbitration institutions in Germany (DIS - 1998), France (CARA - 1993), the African 
Countries (OHADA - 1999), Singapore (SIAC - 1997), Japan (JCAA – 2004), Hong 
Kong (HKIAC – 1993), Kuala Lumpur (RCAKL – 2003) and Indonesia (BANI – 2003).  
 
7.15 Even before the confidentiality discussion properly took off, the World 
Intellectual Property Organisation (WIPO) already enacted detailed provisions on 
confidentiality in its 1994 Rules.54  These provisions distinguish between the 

                                                 
48 [U. S. District Court for the District of Delaware, United States of America v. Panhandle Eastern Corp.]; 
49 The same reasoning is probably applicable to CEPINA.  The rules of CEPINA do not contain a provision 
on confidentiality.  On its website (www.cepina.be), however, the Centre lists confidentiality as one of the 
advantages of arbitration.  This confidentiality does not seem to rest on the parties; 
50 [Fortier1999] p. 133; 
51 [TRAKMAN 2002] p. 3; 
52 [FORTIER 1999] p. 134; 
53 STEVEN KOURIS considers the LCIA arbitral confidentiality provision as a useful starting point for 
drafting purposes: [Kouris 2005] p. 139; 
54 For a detailed analysis of these rules, see [Smit 1998] p. 233-252; 
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confidentiality of the existence of the arbitration, disclosures made during the arbitration 
and the award.  Article 75 regulates the latter: 

“The award shall be treated as confidential by the parties and may only be 
disclosed to a third party if and to the extent that 
(i)  the parties consent, or 
(ii) it falls into the public domain as a result of an action before a national 
court or other  competent authority, or 
(iii) it must be disclosed in order to comply with a legal requirement imposed 
on a party or in order to establish or protect a party’s legal rights against a third 
party;” 

The nature of the disputes in WIPO arbitration – involving commercially delicate 
information – probably explains why its rules lend so much attention to the topic of 
confidentiality.    
 
By contrast, many of the maritime arbitration rules reverse the usual presumption with 
respect to publication of awards.  These rules provide that awards are published, unless 
both parties request in advance that the award not be published.55   
 
7.16 Are institutional rules the proper ground for a duty of confidentiality of the award, 
resting on the parties?  In the early days of the confidentiality discussion, Patrick NEILL 
was inclined to think that the introduction of confidentiality-provisions in the rules of 
institutions would be likely to result in several different and possibly inconsistent 
versions of the obligation and the qualifications to it.56  However, now that a number of 
institutions have introduced a provision on confidentiality, we see that the differences 
between those provisions are rather small.  Usually they are shaped after the model of the 
LCIA provision.  Some authors, like Hans BAGNER, are optimistic about this evolution.  
In his opinion, the development and promotion of confidentiality rules by arbitral 
institutions establishes and defines confidentiality as a fundamental principle of 
international commercial arbitration.57  
 
7.17 Nevertheless, it is probably much too early to derive a principle of confidentiality 
from the current status of institutional rules.  Many, if not most arbitration rules do not 
contain a provision on confidentiality (yet), among which some of the most important 
players in the field, notably the ICC and the AAA.  The UNCITRAL Rules contain no 
such provision either.   Moreover, strict rules on confidentiality – as the rules shaped after 
the LCIA model - may not always be necessary for, or even desired by the parties.  
Therefore, it has been stated that it would be better for the institutions to suggest a model 
clause on confidentiality, which the parties may insert in their arbitration agreement.58  
This brings us to the next ground for confidentiality: an explicit agreement between the 
parties. 
 

 
                                                 
55 E.g. SMA, AMAC and JSE rules.  See [Buys 2003] p. 129-130; 
56 [Neill  1996] p. 316; 
57 [Bagner 2001] p. 249; 
58 [Jarvin and Reid 2001] p. 833; 
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4. Explicit confidentiality clauses 
 

7.18 Explicit clauses on the confidentiality of arbitration in general and the arbitral 
award in particular are rare.59  In a recent survey, an experienced lawyer stated that he 
had never had a general counsel ask him to insert a confidentiality provision in an 
arbitration clause and that he had never seen one either.60   
 
The rareness of such provisions is but one expression of the much wider “champagne-
popping-problem”.  Once the parties have managed to agree on the substance of their 
contract (and the champagne bottles are about to pop), they rarely feel like focussing on 
possible – but seemingly unlikely – disputes, let alone the details of their resolution.61  
Difficulties raised about the wording of the arbitration clause may be viewed as excessive 
lawyerism.62  Moreover, even if the parties would consider including an explicit 
confidentiality clause, the drafting and negotiation of such a clause may prove to be a 
difficult exercise.  At the contracting stage, parties will usually not be able to predict 
whether they will have an interest in confidentiality or publicity if a conflict would arise.  
The parties’ respective interests depend on the cause of the conflict, whether they will 
win or lose, whether there are related conflicts, etc.63 Therefore, the inclusion of a 
confidentiality clause is a risk allocation issue.64  It may even undermine the transaction 
itself, so the need for an ‘upside’, such as a higher price, may have to be the sweetener.65   
 
7.19 While explicit clauses on the confidentiality of arbitration are rare, many 
commercial contracts do contain a general confidentiality clause.  The question is 
whether these clauses also cover the arbitration proceedings dealing with disputes arising 
out of the contract, and the resulting arbitration award.  Opinions differ on this matter.66  
We agree with WAUTELET that much will depend on the wording of the confidentiality 
clause, although it should be added that even more will depend on the interpretation by 
the court or arbitrator faced with the question of confidentiality.  Practice shows that, 
even if the parties include a clause explicitly providing for the confidentiality of the 
award, this cannot guarantee that the award will not be admitted in subsequent 
proceedings.  Thus, in Aegis v European Re, European Re obtained a favorable award 
against Aegis.  In subsequent arbitration proceedings between the same parties, European 
Re sought to rely on the award for the interpretation of the reinsurance contract.  Aegis, 
however, argued that the explicit confidentiality clause between the parties prevented 

                                                 
59 [Dessemontet 1996] p. 304; contra [Merkin 2004] p. 672, stating that “It is common practice for parties 
to an arbitration to agree that the documents and other evidence put forward in the arbitration are to remain 
confidential and are not to be disclosed to third parties without consent.”; 
60 Cited in [Goldhaber 2003] S. 16; 
61 [Bagner 2001] p. 248; 
62 [Najar 1996] p. 361; 
63 [Dessemontet 1996] p. 317; 
64 Patrick Neill describes this situation as ‘steering up the hornet’s nest’; [Neill 1996] p. 316; 
65 [Kouris 2005] p. 138-139; 
66 See BÜHLER who states that a confidentiality agreement does not cover arbitration proceedings because 
such procedures are regularly reported in financial newspapers; “Les clauses de confidentialité dans les 
contrats internationaux.”, [Bühler 2002], p. 380; [Wautelet 2008] p. 120; 
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European Re from submitting the award to the arbitrators.  The Privy Council rejected the 
argument, stating that: 

“legitimate use of an earlier award in a later, also private, arbitration between 
the same two parties would not raise the mischief against which the 
confidentiality agreement is directed.” 

 
Lord Hobhouse of Woodborough ruled that precluding a winning party from referring to 
a previously pronounced award against the same opposing party in the context of a 
subsequent and closely connected arbitration between them would amount to non-
enforcement of the award.  A contrario this would imply that the confidentiality clause 
would apply if the subsequent proceedings involved third parties, all the more since an 
award can principally not be enforced against a third party.  However, if a third party 
seeks to rely on an arbitration award between others, the question is whether the parties 
have the authority to prevent third parties from invoking the award against them by 
concluding a confidentiality agreement.  This question will be discussed in the section on 
the exceptions to the confidentiality of the award. 

 
 
 

5. Implied term 
 

a. Introduction 
 

7.20 The preceding paragraphs show that statutes, institutional rules and express 
clauses frequently fail to provide a ground for the confidentiality of the award.  However, 
even if such grounds are unavailable, the English courts treat the award as confidential, 
arguing that confidentiality is an implied term of the arbitration agreement.  Remarkably 
enough, the courts seem to change their minds on the basis for this implication from one 
decision to the next.  Thus, the implication has been grounded on the private nature of 
arbitration, usage and business efficacy and on “the law”.  Eventually, the Privy Council 
has formulated serious reservations about the implication of confidentiality when it 
comes to the award.  Moreover, jurisdictions like Australia and Sweden, as well as an 
important number of commentators have rejected the idea of an implied term of 
confidentiality.  The following paragraphs discuss and evaluate the suggested grounds for 
an implied term of confidentiality. 
 
 
 

b. Implied by the private nature of arbitration 
 

7.21 Parker L.J., writing for the English Court of Appeal, was the first to submit that 
confidentiality is endorsed in the arbitration agreement as an implied term.  In Dolling-
Baker v. Merrett,67 arbitration had taken place between Turner, an insurance company, 

                                                 
67 [U.K., Court of Appeal, Dolling-Baker v. Merrett and Another]; 
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and Merrett, a reinsurer.  In a subsequent arbitration, Dolling-Baker, another insurance 
company, sought orders for disclosure of the award and other documents produced in the 
first arbitration.   Merrett objected to the disclosure of these documents, on the one hand 
because Dolling-Baker failed to prove the relevance of the documents, on the other hand 
because these documents were confidential. 
 
Parker L.J. accepted the relevance-argument, but also went into the confidentiality-
issue.68  He stated: 

“As between the parties to an arbitration, although the proceedings are 
consensual and may thus be regarded as wholly voluntary, there must, in my 
judgment, be some implied obligation on both parties not to disclose or use for 
any other purpose any documents prepared for and used in the arbitration, or 
disclosed or produced in the course of the arbitration, or transcripts or notes of 
the evidence in the arbitration or the award, and indeed not to disclose in any 
other way what evidence had been given by any witness in the arbitration, save 
with the consent of the other party, or pursuant to an order or leave of the court.” 

The decision does not elaborate on the reasons for the implied obligation.  That the 
obligation exists seems to be ‘abundantly apparent’.  It is considered to be an implied 
obligation arising out of the nature of arbitration itself, namely its private nature.  
 
The court explicitly noted that the award is not confidential by nature.69   Instead, there is 
an obligation on the parties not to disclose the award.  This nuance is important since it 
implies that if the third party obtains the award, confidentiality does not prevent him from 
using the award.  How the third party obtains the award is irrelevant, as long as it is by 
legal means.  If, however, the third party obtains the award from a party to the award, the 
third party may be considered an accessory to the party’s breach of the obligation not to 
disclose the award.  In the latter case, the sanction may be that the award becomes 
inadmissible.  This would not be an effect of any confidentiality attaching to the award, 
but a direct effect of the tort committed by the third party. 

 
7.22 The reasoning in Dolling-Baker is very similar to the reasoning of the Paris Court 
of Appeal in Aïta v Ojjeh.70  In that case, Aïta challenged an English award before the 
French courts, even though these courts obviously did not have jurisdiction.  The Court 

                                                 
68 This decision on confidentiality is generally considered to be obiter, since Parker L.J. already allowed the 
appeal on the ground of irrelevance.  This was one of the reasons why the High Court of Australia in the 
Esso-case did not follow the statements about the implied obligation imposed on the arbitrating parties.  
The High Court considered these statements as “clearly obiter dicta and incomplete” (Transcript p. 21); 
contra [Neill 1996] p. 299; in NEILL’s opinion Parker L.J. deliberately elected to state two distinct bases for 
his decision, thereby referring to Jacobs v LCC where it was stated that: “There is in my opinion no 
justification for regarding as obiter dictum a reason given by a judge for his decision, because he has given 
another reason also.”; 
69 The decision started by excluding certain concepts that might hinder production of the award.  It could 
not be successfully contended that the fact that the documents were prepared for or used in an arbitration, 
or consist of transcripts or notes of evidence given, or the award, confers immunity.  Nor do the documents 
constitute confidential documents in the sense that ‘confidentiality’ and ‘confidential’ documents have been 
used in the court.   It is not a question of immunity or of public interest.  Immunity of arbitration materials 
had already been denied in Sheason Lehman Hutton Inc. V. Maclaine Watson & Co. Ltd.; 
70 [France, Court of Appeal Paris, 18 February 1986] p. 584; 
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condemned Aïta to pay damages, since the aim of the challenge clearly was to raise a 
public debate on facts that should have remained confidential: 

“Qu’il est en effet de la nature même de la procédure d’arbitrage d’assurer la 
meilleure discrétion pour le règlement des différends d’ordre privé ainsi que les 
deux parties étaient convenues.” 

Thus, the Court tied the obligation of ‘discretion’71 to both the nature of the arbitral 
proceedings and the agreement of the parties. 
 
7.23 The foundation of the obligation of confidentiality attaching to the award on the 
private nature of arbitration is not quite solid.  Firstly, to rely on the privacy of the 
proceedings as the legal basis for the confidentiality of the award, that privacy must have 
a legal basis of its own.72   Mostly, however, privacy is merely a factual phenomenon, 
caused by the fact that third parties have no knowledge of an ongoing arbitration between 
others, and even if they do, third parties would face severe practical difficulties in 
obtaining access to the hearings without the consent of the parties.73  Neither the 
French,74 Belgian, Dutch, German or Swiss Arbitration Acts, nor the U.S. Arbitration Act 
and Uniform Arbitration Act contain a provision on the privacy of the proceedings.  Only 
Article 19.4 of the English Arbitration Act provides explicitly that all meetings and 
hearings shall be in private unless the parties agree otherwise in writing or the Arbitral 
Tribunal directs otherwise.75  By contrast, in most institutional arbitrations, the privacy of 
the hearings is confirmed by the applicable rules.  For example, Art. 21(3) of the ICC 
Rules provides that third parties shall not be admitted without the approval of the parties 
and the arbitrators.76  Moreover, there seems to be general consensus among courts and 
commentators that the hearings are private.  Nonetheless, this consensus has not resulted 
in a general consensus that the award is confidential. 
 
Secondly, there is an apparent logic to the connection between privacy and 
confidentiality:  

“the concept of privacy would have no meaning if participants were required to 
arbitrate privately by day while being free to pontificate publicly by night”.77   

In other words, the privacy of the arbitration proceedings would be meaningless if the 
parties could freely pass on information regarding those proceedings to third parties.78  
However, the privacy of the proceedings does not necessarily warrant confidentiality of 
the arbitral award, which only reflects the result of those proceedings, by definition after 
those proceedings have come to an end.  This particular nature of the arbitration award 
was further illustrated by the English courts in later decisions. 

                                                 
71 WAUTELET notes that the use of the concept of ‘discretion’ suggests something less exacting than the 
concept of confidentiality; [Wautelet 2008] p. 122; 
72 [Lew 1995] p. 283-296; 
73 See [Wautelet 2008] p. 111 and 127; 
74 The French Code of Civil Procedure only provides that the deliberations of the Arbitral Tribunal are 
secret; Art. 1469; 
75 The Chinese arbitration law also provides that the hearings are confidential; 
76 WAUTELET, however, states that this provision as such does not impose a duty to keep the existence and 
details about the hearing confidential; [Wautelet 2008]; 
77 [Fortier 1999] p. 132; 
78 [Oakley-White 2003] p. 31; 
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c. Implied by custom or business efficacy 

 
7.24 The fact that the implied obligation of confidentiality requires a sound basis and 
that the arbitral award has other characteristics than other documents in arbitration was 
acknowledged by the English High Court in Hassneh Insurance Company of Israel v 
Mew.   
 
After an unsuccessful arbitration against Hassneh, his reinsurer, Mr. Mew claimed that 
C.E. Heath & Co. had been negligent and breached its duty as placing broker of the 
reinsurance.  To support this claim, Mew sought to rely on the prior award and other 
documents, such as pleadings, witness statements and transcripts.  Hassneh, however, 
objected to the disclosure of the whole of the reasons and the other documents. 
 
Colman J. stated that for the purposes of confidentiality, three kinds of documents should 
be distinguished: (1) documents which are created for the purpose of the hearing; (2) 
documents disclosed in the course of the arbitration; and (3) the reasoned award.79  There 
are two important distinctions between the reasoned award and the other two types of 
documents, which have an impact on the possible confidentiality of the award.   
 
Firstly, the award contains the arbitrator’s determination of the issues between the parties.  
As such, it identifies the rights and duties of the parties.  If the award contains an order to 
pay or do something, it gives rise to an independent contractual obligation to perform the 
award.  The reasons of the award explain how that obligation arises.  
 
Secondly, every award is potentially a public document.  The award may be challenged 
or enforced80 in court.  While much depends on the law of the court or authority81, such 
proceedings will mostly lead to the loss of confidentiality.82  Even if parties choose 
explicitly to arbitrate confidentially, this cannot dictate the position in respect of 
applications brought before the court.  The courts act as a branch of the state, and not a 
mere extension of the consensual arbitral process.83   Thus, in Television New Zealand 

                                                 
79 In Dolling Baker, Parker L.J. placed on one side those documents which had been brought into existence 
solely for the purposes of the arbitration, including the award, and on the other side documents that existed 
prior to the arbitration and that had been produced on discovery as they were subjected to additional 
considerations; see [Rogers and Miller 1998] p. 323; 
80 For such reasons, confidentiality often works as an incentive to comply with the award.  The losing party 
knows that the chances are good that the winner will undertake to ‘bury’ the award as a condition of 
immediate payment.  The winner knows that immediate divulgence of the award might imperil the 
prospects of voluntary compliance with it.  [Paulsson and Rawding 1995] p. 306; The authors state that 
such considerations hardly apply when the award consists simply of a rejection of a claim; see also  [Neill 
1996] p. 288; [Tweeddale 2005] p. 59; 
81 [Smit 1998] p. 249; 
82 Art. 75 of the WIPO-rules provides for an exception to their principle of confidentiality in case an award 
falls into the public domain as a result of an action before a national court or other competent authority; 
Of course, one may not abuse the challenge-mechanism to give publicity to an arbitration: [France, Court of 
Appeal Paris, 18 February 1986]; 
83 [Mistelis 2005] p. 214;  This position was confirmed by Mance LJ in City of Moscow v. Bankers Trust: 
“The Courts, when called upon to exercise the supervisory role assigned to them under the Arbitration Act 
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Ltd. v. Langely Productions Ltd.84, the High Court of New Zealand concluded that, as a 
matter of principle, the confidentiality adopted by the parties with regard to their dispute 
did not automatically extend to processes of enforcement or challenge in court.  For 
matters to be otherwise, the Court’s view was that a clear and unambiguous 
determination of Parliament would be required.  Failing that, the principle of openness of 
justice remained a central tenet and all proceedings were to be open for reporting and 
scrutiny, unless exceptional reasons applied.85 
 
It is practically certain in most countries that the identity of the parties and the exact 
wording of the award will become publicly available when a judicial appeal is filed.86  
There are many jurisdictions in which the arbitral award will be physically annexed to the 
public court documents.87  In other jurisdictions, the contents of the award are reproduced 
in the judgment which will be public and may well be published in the law reports.88  
Colman J. remarked that: 

“If one obliterated from the law reports all those cases where a substantial part of 
an arbitration award had been published for all to read, one would be deprived of 
a massive part of the development of English commercial law, particularly in the 
fields of carriage of goods by sea and commodity sales contracts.” 

However, the English courts accept that under some circumstances court proceedings 
involving materials from an arbitration should be confidential.89  If truly confidential or 
sensitive information is involved, the English Courts will undertake a balancing exercise 
between the public interest in the administration of justice being transparent on the one 
hand, and the protection of genuinely confidential and sensitive information on the 
other.90   
 
7.25 A definition of the duty of confidentiality which attaches to the award must take 
account of these significant characteristics.  Moreover, Colman J. recognized that 
confidentiality does not automatically flow from the privacy of the hearings,91 at least not 
for all types of documents.  The privacy of the hearings would necessarily imply 
confidentiality of those documents that are created for the purpose of the hearing, such as 
notes or transcripts of the evidence, witness statements, outline submissions and 
pleadings.  The disclosure of such documents would be almost equivalent to opening the 
door of the arbitration room to third parties.  The privacy of the hearings would also 

                                                                                                                                                  
1996, are acting as a branch of the state, not as a mere extension of the consensual arbitral process. 
Nevertheless, […]the Court can still take into account the parties’ expectations regarding privacy and 
confidentiality when agreeing to arbitrate.”; 
84 [New Zealand, High Court, Television New Zealand Ltd. v. Langely Productions Ltd.]; [Merkin 2004] p. 
671; 
85 See [Oakley-White 2003] p.34; 
86 [Knull and Rubins  2000] p. 550; 
87 [Dessemontet 1996] p. 304; 
88 [Goldhaber 2003], S16: especially big arbitrations are often challenged in court, which leads to coverage 
in the legal press; 
89 See [Merkin, 2004] p. 669-671: on the Moscow decision; 
90 [Dahlberg 2004] p. 50; 
91 Colman J. submitted his reasoning to the condition “if it be correct that there is at least an implied term 
in every agreement to arbitrate that the hearing shall be held in private”, thereby leaving room for doubt 
about the implication of privacy; 
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strengthen the obligation not to use pre-existing documents disclosed in the course of the 
arbitration for other purposes.  This obligation, however, also attaches to documents 
disclosed in the course of litigation in England.  Therefore, the confidentiality of those 
documents does not necessarily flow from the privacy of the arbitration proceedings. 

 
7.26 Even though Colman J. did not completely reject the implication of 
confidentiality on the basis of privacy, he did suggest an alternative ground. In his 
opinion, the obligation of confidentiality could only be implied on the basis of custom or 
business efficacy.  However, in our opinion neither custom, nor business efficacy 
necessarily leads to the conclusion that the arbitration award is confidential.   
 
Firstly, some authors have indeed stated that confidentiality may be regarded as a part of 
arbitration that, through custom and usage, has become an implied term of the arbitration 
agreement.92  Admittedly, it is true that confidentiality is generally regarded as one of the 
major benefits of arbitration.  The question is, however, whether this is sufficient to 
uphold that there is a custom in this regard.  To say that parties normally recognize 
confidentiality is totally different from holding that there is a legal duty of 
confidentiality.93  The mere fact that there are such profound discussions on the 
existence, ground, scope and qualifications of confidentiality, indicates that it is no longer 
self-evident to state that arbitration is confidential, let alone that confidentiality is a 
custom.94  Moreover, in many trades and businesses, such as shipping and commodity 
trade, it clearly is not. 

                                                

 
Secondly, business efficacy does not require confidentiality of arbitration (awards) either.  
An implication on grounds of business efficacy is founded on the presumed intention of 
the parties.  The intention to be imputed to the parties must be considered in its 
commercial setting.95  It is only the parties’ presumed intention, objectively judged, that 
is relevant.  What the parties actually intended as a matter of fact is irrelevant and even 
inadmissible.96  To determine whether the implication of a term reflects the obvious, 
unexpressed intention of the parties, the English courts have applied the ‘officious 
bystander-test’.  Under that test, one supposes that while the parties were making their 
bargain, an officious bystander were to suggest some express provision for it in the 
agreement, in this case a confidentiality clause.  The parties would testily suppress him 
with a common “oh, of course!”.97     
 
However, the rules on confidentiality and its exceptions are very complex.  This is 
witnessed by the fact that the ICC and the English legislator refrained from formulating 
rules on confidentiality.  In those circumstances, it is difficult to see how parties would 
have intended to imply such rules.  Moreover, the interests regarding disclosure of the 

 
92 [Smit 2000] p. 575; [Trakman 2002] p. 5; 
93 [Bagner 2001] p. 247-248; 
94 [Sheridan 1998] p. 174;  The Swedish Supreme Court surveyed the international scene and found that 
international opinion was divided; 
95 Colman J undertakes a detailed investigation of the reinsurance-industry in Insurance Company v. 
Lloyd’s Syndicate; 
96 [Sheridan 1998] p. 174; 
97 Shirlaw v. Southern Foundries Ltd., 1939, 2 K.B. 206, at 227; 
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award are liable to change with the outcome of the first arbitration and the events in the 
course of the second proceeding.98  Therefore, it is difficult to uphold that the parties 
obviously would have implied such a clause, if someone would have drawn their 
attention to it.  Furthermore, arbitration plainly works without confidentiality attaching to 
the award.  Therefore, in Esso/BHP v. Plowman99, the Supreme Court of Australia 
concluded that an arbitration agreement has business efficacy without an implied term of 
confidentiality.  
 
 

 
d. Implied by law 

 
7.27 Both the implication of confidentiality based on the private nature of arbitration, 
and the implication based on custom and business efficacy fail, particularly with regard to 
the arbitration award. Therefore it is not surprising that in Ali Shipping v. Shipyard 
Trogir, Potter LJ rejected the notion that confidentiality is in any way dependent on the 
inherently private nature of the material in question or on such concepts as custom, usage 
or business efficacy in arbitrations.100   
 
In this case, Ali Shipping had obtained a favourable award against Shipyard Trogir for 
the non-completion of a ship.  Thereafter, the Shipyard re-activated three arbitrations 
against other companies belonging to the same group as Ali Shipping.  To support its 
claim, the Shipyard sought to rely on materials generated in the course of the first 
arbitration, namely the award, the written opening submissions of Ali and transcripts of 
oral evidence given by certain witnesses for Ali in the first arbitration.  Ali, however, 
sought an injunction, alleging that the use of these materials would amount to a breach of 
the Shipyard’s implied obligation of confidentiality in respect of the first arbitration. 
 
Referring to Scally v. Southern Health Board,101 Potter L.J. stated that a clear distinction 
must be drawn between the search for an implied term necessary to give business efficacy 
to a particular contract, and the search, based on wider considerations, for a term which 
the law will necessarily imply as a necessary incident of a definable category of 
contractual relationships.  Thus, confidentiality would be implied by law and not on 
grounds of business efficacy.102  He explained that considerations of business efficacy are 
likely to involve a detailed examination of the circumstances existing at the time of the 
relevant contract.  Potter LJ was of the opinion that the boundaries of confidentiality can 
better be achieved by formulating exceptions of broad application to be applied in 
individual cases, rather than by seeking to reconsider, and if necessary adapt, the general 
rule on each occasion in the light of the particular circumstances and presumed intentions 
of the parties at the time of the original agreement.103 

                                                 
98 [Dessemontet 1996] p. 317; 
99 [Australia, High Court, Esso Australia Resources v Plowman]; 
100 [Fortier 1999] p. 136; 
101 1992, 1 A.C. 294, p. 307; 
102 [Oakley-White 2003] p. 32; 
103 [Burger 1998] p. 583; 
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7.28 Implication by law is probably the least satisfying ground for confidentiality.  
Firstly, while the reasons underlying the previous grounds for implication may be 
questionable, this ground hardly even provides a reason why arbitration implies 
confidentiality other than vague allusions to “the inherent nature of the arbitration 
agreement and the relationship thereby established”.  Even though Ali Shipping refers to 
wider policy considerations, it is unclear what these considerations are.   
 
Therefore, the High Court of Australia correctly found that an obligation of 
confidentiality cannot be implied as a matter of law.  It is not inherent in the nature of an 
arbitration agreement, just as it is not an essential attribute of arbitration.  Arbitration can 
perfectly function without any need to imply confidentiality of the award in its definition.  
Moreover, complete confidentiality cannot be achieved.   
 
7.29 We fully agree on this point.  Firstly, how can one logically uphold that 
confidentiality is necessarily implied in every arbitration agreement, based on ‘wider 
considerations’, while at the same time there should be exceptions of broad application.  
If confidentiality is so essential for arbitration that it should be implied in its very nature 
by operation of the law, then what does that mean for all individual cases that fall under 
those broad exceptions?  Should such ‘arbitrations’ not be treated as arbitrations, since 
they lack one of the characteristics that are deemed ‘essential’? 
 
7.30 Secondly, the implication by law seems to be inspired by the fact that it is 
particularly difficult to determine what the parties would have agreed to, had they 
considered an explicit confidentiality clause.  At the same time, however, Potter LJ 
allows “exceptions of broad application in individual cases”.  The party that seeks 
disclosure would have to indicate why the particular situation falls under one of the 
exceptions.  Does not this too require an examination of the particular circumstances and 
presumed intentions of the parties?  It is indeed reasonable to assume that a court will 
evaluate the factual context surrounding the contract in order to reach its decision,104 just 
as much as the court would if confidentiality were implied on grounds of business 
efficacy.  Thus, Potter LJ merely shifts the attention from the existence of the obligation 
to its exceptions.  The most important difference lies in the burden of prove.  If 
confidentiality is implied on grounds of business efficacy, the burden is primarily on the 
party that objects to disclosure to prove that in the case at hand the award is confidential.  
By contrast, if confidentiality is implied by law, the burden is principally on the party 
seeking disclosure to prove why in the case at hand an exception should apply.  It is 
unclear why this reversed burden of proof is preferable. 

 
7.31 Thirdly, the implication of confidentiality by law seemingly does not distinguish 
between the award and other arbitration-related documents, even though the importance 
of this distinction has been clearly established.  This argument in particular inspired the 
Privy Council to make reservations about the desirability and merit of the approach taken 
by the Court of Appeal in Ali Shipping.  In the opinion of the Privy Council, this 
approach elides privacy and confidentiality.  Commercial arbitrations are essentially 
                                                 
104 [Trakman 2002] p. 5; 
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private proceedings and unlike litigation in public courts do not place anything in the 
public domain.  This may mean that the implied restrictions on the use of material 
obtained in arbitration proceedings may have a greater impact than those applying 
litigation.   
 
But when it comes to the award, the same logic cannot be applied.  The Privy Council 
stated that an award may have to be referred to for accounting purposes or for the purpose 
of legal proceedings or for the purposes of enforcing the rights which the award confers.  
In fact, there are many circumstances under which a party to an arbitration is legally or 
otherwise obliged to disclose information about the arbitration.105  Thus, a company may 
need to reveal a negative final award imposing liability to auditors, creditors, insurance 
companies, parent companies and shareholders.106  A company may also be obliged to 
make disclosures about an arbitration if it is asked to respond to an investigation by a 
public body, or to a self-regulatory organization having supervisory jurisdiction over a 
certain sector or activity.107  Companies that are quoted on the stock exchange are 
obliged to inform the market about an arbitration if that information is relevant for the 
share pric 108e.  

                                                

 
Therefore, generalizations and the formulation of detailed implied terms are not 
appropriate.  The reasoning in Ali Shipping, however, shows that the court was not 
considering what rights an award gives rise to, nor any question of what is involved in the 
enforcement of an award. 
 

 
 

e. Conclusion 
 

7.32 If the parties have not included an explicit provision on confidentiality in their 
arbitration agreement, it cannot be assumed that such a provision is implicitly agreed on.  
Nevertheless, the English courts seek to imply such a provision under the assumption that 
lack of confidentiality would scare parties away from arbitration in England.  It is indeed 
true that confidentiality is generally listed among the advantages of arbitration.  However, 
why do parties seek confidentiality?  And do their interests outweigh the interests of third 
parties who wish to rely on the award in subsequent proceedings?  These questions will 
be answered in the following Sections. 

 

 
105 [Lew 1995] p. 284-285; 
106 [Buys 2003] p. 136;  [Tweeddale 2005] p. 59; 
107 [Paulsson and Rawding 1995] p. 313; 
108 [Duve and Keller 2005] p.178;  For a detailed study on the conflict between confidentiality and financial 
transparency, see [Fages 2003] p. 5-38 ; 
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C. Should an award be confidential? 
 

7.33 Privacy and confidentiality are often listed among the most important advantages 
of arbitration.109  The principle of transparency110 in litigation seems to be unattractive to 
business-people.  For various reasons they might want to keep their dispute away from 
the public eye.  Only arbitration offers this possibility.111  If arbitration would lose its 
confidential nature, it would lose one of its distinctive features and become more like 
litigation.  As a result, potential parties might lose their interest in choosing arbitration for 
the resolution of their conflicts.112 

 
7.34 Nevertheless, the parties’ strong preference for confidentiality is merely an 
assumption that is not unequivocally confirmed by statistics.  Thus, in a statistical survey 
of US/European users of international commercial arbitration conducted in 1992 for the 
LCIA by the London Business School, confidentiality was indeed listed as the most 
important perceived benefit.113  This result was confirmed by a survey in 2003/2004 for 
the American Arbitration Association.114  Another study, however, indicated that only 8 
per cent of claimants and 12 per cent of respondents rated privacy highly, which made it 
next to last on the scale of arbitration’s advantages.115  In other words, statistics leave us 
in doubt about the importance of confidentiality for the users of arbitration.  In any event, 
confidentiality is undoubtedly perceived as one of the benefits of arbitration.  Depending 
on the parties and the circumstances it might be of more or lesser importance.116   

 
7.35 The most important reason why parties may not want the public to know about the 
existence of a conflict is because this would be bad publicity.  Confidentiality can avoid 
the negative publicity and competitive impact associated with a lawsuit.117  The mere 
existence of a dispute most surely injures the unsuccessful party, but also the successful 
party.118  This is all the more true when allegations of bad faith, misrepresentation, lack 
of adequate financial resources and the like are made.119  However, if such damaging 

                                                 
109 [Trakman 2002] p. 1; 
110 This principle is even endorsed in human rights conventions; see [Jarrosson 1989] p. 573-607 ; 
111 [Oakley-White 2003] p. 36; 
112 PATRICK NEILL even states that the best method of driving international commercial arbitration away 
from England would be for the House of Lords to announce that English law no longer regarded privacy 
and confidentiality of arbitration proceedings as a fundamental characteristic of the agreement to arbitrate.  
Their would be a flight of arbitrations to more hospitable climes; [Neill 1996] p. 316-317;  From his 
experience in the field, CHARLES BROWER, however, states that as arbitral panels increasingly become 
substitutes for national courts in dealing with major international disputes, parties expect them to be more 
courtlike and this includes the transparency of the proceedings; cited by [Goldhaber 2003] S16; 
113 Referred to by [Bagner 2001] p. 243; 
114 In this study confidentiality was listed seventh in a list of 17 reasons for using arbitration; [AAA, 2003]; 
115 [Naimark and Keer 2002] p. 203-209;  The reasons given for this surprising result will be discussed 
later.  See also [Duve and Keller 2005] p.178; 
116 [Trakman 2002] p. 8;  The author gives some examples that show that confidentiality might as well be 
essential for the survival of a business, as barely relevant; 
117 [Najar 1996] p. 363; 
118 Cf. Russel v. Russel, 1880, 14 Ch.D 471 at 474; 
119 [Oakley-White 2003] p. 30; 
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allegations prove to be true, the question is whether the result of publicity is bad, if one 
considers the broader interest of society.120  

 
7.36 Also, the privacy of arbitration may encourage parties to admit certain facts or to 
take certain positions they would not have taken in public because they fear the reactions 
of certain constituencies that observe the process.  This may be true for governments 
(who are answerable to their electorate), and for companies (who are answerable to their 
shareholders).  If the arbitration proceedings are not private, the opposing party and the 
arbitrator may have to address additional, weaker arguments, which the party would not 
have made otherwise.  This could lengthen the process.121  However, such concerns can 
only be a rationale for the confidentiality of the award in as far as the award reflects the 
positions taken by the parties in a detailed manner.  Moreover, after the tribunal has 
rendered the award, the efficiency of the proceedings is no longer at issue. 

 
7.37 Furthermore, parties may favor the confidentiality of the arbitration proceedings 
and the award if their dispute involves know-how, customer lists, financial information, 
or other information that offers a competitive advantage to the holder.122  Even the 
United States, often seen as the stronghold of the anti-confidentiality school of thought, 
are actually alert to the need to safeguard trade secrets.123  Moreover, the ICC Rules, 
which do not contain a general provision on confidentiality, provide that the Arbitral 
Tribunal may take measures for the protection of trade secrets and confidential 
information.124  However, it is unlikely that the award should always be confidential in its 
entirety in order to protect such secrets.  Parties could indicate the information that is to 
be treated as confidential business information or as a trade secret, so that the information 
can be redacted from the award before it is disclosed in subsequent proceedings.125  
Moreover, in as far as trade secrets do not enjoy complete confidentiality when their 
disclosure is necessary for the resolution of a dispute, the fact that they are contained in 
an arbitration award should not prevent their disclosure either.  Thus, a discussion has 
arisen in England on the question whether an award should remain confidential when it is 
involved in public proceedings, like challenge126 or enforcement127.  In those cases, 
confidentiality is only protected if the information in the award is of a truly confidential 
nature.  Not the fact that the information is contained in an arbitration award, but the 
business interests in maintaining the secrecy of the information is the relevant criterion.  

                                                 
120 [Buys 2003] p. 124;  MICHAEL D. GOLDHABER  gives the example of an arbitration about defective 
breast implants: when it comes to consumer health, publicity can be embarrassing, but secrecy can be fatal; 
[Goldhaber 2003] S16; 
121 [Buys 2003] p. 124; 
122 [Trakman 2002] p. 8;   
123 [Dessemontet 1996] p. 304; 
124 Art. 27.8; 
125 [BUYS 2003] p. 124; 
126 See [U.K., High Court of Justice, Queens Bench Division, Department of Economics Policy and 
Development of the City of Moscow v Bankers Trust Co]: “There are arbitrations about factual 
circumstances and issues which appear unlikely to involve any significant confidential information at all.  
The main motive to arbitrate may be different considerations, such as the expertise or informality of 
arbitrators – many shipping and commodity arbitrations must fall into this category.”; [Merkin 2004] p. 
669-670; 
127 See [Merkin 2004] p. 671; 

 167



CHAPTER 7 – CONTRACTUAL APPROACH 

The judge or arbitrator in the second proceedings has to balance these interests against 
the interests of other parties involved and maybe even broader ‘social’ interests on a case-
by-case basis,128  with special attention for the possible damage caused by publicity.  
Whether the subsequent proceedings are under the form of arbitration or litigation might 
play a role in this regard, since arbitration proceedings are held in private, away from the 
public eye. 

dy.   A party may not want a loss publicized because it could be 
sed by a third party.   

ure of information which might lead 
 additional claims from its direct policy holders.130 

sts from an adverse decision resulting from, or influenced by, 
the disclosure of the award.134 

   
7.38 The final reason why parties might favor confidentiality (of the award) touches 
the very heart of our stu
u
 
Firstly, conclusions of fact or of law, if falling into the public domain, may inspire further 
litigation.129  A third party may learn of claims or defenses that he might not have been 
aware of otherwise.  In Aegis v. European Re, for example, the object of a confidentiality 
clause was to protect the reinsured against the disclos
to
 
Secondly, the best guarantee that the award will not influence the judge or arbitrator in 
subsequent proceedings is that he has no knowledge of the award and its contents.  That 
way, the losing party can have ‘a second bite in the apple’131 by trying to convince the 
judge of facts that are inconsistent with the findings of the award.  In Ali Shipping,132 
Potter LJ recognized this interest in confidentiality as a valuable one.  In his opinion, the 
party may rightfully want to protect the information from the decision-maker.  However, 
he conceded that such motives may not only be ‘unworthy’ in the broad sense, but that 
they certainly do not assist the course of justice.  Indeed, having the benefit of an 
arbitrator’s previous thoughtful resolution of an issue leads the subsequent proceedings to 
greater efficiency133, even if those findings would not be binding.  Nevertheless, Potter 
LJ concluded that this may yet be a permissible tactic in advancing or protecting the 
interests of the objecting party.  The fact that the second arbitrator or judge will in turn be 
bound by duties of confidentiality is no cure for the damage the objecting party perceives 
may be caused to his intere

                                                 
128 FRANÇOIS DESSEMONTET states that balancing the usefulness of the disclosure against the harm inflicted 

l lead to the proper decision. [Dessemontet 1996] p. 317; 

& Gas Insurance Services Ltd. v. European Reinsurance Company 

sing any information relating to the arbitration to arbitrators in a related arbitration; 

l, Ali Shipping Corp. v. Shipyard Trogir]; 

upon the other party by its very disclosure shal
129 [Paulsson and Rawding 1995] p. 305-306; 
130 [Privy Council, Associated Electric 
of Zurich];  See [Merkin 2004] p. 672; 
131 HANS SMIT states that, to prevent this from happening, it would be desirable to permit the arbitral 
tribunals to decide to what extent and under what conditions information obtained by an arbitrator in one 
arbitration may be disclosed in another.  Article 76 of the WIPO-rules however, appears to prohibit an 
arbitrator from disclo
[Smit 1998] p. 251;  
132 [U.K. Court of Appea
133 [Buys 2003] p. 136; 
134 We fail to understand how this motivation operates in the Ali-case.  Ali, who objected to the disclosure 
of materials relating to an earlier arbitration, was not a party in the subsequent arbitration.  Thus, the 
decision in the latter arbitration could not be against him.  Of course, the decision could be unfavourable for 
the other parties in this arbitration, who were in the same beneficial ownership and management as Ali.  
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7.39 This ambiguous decision raises the question whether and why the parties’ 
interests in confidentiality should prevail over the third parties’ interests.  Furthermore, in 
other circumstances, a party to the arbitration award may have an interest in disclosing 
the award to the judge or arbitrator in subsequent proceedings with third parties, for 
instance to avoid that he gets stuck between two inconsistent decisions.135  Should the 
other party’s interests in confidentiality prevail over this party’s interests?  Even the 
English courts, who strongly adhere to the principle of confidentiality, acknowledge that 
under certain circumstances the interests in confidentiality may not be strong enough to 
prevent disclosure of the award in subsequent proceedings with third parties.  These 
exceptions will be discussed in the following Section. 

 
 
 

D. Does confidentiality prevent the effects  
in favor of third parties? 

 
7.40 This Section examines three questions: (1) are there exceptions to the 
confidentiality of an arbitration award; (2) what is the standard for the application of 
these exceptions; and (3) does the possible effect of an arbitration award in favor of third 
parties fall under that standard? 
 
7.41 Firstly, the LCIA Rules, and the rules shaped after their example, allow a party to 
disclose an arbitration award “to the extent that disclosure may be required of a party 
[…] to protect or pursue a legal right”.  Likewise, the WIPO Rules state that an award 
may only be disclosed to a third party if and to the extent that “it must be disclosed […] 
in order to establish or protect a party’s legal rights against a third party”.  This 
exception is also recognized by the English courts.  Thus, in Hassneh Insurance 
Company of Israel v Mew, Colman J stated that it is to be implied as a matter of business 
efficacy in the agreement to arbitrate that, if it is “reasonably necessary” in order to run 
off the contracts to have access to the award, including the reasons, a party will be 
entitled to disclose that document to a third party. 
 
These rules and jurisprudence may give the false impression that confidentiality may only 
be lifted to the advantage of the parties.  However, the English courts have also accepted 
exceptions to confidentiality in favor of third parties.  For instance, in Dolling Baker v 
Merret, the first English case establishing the confidentiality of arbitration, the Court 
principally accepted that a third party may seek an order from the court for disclosure of 
an arbitration award. 

                                                                                                                                                  
Those companies, however, were not parties to the prior arbitration, so they cannot invoke the advantage of 
any confidentiality attaching to the award in that arbitration.  Implicitly Potter LJ acknowledged that these 
companies were not real ‘third party strangers’ to the first arbitration, but he did not attach any 
consequences to this.  
135 [Collins 1995] p. 323-324; 
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7.42 In the latter case, the Court considered that disclosure must be necessary for the 
fair

rder should be made; and the fact that the 

onfidential documents which are necessary for 

at disclosure must be necessary to found a defense or as the 
e of action. 

nce 
Co.

 which are merely helpful, as 

t uncertainty and therefore to the development of disputes about the 
isclosure itself. 

and the practicality and expense of obtaining such evidence or information 
lsewhere. 

                                                

 disposal of the action.  Parker LJ quoted Science Research Council v. Nasse:136 
“If the tribunal is satisfied that it is necessary to order certain documents to be 
disclosed and inspected in order fairly to dispose of the proceedings, then, in my 
opinion, the law requires that such an o
documents are confidential is irrelevant. 
The law has always recognised that it is of the greatest importance from the point of 
view of public policy that proceedings in the courts or before the tribunals shall be 
fairly disposed of.  This, no doubt, is why the law has never accorded privilege 
against discovery and inspection to c
fairly disposing of the proceedings.” 

It is for the (third) party that seeks disclosure to show that disclosure is necessary for the 
fair disposal of the case, or at least that there is a sufficient likelihood that this is so.  In 
Hassneh, it was specified th
basis for a caus
  
The criterion of necessity raises the question how necessary “necessary” is?  In Insura

 v Lloyd’s Syndicate, Colman J. set the standard as high as unavoidable necessity: 
“If one starts from the underlying assumption that the parties to an arbitration 
agreement impliedly agree that the award and reasons are to be kept as confidential 
as possible and only disclosed where that is unavoidably necessary for the protection 
of the rights of the parties, it follows that as a matter of business efficacy the scope of 
the qualification cannot possibly extend to purposes
distinct from necessary, for the protection of rights.” 

Colman J. was afraid that any lower standard – e.g. that the award may be helpful - would 
give rise to grea
d
 
By contrast, in Ali Shipping, Potter LJ ruled that the exception should not be more 
narrowly confided than one of reasonable necessity.  This concept requires a degree of 
flexibility in the Court’s approach.  The Court should not require the party seeking 
disclosure to prove necessity regardless of difficulty or expense.  It should approach the 
matter in the round, taking account of the nature and purpose of the proceedings for 
which the material is required, the powers and procedures of the tribunal in which the 
proceedings are being conducted, the issues to which the evidence or information sought 
is directed 
e
 
In Glidepath BV and Others v. John Thompson & others,137 Colman J. ruled that the 
same standard is applicable regardless whether a party or a third party seeks disclosure of 
the arbitration award.  For a document to be reasonably necessary to establish a right or 
defense, the third party must clearly show to the court that the document will play an 
essential part in establishing the right or the defense in question such that the third party 

 
136 1980, A.C. 1028; 
137 [U.K., High Court, Glidepath BV and Others v. John Thompson & others]; 
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will be seriously prejudiced if access is denied.  To set the reasonable necessity threshold 
no higher than a requirement of evidential relevance would represent a most undesirable 
invasion by the courts of the confidentiality of arbitration in England.  Colman J. took 
this opportunity to go back to the narrow interpretation of necessity he gave in Insurance 
Co. v. Lloyd’s syndicate, after the broader approach taken by Potter LJ in Ali.  He 
supported his view by stating that it is important that the courts do not allow vague 
principles of open justice to cause them to pay mere lip service to the confidentiality of 
arbitration proceedings, while permitting inroads into that regime, unless it is really 

ecessary to give access in the interests of justice. 

ssity”-standard.  Two English cases lead to the 
onclusion that the answer is affirmative. 

ea was in general and imprecise terms, the validity of 
e plea could not be assessed.138   

 later arbitrations, 
imply on grounds of procedural convenience and evidential short-cut. 

 as much as would be a cause of action 
esto

policy to stop the abuse of process by relitigation.  But that is to look at how estoppels 

                                                

n
 
7.43 For the purposes of this study, the question is whether the possible effects of an 
arbitration award in favor of a third party – and the effects here suggested in particular – 
may be considered to fall under the “nece
c
 
Thus, in Ali Shipping, the Shipyard (a party to the award) submitted that it was necessary 
to disclose the award in order to pursue its allegation of issue estoppel and abuse of 
process before the second tribunal.  Potter LJ agreed that there can be no doubt that the 
assertion of issue estoppel and abuse of process could not be pursued if the material could 
not be used by the Shipyard.  The only reason why Potter LJ nevertheless rejected the 
request for disclosure was that, in the case at hand, the plea of estoppel was not set out 
and defined with appropriate precision and particularity in a pleading already before the 
arbitrators.  Since the Shipyard’s pl
th
 
Potter LJ seems to submit that an award can only be relevant in subsequent proceedings 
for the purpose of a plea of estoppel.  He states that, absent any viable plea of res 
judicata, the award in the first arbitration is strictly irrelevant to the task of the subsequent 
arbitrators.  Those arbitrators have to come to their own decision on the factual evidence 
placed before them.  He acknowledges that the use of the materials might well save time 
and expense and reduce the danger of inconsistent findings upon the various areas of 
dispute common to the first and latter arbitrations.  Convenience and good sense, 
however, would not in themselves be sufficient to satisfy the test of ‘reasonable 
necessity’.  It would be wrong to permit a ‘pre-emptive’ strike in the
s
 
Likewise, in Aegis, the Privy Council ruled that issue estoppel is a species of the 
enforcement of rights given by the award just

ppel: 
“It is true that estoppels can be described as rules of evidence or as rules of public 

 
138 Furthermore, Potter LJ could see no prospect of success for a future plea of issue estoppel however 
formulated, given the terms in which the findings of the first arbitrator were couched in the first award.  
The arbitrator had indicated that these findings were irrelevant to the dispute before him and had subjected 
these findings to the express observation that nothing he said could bind the third parties who were the 
defendants in the subsequent arbitration; 
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are given effect to, not at what is the nature of the private law right which the 
estoppel recognises and protects.” 

If confidentiality would hinder reliance on the award in later proceedings, this would be 
fundamentally inconsistent with and frustrate the purpose of arbitration. 
 
Thus, according to these two decisions, confidentiality does not prevent disclosure of the 
arbitration award for the purposes of a plea of issue estoppel or abuse of process between 
the parties to the award, or by a party against a third party, under the condition that the 
plea is sufficiently precise and potentially successful.  Logic demands that confidentiality 
would not prevent a plea of issue estoppel or abuse of process by a third party against a 
party either. 
 
7.44 However, in Lincoln v Sun Life, the Court argues that the confidentiality of the 
award is an argument not to grant issue preclusive effects in favor of a third party.  This 
argument should be firmly rejected since it leads to circular reasoning.  On the one hand, 
the English Courts state that an arbitration award can have no issue preclusive effect 
because it is confidential.  On the other hand, the Courts state that the confidentiality of 
the award cannot be lifted if the award has no issue preclusive effect.  Thus, 
confidentiality would lead to a lack of preclusive effect and lack of preclusive effect 
would lead to confidentiality.  If no autonomous and convincing ground can be provided 
for either side of the equation, this reasoning should be rejected in its entirety.   
 
 
 

E. Conclusion 
 

7.45 The alleged confidentiality of arbitration and the arbitral award in particular fails 
to provide a convincing argument not to grant issue preclusive effects to an arbitration 
award in favor of third parties.  Firstly, absent a clear rule or agreement in that regard, it 
is very uncertain whether the arbitration award is confidential.  Secondly, the parties’ 
interests in confidentiality may be outweighed by the interests of the third party.  Thus, 
disclosure is warranted if the third party founds a plea of issue estoppel or collateral 
estoppel on the award. 
 
7.46 While the legal arguments based on confidentiality fail, the most powerful 
argument against non-mutual issue preclusion is probably that in practice third parties 
may remain ignorant of the contents, or even the existence of an arbitration award.  
However, a recent survey shows that arbitrations, and big arbitrations in particular, are 
not invisible.139  Business-men are usually well-aware of what is going on in their sector, 
including disputes, litigation and arbitration.  ‘Leaks’ are unavoidable, even if strict 
obligations of confidentiality have been agreed to.  Moreover, subsequent proceedings in 
which an earlier arbitration award might play a role mostly include third parties that have 
close relationships with one or more of parties in the earlier arbitration.  This results in at 
least some knowledge of the existence of the arbitration and the nature of its result.   

                                                 
139 [Goldhaber 2003] S16; 
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III. FAILURE OF JOINDER, INTERVENTION AND CONSOLIDATION 
 

7.47 The second argument of the English Court of Appeal to conclude that an 
arbitration award is not intended to resort effects outside the parties is that mechanisms 
that allow or require third parties to participate in the arbitral proceedings, such as 
joinder, intervention and consolidation, cannot be enforced without consent of all parties 
and third parties involved.  This would illustrate the private and consensual nature of 
arbitration. 

 
However, the fact that participation of a third party requires consent does not necessarily 
imply that an arbitration award can have no effects vis-à-vis those who remained third 
parties during the proceedings.  Arbitration could only be said to be exclusively intended 
to resolve disputes on a party-to-party basis if the participation of third parties would be 
excluded without exception; or, if the participation of third parties requires consent and 
the reasons why parties and third parties cannot agree signal that arbitration is not 
intended to resort effects beyond the parties.   In other words, it is not the requirement of 
consent as such, but the requirement of consent combined with the failure to reach such 
consent that leads to the unavailability of joinder, intervention and consolidation in 
arbitration. 
 
Therefore, to assess the value of the Court of Appeal’s argument, it is necessary to 
examine why parties and third parties rarely agree to joinder, intervention and 
consolidation in arbitration.  It is our submission that while several reasons underlie this 
failure, none of those excludes the award from having effects in subsequent proceedings 
with third parties.   
 
7.48 The reasons why parties do not agree to joinder, intervention and consolidation 
evolve throughout the transaction.  Ideally, all parties involved in a multi-party 
transaction would include a provision on joinder, intervention and consolidation in their 
arbitration (or other dispute resolution) agreement.140  However, for diverse reasons, such 
provisions are very rare.141   
 
7.49 A first reason is that the conclusion of a multi-party transaction generally is an 
organic process in which different combinations of parties conclude separate contracts 
one after the other or at least independently of each other.  This has two consequences.  
Firstly, during the negotiation phase, the multi-party nature of the transaction may not be 
apparent and the parties may neglect the fact that multi-party disputes may arise in the 
future.142   Many projects, however, have an intrinsic multi-party nature from the very 

                                                 
140 The ICC Commission stated: “In a multilateral relationship, whether involving a single contract or 
separate related contracts, it may be appropriate to have a multi-party arbitration clause.”, see [Redfern 
and Hunter 2004] n°  3-84; 
141 [Nicklisch 1994] p. 59; 
142 [Stippl 1996] p. 51: the absence of provisions for multi-party arbitration is often a matter of simple 
oversight;  Particularly when contracts are drafted and negotiated without legal counsel, businessmen may 
not even think of the possibility of introducing multi-party arbitration clauses: “Surveys suggest that 
although businesspersons generally know that arbitration affords advantages, they have little specific 
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start, so that multi-party disputes may or should be foreseen.143  Nevertheless, even if the 
parties do contemplate the possibility of multi-party disputes, their interests in the 
resolution of those disputes generally depend on the facts of every particular dispute.144  
In some cases it may be favorable to a party that there be one multi-party arbitration, 
while in other cases that same party may prefer separate proceedings involving just some 
of the parties.  Since the parties mostly do not know what their interests will be, it is 
unlikely that they can reach an agreement. 

 
7.50 Assuming that all parties in the transaction can predict their interests in multi-
party disputes and these interests are more or less uniform in most potential disputes, 
several factors determine whether the parties will actually reach an agreement on joinder, 
intervention and consolidation.    
 
A first element that works against such an agreement is that, in general, parties are 
reluctant to focus on possible disputes during the negotiation of their contracts.145  
DEVITT describes the situation in the construction industry as follows: 

“[…], there seems to be a firmly established usage in international trade, at least 
in the construction sector, that no matter how complex the technology of financing 
involved, and no matter how many months or even years are devoted to the 
drafting of the contract, no more than fifteen minutes can ever be allocated to the 
negotiation of an arbitration clause, with fourteen of the fifteen minutes reserved 
for debate on whether or not to have such a clause at all.”146 

 
Moreover, in many industries that frequently involve multi-party transactions - such as 
the construction industry - parties mostly apply standard forms.  Even though some of 
these forms specifically provide for multi-party disputes,147 the clauses in certain 
combinations of forms may be incompatible.  Further, even if parties negotiate bespoke 
contracts, they usually imply the standard arbitration clauses suggested by arbitral 
institutions.  These clauses, however, are designed for two-party disputes and do not take 
the special characteristics of the multi-party transaction into account.148   Moreover, the 
Rules of the arbitral institutions do not frequently provide for joinder, intervention or 
consolidation.  Thus, Article 4.6 of the ICC Rules provides for consolidation, but only in 
case both arbitrations imply identical parties.  The Rules of CEPANI and the Swiss Rules 
are probably among the most liberal when it comes to joinder, intervention and 
                                                                                                                                                  
knowledge or understanding of the procedural niceties of this form of dispute resolution.  Practically 
speaking, the absence of a provision specifically addressing multiparty arbitration probably signifies only 
that the parties did not consider the matter.” [Stipanowich 1987] p. 496 and 516; the author stresses that 
particularly in the construction industry, many sub-contracts do not provide a basis for joinder or 
consolidation because of oversight or poor drafting; see also [Stippl 1996] p.51; 
143 [Hardy 2000] p. 15; 
144 [Jenkins and Stebbings 2006] p. 152; [Stippl 1996] p.60; 
145 [Marrin 2007] p. 5; [Mohan and Teck 2005] p. 168; 
146 [Devitt 1983] p.672; see also [Stippl 1996] p. 51; 
147 For the construction industry, see for instance the American Institute of Architects (AIA) standard 
construction agreement between owners and contractors, the Institution of Civil Engineers (ICE) 
Conditions and the Federation of Civil Engineering Contractors (FCEC) form of sub-contract; [Wilmot-
Smith 2006] p. 82; [Hardy 2000] p. 18; [Uff 2005] p. 86; 
148 [Platte 2002]; 
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consolidation.  Thus, Article 12 of the CEPANI Rules provides that the Appointments 
Committee or the Chairman of CEPANI is empowered to order the joinder of arbitration 
proceedings when several contracts containing a CEPANI arbitration clause give rise to 
disputes that are closely related or indivisible.  Even though the parties are consulted, 
their consent is not required.  CEPANI may even take the decision on its own motion.  
This is equally true if the arbitration proceedings involve (partially) different parties, so 
that the consolidation may result in an arbitration between parties that have no explicit 
arbitration agreement with each other.  Likewise, Article 4 of the Swiss Rules provides 
explicitly that the Chambers may proceed to consolidation where a Notice of Arbitration 
is submitted between parties that are not identical to the parties in the existing arbitral 
proceedings.  Unlike the CEPANI Rules, the Swiss Rules also provide explicitly for 
intervention of a third party, either at the request of a party or the third party.  Again, the 
parties are consulted, but their consent is not required.  These Rules, however, are rare 
examples with a limited field of application and even rarer applications in practice.149 
  
7.51 If parties do foresee the possibility of multi-party disputes and are willing to 
consider the implication of specific clauses, they may not be able to reach an agreement 
on such clauses if the party with the strongest negotiation position has no interest in 
including such clauses.  For example, in “turnkey” construction projects,150 the main 
contractor generally has a strong interest in the intervention of sub-contractors in 
arbitration with the employer, mainly to prevent that main contractor would be ordered to 
pay damages to the employer, without being able to obtain compensation from the 
ultimately responsible sub-contractor. The employer, however, has no interest in such an 
intervention.  One of the reasons why employers opt for the turnkey model – as opposed 
to the “build-only” model - is precisely to have one single point of responsibility against 
which they can direct all their claims, without being bothered with the question who is 
(ultimately) responsible for a certain defect.  From the employer’s point of view, adding 
extra parties to the arbitration only renders the proceedings more complex and therefore 
less efficient and more costly.151  Furthermore, the employer may feel that adding extra 
parties means adding more opponents, which would render his defense more difficult.152  
Since employers generally have the strongest negotiation power in construction 
projects,153 main contractors mostly cannot obtain the inclusion of provisions on third 
party intervention in the contract. 

                                                 
149 Thus, few applications of the CEPANI Rule are known; HANOTIAU refers to a case in which the 
Committee rejected the request for joinder of two arbitrations; [Hanotiau 2005] p. 184, n° 412;  
150 Under the turnkey model the employer passes his role of director in the project on to a single main 
contractor.  The main contractor assumes all responsibilities in the project, including design, construction 
and supply of materials.  He coordinates all these aspects of the construction. Eventually, he turns over a 
ready-to-use facility to the employer.  [Jenkins and Stebbings 2006] p. 23; 
151 [Bernstein, Tackaberry and Marriott 2002] p. 236; [Mustill 1991] p.396; the problem of costs may be 
tackled by providing in the arbitration clause that the party requesting the joinder or consolidation will bear 
the additional costs; see [Mohan and Teck 2005] p.165; 
152 [Bernstein, Tackaberry and Marriott 2002] p. 235; An additional reason may be that a higher number of 
parties creates more possibilities for procedural abuse.  The party without a direct interest in including third 
parties may fear dilatory maneuvers or even challenge or unenforceability of the award; [Marrin 2007] p. 5; 
153 It is generally acknowledged that parties up the line in multi-party transactions tend to have the greater 
negotiation power.  Thus, employers generally have more power than main contractors, who in turn have 
more power than sub-contractors and so on. Nevertheless, exceptions may apply.  Very specialized sub-
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7.52 Finally, even if all parties involved agree on the principle of providing for joinder, 
intervention and consolidation, the drafting of clauses to that regard may prove to be an 
extremely difficult exercise both as to the form and as to the contents of the clauses.154 
 
As to the form, there are two options: either the parties include “push and pull” clauses in 
every individual contract, or they conclude one “umbrella” agreement.  The introduction 
of push and pull clauses is extremely difficult given the fact that generally not all 
contracts are concluded at the same moment and not all contracts involve the same 
parties.155  To ensure that every agreement allows for joinder and consolidation, some 
form of coordination is necessary.156  Logically this coordination task rests on the 
middleman, i.e. he who is party to all (or most) contracts in the transaction.  To avoid 
practical and legal difficulties, the middleman should not only ensure that all contracts 
contain a push and pull clause, but also that the arbitration clauses provide for the same 
arbitral institution and/or the same rules, the same seat, the same number of arbitrators, 
etc.  Most commentators, however, feel that this is practically impossible: in the majority 
of cases reference to the same arbitral institution is the most the middleman can 
achieve.157   
 
These difficulties may be avoided if all parties involved in the transaction conclude an 
umbrella agreement in which they agree to joinder, intervention and consolidation.  Such 
agreements provide several advantages.  Given the fact that the transaction is already in 
place, the parties have a more complete picture of the transaction, the parties involved 
and (their probable interests in) potential disputes.  Moreover, the umbrella agreement 
can remedy differences in the individual dispute resolution clauses.158  However, at the 
same time these advantages render the actual conclusion of an umbrella agreement more 
onerous.  Firstly, it is more difficult to reach an agreement between multiple parties than 
on a party-to-party basis.  Secondly, the parties may be hesitant to revise the agreement 
on a specific method of dispute resolution, particularly if this was a debated point during 
the negotiation of the original contract.  And thirdly, since the parties have a clearer view 
on their potential interests, they may feel that they have nothing to gain from the umbrella 
agreement. 
 
As to the contents of the clauses, multiple elements must be considered and tailored to the 
particular needs of the transaction.159  Such elements include the question whether the 
tribunal should automatically honor the request for joinder, intervention or consolidation.  
If the tribunal has discretion, the question is which criteria apply.  Those criteria may 
involve the substance of the multi-party dispute (when are disputes related?)160, but also 

                                                                                                                                                  
contractors, for instance, may be in a position to determine the contractual provisions almost unilaterally; 
see [Uff 2005] p. 365;  
154 [Jenkins and Stebbings 2006] p. 86; [Devitt 1983] p. 672; [Redfern and Hunter 2004] n°  3-84; 
155 [Redfern and Hunter 2004] n°  232; 
156 [Bernstein, Tackaberry and Marriott 2002] p. 232; 
157 [Devitt 1983] p.672; [Jenkins and Stebbings 2006] p. 152; 
158 [Jenkins and Stebbings 2006] p. 154; 
159 [Bernstein, Tackaberry and Marriott 2002] p. 233; [Marrin 2007] p. 8; 
160 [Jenkins and Stebbings 2006] p. 85; 
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practical considerations such as the moment up to which a request may be formulated.  
Further, the clause should provide the way in which notice should be given, how the 
additional costs are attributed, etc.  Probably the most important issue in multi-party 
arbitration, however, is the appointment of the arbitrators.161  Most parties are unwilling 
to give up their right to appoint their “own” arbitrator.  Unless all parties – or at least 
those parties with similar interests – can agree on the same arbitrator, multi-party 
arbitration is doomed to result in loss of the appointment-facility,162 which is deemed one 
of the most important advantages of arbitration.  In practice, this is frequently the reason 
why multi-party arbitration fails.   
 
In general, the multitude and the sensitivity of the elements of a workable clause for 
joinder, intervention and consolidation renders its conclusion particularly difficult, no 
matter at which stage. 
 
7.53 Once the dispute has actually arisen, an agreement between the parties becomes 
even more unlikely.163  Because the battle positions are known, strategic considerations 
take precedence over considerations of overall efficiency and consistency.164   Even those 
parties that would seemingly benefit from joinder or consolidation may refuse to go that 
far.  Thus, in the famous cases between the Czech Republic, CME and Mr. Lauder, the 
Czech Republic refused to consolidate the proceedings, stressing its right to have both 
actions heard independently. Apparently the decision of the Republic was inspired by fear 
for strategic maneuvers of its counterparties.165  Nevertheless, after the arbitrations the 
Republic complained about the inconsistent outcomes, even though these could have 
been avoided, had it agreed to consolidation. 
 
7.54 The above picture of multi-party transactions and disputes shows that the failure 
to agree to joinder, intervention and consolidation in arbitration is caused by oversight, 
unpredictability, practical difficulties, lack of interest for the dominant contracting 
partner and procedural tactics.  None of these reasons, however, gives proof of the  
intention, let alone an agreement between the parties to resolve disputes strictly inter 
partes.  Therefore, the fact that third parties do not participate in an arbitration does not 
imply that the parties should not be bound by the findings of an award in later 
proceedings with third parties.  To the contrary, some reasons why multi-party 
arbitrations fail support the submission that the parties should be bound.  Thus, parties 
and third parties frequently resist multi-party arbitrations because such proceedings 
would not offer them the possibility to appoint their own arbitrator.  If, however, a party 
did have his say in the constitution of the arbitral tribunal, there is all the more reason to 
submit that he should be bound by the decision of that tribunal.166 

                                                 
161 [Mohan and Teck 2005] p. 165; 
162 If not, the equality between the parties would be breached; 
163 [King 2005] p. 316; [Hanotiau 1999] p. 21; [Devitt 1983] p. 672; 
164 [Devitt 1983] p. 672; 
165 [King 2005] p.303; 
166 BREKOULAKIS goes one step further; in his opinion, the effects of an arbitration award vis-à-vis third 
parties should compensate for the lack of harmonizing mechanism during the arbitration; since his thesis 
focuses on the effects against third parties, his theories will be discussed in Chapter 8; [Brekoulakis 2005] 
p.189; 
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IV. PROCEDURAL TECHNIQUES IN CONTRADICTION WITH THE 
CONTRACTUAL APPROACH 

 
A. Introduction 

 
7.55 In recent years, parties, courts and arbitrators have developed procedural 
techniques that allow coordination between related arbitrations involving (partially) 
different parties, without formally consolidating these arbitrations.  Lis pendens and the 
appointment of overlapping tribunals are the most common examples.  The parties’ 
choice for these mechanisms is inspired by the same rationale that underlies res judicata: 
efficiency167 and consistency.168  However, both lis pendens and the appointment of 
overlapping tribunals are only useful if - and rest on the assumption that - the first 
arbitration award will have effects in parallel or subsequent proceedings.  REINISCH states 
that the existence of lis pendens rules follows from the applicability of res judicata.169  If 
we reverse this reasoning, the application of lis pendens signals that res judicata is 
applicable. Therefore, the application of these mechanisms supports our submission that 
lack of consolidation does not necessarily imply that an arbitration award can have no res 
judicata effects in proceedings with third parties. 

 
 

B. Lis pendens 
 

7.56 The connection between lis pendens and res judicata is confirmed by the fact that 
the ILA simultaneously studied both theories.  Moreover, the ILA adopted a 
Recommendation on lis pendens which is of particular interest in case of parallel 
arbitrations with partially different parties.  Recommendation 6 reads: 

“6. Also, as a matter of sound case management, or to avoid conflicting decisions, to 
prevent costly duplication of proceedings or to protect a party from oppressive 
tactics, an arbitral tribunal requested by a party to stay temporarily the Current 
Arbitration, on such conditions as it sees fit, until the outcome, or partial or interim 
outcome, of any other pending proceedings (whether court, arbitration or supra-
national proceedings), or any active dispute settlement process, may grant the 
request, whether or not the other proceedings or settlement process are between the 
same parties, relate to the same subject matter, or raise one or more of the same 
issues as the Current Arbitration, provided that the arbitral tribunal in the Current 
Arbitration is: 
6.1  not precluded from doing so under the applicable law;  

                                                 
167 This may seem to contradict with the fact that a stay of proceedings slows down the proceedings, thus 
rendering them less efficient.  However, a stay does not need to imply that no action whatsoever can be 
undertaken; [Kremslehner 2007] p. 156;  
168 [Kremslehner 2007] p. 129; [Reinisch 2004] p. 44; [ILA, Lis Pendens] n° 1.4; 
169 [Reinisch 2004] p. 50; 
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6.2  satisfied that the outcome of the other pending proceedings or settlement 
process is material to the outcome of the Current Arbitration; and 

6.3  satisfied that there will be no material prejudice to the party opposing the 
stay.”170 

 
In its commentary to this Recommendation, the ILA provides two examples of situations 
in which this solution might be appropriate, both including third parties.  Firstly, a 
tribunal hearing a dispute between an owner and contractor might decide to suspend the 
arbitration until legal proceedings between the contractor and its relevant sub-contractor 
have been determined.  Secondly, a tribunal hearing a dispute between two parties in a 
string contract or long supply chain might decide that it would be right to await the 
outcome of legal proceedings between the original seller or manufacturer and the original 
buyer. 
 
Given the fact that the Tribunal should only stay its proceedings if the outcome of the 
other proceedings is material to the outcome of the dispute before him, the ILA implicitly 
recognizes that a decision between two parties may be relevant, or even material, in 
proceedings between (partially) different parties. 
 
7.57 Admittedly, this Recommendation goes against the traditional view that lis 
pendens can only apply if the parties in both proceedings are identical.171  However, 
commentators and courts strongly support a broader approach to lis pendens.172  Under 
this broader approach, lis pendens rather serves as a tool for sound case management.  
Fairness to the parties is the overriding consideration.173  As such, lis pendens is more in 
line with the theory of ‘forum non conveniens’.174  Even though statutes and rules rarely 
provide an explicit ground for a ‘managerial’ stay of proceedings,175 the power to stay is 
generally considered to be within the authority of courts and tribunals.  Moreover, certain 
instruments do explicitly provide for such a stay.  The Eurpean Convention and 
Regulation on Jurisdcition and Enforcement of Judgments is probably the most important 
example.  The European Court of Justice confirmed in Tatry176 that the rules on lis 
pendens as laid down in Article 21 of the Convention (now Article 27 of the Regulation) 
are restricted to parallel proceedings between identical parties.  The Court conceded that 
this interpretation involves fragmenting of the proceedings.  

                                                 
170 Emphasis added; 
171 [ILA, Lis Pendens] n° 1.11; 
172 [Reinisch 2004] p. 77 concludes that the res judicata and lis pendens have the potential to be flexibly 
applied in order to serve the ultimate object and purpose to avoid a multiplication of proceedings.  He 
suggests that the emphasis should be on issues and facts, rather than the identity of the parties involved; 
173 See ILA Commentary to Recommendation 6: “The ultimate objective should be to achieve a fair result 
between the parties, and in some circumstances this may mean waiting for the outcome of other 
proceedings.”; [Kremslehner 2007] p. 144 states that this mechanism ensures procedural fairness and a 
result that comes as close to substantive justice as permitted under the circumstances; 
174 [ILA, Lis Pendens] n° 1.12 and 2.2; 
175 [Seraglini 2006] p. 918; 
176 [European Court of Justice, Tatry v Maciej Ratay]; 
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“However, Article 22 [now Article 28 of the Regulation] mitigates that 
disadvantage.  That article allows the second court seized to stay proceedings or 
to decline jurisdiction on the ground that the actions are related […]”.   

For the application of that provision, it is not required that the parties are identical. 
 
7.58 The English courts too have stayed their proceedings awaiting the outcome of 
arbitration between partially different parties.  Thus, in Reichhold Norway e.a. v 
Goldman Sachs International, Jotun sold shares to Reichhold, through the mediation of 
Goldman Sachs.  Later, Reichold found that it paid too much and commenced court 
proceedings against Goldman Sachs and arbitration proceedings against Jotun.  Goldman 
Sachs requested that the court proceedings be stayed, pending the final determination of 
the arbitration, arguing that given the nature of the claim, the natural and most efficient 
way of pursuing a remedy was against Jotun under the sale agreement.  The Court stated 
that it may be less easy to justify active management by the judge in a case where 
proceedings between different parties are taking place in arbitration.177  Nevertheless, the 
Court granted the stay, considering i.a. the relationship between the parties in the 
arbitration and the litigation at hand and the prospects of the arbitration.  Thereby, it 
acknowledged explicitly that:  

“the outcome of one set of proceedings may have an important effect on the 
conduct of the other”.178 

 
This approach was recently confirmed in Intermet FZCO v Ansol Ltd.179  In this case, a 
party to court proceedings requested an anti-suit injunction against parallel arbitration 
proceedings with partially different parties. In Mrs. Justice Gloster rejected the request 
for an anti-suit injunction arguing that there was no risk of inconsistent findings since: 

“no doubt, insofar as there are any adverse findings against the claimants, issue 
estoppel will arise to prevent them from re-arguing or re-litigating such issues in 
the Commercial Court proceedings.” 

The fact that the second claimant and all-but-one of the defendants in the court 
proceedings were not parties to the arbitration, did not seem to be an objection to the 
issue preclusive effect of the arbitration award.180  In other words, Gloster accepted that 
the award could potentially have issue preclusive effects in favor of and against third 
parties to the arbitration. 
 
                                                 
177 Some authors have argued that the nature of arbitration should not have an influence on the application 
of lis pendens as a tool for case management; [Kremslehner 2007] p. 155: “There is no obvious reason why, 
as a general principle of international commercial arbitration, arbitral tribunals should follow different 
rules and why an agreement to arbitrate should be interpreted in any other manner.” 
178 Cf. Nalo Exprss Maritime Arbitration, XII Yearbook Com. Arb. 172 (1987) in which the arbitral 
tribunal stayed its proceedings awaiting the judgment of a Californian tribunal in a connected case between 
different parties, considereing that it could find techical evidence in that judgment which only the parties 
that were not present in the arbitration could provide; see [Mayer 2004] p. 194; see also [U.S. District Court 
for the Middle District of Florida, Petrik v Reliant Pharmaceuticals]; cf. supra;  
179 [U.K., High Court of Justice, Queens Bench Division, Intermet v Ansol]; 
180 By contrast, in J Jarvis & Sons Ltd. v Blue Circle Dartford Estates Ltd., the Court concluded that the 
risk of inconsistency and duplication of costs, inherent in concurrent hearings, did not make the arbitration 
either vexatious or unconscionable or an abuse of process; [U.K., High Court of Justice, Queens Bench 
Division, Jarvis v Blue Circle]; 
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These decisions show that the English Courts do not automatically exclude the potential 
effect of an arbitration award vis-à-vis third parties and that the consensual approach to 
res judicata and arbitration, as suggested in Lincoln v Sun Life, is not sound. 
 

 
 

C. Overlapping tribunals 
 

7.59 Even if all parties involved in separate arbitrations cannot agree on consolidation, 
they may be able to agree on the appointment of identical tribunals or the same 
president181 in both proceedings.  In the construction industry, for instance, the FIDIC 
sub-contract provides that:  

“As an alternative to a multi-party arbitration, the parties may wish to provide for 
separate Main Contract and Subcontract arbitration but arrange for some or all 
of the arbitrators to be common to both proceedings.”.182 

Alternatively, the middleman in two related arbitrations may appoint the same arbitrator 
in both proceedings.  Even though it may be unlikely that the other party-appointed 
arbitrator and the president will be identical too, the tribunals are at least partially 
overlapping.  Finally, if the arbitral institution or a court appoints the members of the 
tribunal, it could do the same.183  This technique has for instance been applied by ICSID 
to avoid inconsistency in similar or related cases, such as the string of cases against 
Argentina.184   
 
7.60 Overlapping tribunals cannot exclude the possibility of inconsistent decisions.185 
Nevertheless, their probability is much smaller than when a (completely) different 
tribunal would hear and decide the same issues.186  Moreover, the technique may be 
combined with other procedural measures that foster efficiency and consistency, such as 
joint hearings.187 

                                                 
181 [Platte 2002]; 
182 See [Marrin 2007] p. 9;  
183 [Cohen 1997] p. 495; 
184 [King 2005] p. 312;  HASCHER notes that this solution is also applied by the ICC Court of Arbitration, 
however, only with consent of the parties; [Hascher 2004] p. 37-39; 
185 Thus, the statement of undisputed facts may be different, or new evidence may lead to a different result; 
see [Nicklisch 1994] p. 66;  This was, for instance, the case in [U.K., High Court of Justice, Queens Bench 
Division, Sacor Maritima v Repsol Petroleo]; the inconsistent factual findings were caused by the fact that 
different evidence was called in each arbitration; see [Beeley and Seriki 2005] p. 113; VEEDER describes 
this case as “a sad forensic fable” and concludes that consolidation of the two arbitrations, or at least some 
co-ordination between the hearings should have been undertaken to avoid inconsistent findings and to save 
all parties involved from considerable expense and delay incurred for no useful purpose; [Veeder 1986] p. 
316-317; 
186 [Hanotiau 2005] p. 218; 
187 [Hobér 2005] p. 257; [Hanotiau 2005] p. 223-225; however, in [U.K., High Court of Justice, Queens 
Bench Division, Oxford Shipping Co. Ltd. v Nippon Yusen Kaisha (the “Eastern Saga”)]; the Commercial 
Court decided that the arbitral tribunal – which was identical in the arbitration between the owners and the 
charterers and the arbitration between the charterers and the sub-charterers – did not enjoy the power to 
order concurrent hearings or anything of that nature without the consent of the parties; the Court ruled that  
“The concept of private arbitration derives simply from the fact that the parties have agreed to submit to 
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The advantages of overlapping tribunals, however, simultaneously generate critique 
against this technique.  The ‘natural’ tendency of the arbitrator not to render a decision 
that is inconsistent with his own prior decision may also be labeled as ‘bias’.188  Further, 
parties may fear that documents and information submitted in one arbitration will also 
influence the arbitrator’s decision in the other arbitration, even though the information 
has not been shown to those parties that do not take part in the second arbitration.189  
Both points of critique, however, reflect the concern that a third party should not be 
bound by the result of proceedings it has not taken part in.  By no means should these 
arguments prevent a party from being bound by the prior award.  Moreover, if the 
middleman appoints the same arbitrator in two proceedings, this clearly signals that he 
actually seeks consistency.   
 
7.61 This technique has been approved and even applied by the English courts.  Thus, 
in Abu Dhabi Gas Liquefaction Co. Ltd. v Eastern Bechtel Corporation e.a.,190 Abu 
Dhabi Gas Liquefaction (‘Adgas’) concluded a contract with two main contractors for the 
erection of plants.  The main contractors concluded two subcontracts, one for the supply 
of materials and another for the installation and erection of the plants.  When cracks 
appeared in the installations, Adgas filed claims against the main contractors and the 
main contractors in turn filed claims against the sub-contractors.  The Court of Appeal 
was asked to decide whether there should be separate arbitrations for the main contract 
and the sub-contracts, or whether there should be one arbitrator only for both 
proceedings.  Lord Denning considered that it is most undesirable that there should be 
inconsistent findings by two separate arbitrators on virtually the self-same question.  “It is 
very desirable that everything should be done to avoid such a circumstance”.  Therefore, 
he decided that while the court had no power to consolidate the two proceedings, it could 
appoint the same sole arbitrator for both cases.191   
 
This is another strong confirmation of the fact that the impossibility to consolidate does 
not imply that arbitration operates strictly inter partes.  Moreover, Lord Denning did not 
seek the consent of the parties for the appointment of the same arbitrator, so that his 
solution cannot illustrate the consensual and private nature of arbitration suggested in 
Lincoln v Sun Life. 
 

                                                                                                                                                  
arbitration particular disputes arising between them and only between them.”; this is an expression of the 
contractual approach; nevertheless, this approach did not lead to an objection against the appointment of 
identical tribunals in arbitrations with partially different parties; see [Marrin 2007] p. 6; 
188 [Hanotiau 2005] p. 220 e.s.; discussing the case law of the Paris Court of Appeal on the matter; 
189 [Mohan and Teck 2005] p. 166;  [Hascher 2004] p. 38; [Veeder 1986] p. 315; if the information 
obtained by the arbitrator in the first arbitration is confidential, the additional difficulty arises as to whether 
the arbitrator is allowed to disclose this information in subsequent proceedings with third parties; [Mustill 
1991] p. 400;  if only one  of the arbitrators is identical, problems may arise because only that arbitrator 
may have access to certain documents or knowledge of certain facts that are not shared with the other 
arbitrators; for an elaborate analysis, see [Hanotiau 2005] p. 218;  
190 [U.K., Court of Appeal, Abu Dhabi Gas Liquefication v Eastern Bechtel Corp.]; 
191 See [Platte 2002]; YANG states hat there are not many maritime arbitrations in which the High Court is 
asked to appoint the sole arbitrator in two or more arbitrations in a chain; [Yang 1995] p. 36; 
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Further, Lord Denning stressed that the arbitrator should act so that neither party would 
feel that any issue has been decided against them beforehand or without their having an 
opportunity of being heard in the case.  Again, these qualifications do not play a role for 
the effects of a prior decision in favor of third parties against parties.    

 
 
 
 

V. CONCLUSION 
 

7.62 The argument of the English Court of Appeal that an arbitration award can have 
no effects in favor of third parties due to the private and consensual nature of arbitration 
fails on different levels.   
 
Firstly, the Court illustrates the private and consensual nature by reference to 
confidentiality and the failure of joinder and consolidation in arbitration.  However, it is 
very questionable whether an arbitration award is confidential and even if it is, whether 
confidentiality can prevent the disclosure of the award for issue preclusive purposes.  
Moreover, the reasons why parties and third parties in arbitration mostly fail to agree on 
joinder, intervention and consolidation do not imply that an arbitration award is not 
intended to resort effects beyond the parties.  
 
Secondly, tribunals and courts, among which the English courts, apply procedural 
techniques to avoid inconsistent results between arbitration and/or other proceedings, 
such as lis pendens and the appointment of overlapping tribunals.  These techniques are 
only useful if, and presuppose that an arbitration award can have effects in parallel and 
subsequent proceedings with (partially) different parties.  Moreover, these techniques 
have been applied without the consent of the parties.  Therefore, they rebut the thesis that 
the private and consensual nature of arbitration would prevent effects beyond the 
parties.192 
 
For these reasons, we may conclude that the contractual approach is too restrictive.193 

 
                                                 
192Furthermore, the argument that an arbitration award cannot have effects vis-à-vis third parties because 
arbitration has a contractual basis rests on the assumption that contracts can have no effects vis-à-vis third 
parties.  However, since the introduction of the Contracts Rights of Third Parties Act 1999, which allows 
third parties to rely on certain contractual provisions between others, commentators and courts – among 
which the Court of Appeal in Lincoln v Sun Life (!) - have suggested that the approach towards the third 
party effects of arbitration awards might evolve, particularly as to the effects in favor of third parties.   
Unfortunately, so far no court or commentator has further developed this line of reasoning. see [Barnett 
2001] p. 166; [U.K., Court of Appeal, Sun Life v Lincoln];  HASCHER adds correctly that, in any event, the 
contractual nature of arbitration does not give the res judicata effects of arbitration awards a contractual 
nature since the decision of the arbitrators is not a contract; res judicata effects flow from the jurisdictional 
character of arbitration awards; [Hascher 2004] p. 17; 
193 [Kremslehner 2007] p. 145; 
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I. INTRODUCTION 
 

8.01 For centuries, it has generally been understood that a judgment or arbitration 
award has no effect against third parties.  Already in Roman times, this was expressed in 
the maxim: “Res inter alios iudicata, tertio neque nocet neque prodest.”1  Until 1972, 
Art. 1022 of the Belgian Code of Civil Procedure stated explicitly that: 
 “Les jugements arbitraux ne pourront, en aucun cas, être opposés à des tiers.” 
 
However, the Articles on arbitration that were introduced into the Code in 1972 did not 
contain a similar provision anymore.  The legislator was of the opinion that the matter 
could be governed by “general principles”.  The principles referred to were the principles 
of privity, or relativité, as they apply to the res judicata effects of court judgments.  These 
principles are expressed in, e.g. Art. 1351 of the French Civil Code, Art. 23 of the 
Belgian Code of Civil Procedure and in the third Recommendation of the ILA on Res 
Judicata and Arbitration.2 All these provisions list identity of parties as one of the three 
requirements for the application of res judicata.3   
 

                                                 
1 “Issues decided between others cannot harm or benefit a third person”; 
2 “3. An arbitral award has conclusive and preclusive effects if: […] 3.4 It has been rendered between the 
same parties.”; 
3 Alongside identity of the claim and identity of the cause of action; 
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8.02 To our knowledge, no arbitration statute – or other legal instrument for that matter 
- clearly determines the existence or scope of the effects of an arbitration award against 
third parties. The French, Belgian and Dutch statutes merely provide that the award has 
res judicata effect.4   At best, a provision states that the arbitral award has the same effect 
between the parties as a final and binding court judgment.  This is for example the case in 
Art. 1055 of the German Arbitration Law.  This provision, however, can hardly be read as 
an exclusion of effects against third parties.  Further, Section 58 of the English 
Arbitration Act states that an award is final and binding “both on the parties and on any 
persons claiming through or under them”.  This provision already indicates that the 
effects of an arbitration award may extend beyond the parties sensu stricto.   

 
Given this lack of guidance in legislation, the law on the effects of judgments and 
arbitration awards against third parties has primarily been developed through 
jurisprudence.  The following paragraphs will show that the French and Belgian courts 
explicitly acknowledge that the findings of an arbitration award create a refutable or 
possibly even an irrefutable presumption against third parties.  In other jurisdictions, such 
as England and the United States, such an effect may also be granted, be it only de facto.   

 
8.03 It is our submission that granting the value of a refutable presumption to the 
findings of an arbitration award against third parties is indeed the better approach to 
reconcile the rationale underlying res judicata and the third party’s rights of due process.  
Admittedly, this position may be criticized on two grounds: either because it goes too far, 
or because it does not go far enough.  Whether or not an arbitration award as a refutable 
presumption is too much of an intrusion into the rights of defense of a third party depends 
primarily on the question how the third party can rebut the presumption.   Both the 
procedural aspects and the nature of the grounds for rebuttal will be discussed in this 
Chapter. Further, as will be examined in the next Chapter, arguments in favor of a wider 
effect against third parties, such as a binding effect, will prove to be primarily based on 
the agreement and/or the particular legal relation of (inter)dependence between the parties 
and certain third parties.      

                                                 
4 See. Art. 1476 French Code of Civil Procedure; Art. 1703 Belgian Code of Civil Procedure; and Art. 1059 
Dutch Arbitration Act; 
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II. EVIDENTIAL VALUE 
 

A. Reasons against evidential value 
 

8.04 Finality, legal certainty, efficiency and consistency would be best served by 
binding third parties to the findings of an arbitration award between others.  However, 
since the third party has not had a chance to discuss the arguments and evidence 
presented by the parties,5 or to present its own arguments and evidence,6 it would be a 
violation of its due process rights to bind the third party to a decision between others.7  In 
Blonder Tongue,8 the U.S. Supreme Court stated: 

“Some litigants – those who never appeared in a prior action – may not be 
collaterally estopped without litigating the issue.  They have never had a chance 
to present their evidence and arguments on the claim.  Due process prohibits 
estopping them despite one or more existing adjudication of the identical issue 
which stand squarely against their position.” 

 
8.05 This conclusion seems to be so obvious, that the reasons why a (third) party 
should have its ‘day in court’ in order to be bound by a decision are rarely expressed.  
The underlying explanation is two-fold.   
 
Firstly, dispute resolution by means of a court’s or arbitrator’s decision is an imperfect 
solution.  There is no guarantee that the parties present all relevant information to the 
decision maker,9 or that the decision maker renders the “correct” decision on the basis of 
the material presented to him.  The finality and binding effect of the decision cover these 
imperfections (cf. supra).  If decisions were binding on third parties, the claimant could 
select the weakest of multiple defendants, obtain a favorable decision against him and 
subsequently gain instant success against all other defendants.10  Therefore, privity is “un 
correctif à l’application périlleuse de l’autorité de la chose jugée”.  Privity protects third 
parties from inaccurate decisions between others, just like appeal protects the parties from 
inaccurate judgments of the courts of first instance.11 
 

                                                 
5 [Mayer 2004] p. 200; 
6 [Bone 1992] p. 195-196; [De Leval 2005]; 
7 [Sanders 1992] p. 120; 
8 [U.S. Supreme Court, Blonder Tongue v University Foundation] 402 U.S. 313 (1971); 
9 Thus, in ICC case n° 7061, the Tribunal considered that it could not be assumed that the same evidence 
was equally available to the present and the prior arbitral tribunal; see [Hanotiau 2003] p.50; In ICC case 
8023, the Tribunal decided that an arbitration award against a “groupement d’intérêt économique” (GIE) 
could later be used against the members of that GIE; the Tribunal, however, conceded that it was hesitant to 
apply res judicata to these third parties since “les parties ont évoqué plusieurs faits et arguments dans la 
procédure actuelle n’étaient pas soumis au premier Tribunal, ce qui n’aurait peut être pas été le cas si les 
membres du GIE y avaient participé d’une façon plus active”; see the critique of Hascher [Hascher 2004] p. 
21-22;   
10 [Mayer 2007] p. 774; 
11 [De Page 1967] p. 972; 
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Secondly, even if it were possible to know with absolute certainty that the court or 
tribunal’s decision is fair and correct, the day in court contributes to the legitimacy of the 
decision and the satisfaction of those who are bound by it.12  Legal psychology teaches 
that parties appreciate the fairness of a decision on the basis of the proceedings that led to 
it, rather than on the basis of the decision’s contents.  This psychological phenomenon is 
confirmed by the fact that the contents of an arbitrator’s decision may only rarely lead to 
a successful challenge,13 while respect for due process is a far more common ground.  
Since third parties have not had a chance to participate in the proceedings, they may feel 
that it is unfair, or even illegitimate to bind them to the decision. 

 
8.06 In Civil Law countries, such considerations have long been formalized in the 
theory of the “contrat judiciaire”.  This theory was based on the fiction that the parties in 
court proceedings concluded a contract on which the authority of the judge and the 
binding effect of his decision were based.14  The privity of that “judicial contract”15 
would result in the privity of the judgment.  As such, the theory was an expression of the 
“principe dispositif”, according to which courts only have authority to decide those 
disputes that have been submitted to them by the parties.16 
 
The Belgian Cour de Cassation made explicit reference to the theory, i.a. in Quin v 
Lardin e.a.,17 where it stated: 

“Attendu que, suivant l’article 1351 du Code Civil,18  pour qu’une décision ait, 
dans une instance nouvelle, autorité de chose jugée, il faut notamment que la 
demande soit entre les mêmes parties et formée par elles et contre elles en la 
même qualité ; 
Qu’en matière civile, la chose jugée résultat du contrat judiciaire ne fait donc foi, 
comme l’exprime l’article 1319 du même Code, qu’entre les parties contractantes 
au contrat judiciaire, leurs héritiers ou ayants cause;”19 
 

However, in the course of the 20th century, the theory of the contrat judiciaire came under 
fire and was eventually abandoned.  Firstly, privity of contract is no longer considered to 
prevent contracts from having any effect on third parties.20  While the parties’ contract 
cannot directly impose an obligation on third parties, their contract is ‘opposable’ against 

                                                 
12 [Bone 1992] p. 233-234;  Bone, however, doubts whether achieving satisfaction has ever been or ought 
to be  the primary purpose of adjudication; in his opinion, there is no evidence that the American judicial 
system would suffer a significant loss of public respect if persons were precluded in a larger set of cases 
than they are today; 
13 Namely only for a violation of public policy; 
14 Historically, the idea springs from the Roman ‘litis contestatio’; this was an agreement, concluded by the 
parties, on the choice of the judge, his task and authority; see [Taelman 2001], footnote 634; 
15 Privity of contract is expressed in a Latin maxim similar to “Res inter alios iudicata”, namely “Res inter 
alios acta, aliis neque nocet neque prodest.”;  
16 [Fettweis 1987] p. 282; [De Leval 2005]; 
17 [Belgium, Cour de Cassation, 29 October 1914]; 
18 Before the reform of the Code of Civil Procedure, the rule of res judicata was part of the Civil Code, as it 
still is in France; said provision can now be found in Article 23 of the Code of Civil Procedure; 
19 See also [Belgium, Cour de Cassation 11 June 1942] : “[…] l’effet de la chose jugée demeure relatif aux 
parties réciproquement litigantes, en raison de l’effet relatif de leur propre contrat judiciaire;”;  
20 [Boyer 1951] p. 166; 
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third parties.  This means that third parties must acknowledge the existence of the 
contract and respect its effects between the parties.  Judgments should be similarly 
opposable against third parties.   
 
Secondly, the theory was based on an unsustainable fiction.  Proceedings before the 
courts are not based on a contract, let alone that those proceedings or the resulting 
decision may be assimilated with a contract.  While there is reason to say that the 
claimant agreed to bring his claim before the court and be bound by the court’s decision, 
this is hardly true for the defendant.  The defendant’s submission to the courts and their 
decision merely flows from the authority granted to the courts by the State.  This is 
confirmed by the fact that parties can be convicted even if they objected to the 
jurisdiction of the court, or even if they did not appear in the proceedings at all (default).  
Thus, DE PAGE stated that “le contrat judiciaire n’est un contrat que dans un sans tout-à-
fait special”.  For these reasons, the privity of res judicata cannot flow from the privity of 
any contract. 
 
8.07 However, the theory of the contrat judiciaire may regain relevance for the effects 
of an arbitration award.21  The arbitral tribunal does not derive its authority directly from 
the State.22  The arbitration agreement is in fact a necessary basis for the arbitrator’s 
authority and the binding effect of his decision on the parties.  Therefore, the privity of 
the arbitration agreement may be said to extend to the privity of the arbitration award.23   
If that is so, a third party cannot be bound by the result of an arbitration he has not agreed 
to,24  since this would impose a liability he has not contracted for.25 
 
Moreover, other characteristics of arbitration support the denial of effects against third 
parties.  Thus, third parties have not participated in the appointment of the arbitral 
tribunal,26 or in any other procedural choice.  Parties are free to settle for more informal 
arbitration proceedings, including the risk of a less accurate decision.  Third parties, by 
contrast, may not be satisfied with these choices and may have opted for more formal and 
vigorous methods of fact finding had they been a party to the arbitration. Or, they may 
not have agreed to arbitration at all.27  Furthermore, the privacy of the proceedings and 
the confidentiality of certain documents28 may prevent third parties from knowing what 
exactly went on in the arbitration. 
  
                                                 
21 For example, in an arbitration award of 17 May 2002, the arbitral tribunal referred explicitly to the theory 
of the contrat judiciaire (litis contestatio) to support its decision that the tribunal should not take into 
account facts that have not been submitted by the parties; P.&B. 2002, 350; 
22 [Boyer 1951] p. 178; 
23 [Hanotiau 2002] p. 303; 
24 [Jarrosson 2007] n° 7; 
25 [Sanders 1992] p. 119; 
26 [Mayer 2004] p.200; 
27 [Jarrosson 2007] n° 7; 
28 Naturally, an arbitration award can only be used against third parties if the third party has notice of the 
existence and the contents of that award.  [Goutal 1988] p. 452; Likewise, the French Court has required 
the notification of (certain) judgments to third parties, in order for these decisions to be opposable against 
those third parties: [France, Cour de Cassation, 13 March 1990]; [France, Cour de Cassation, 25 January 
1994]; [France, Cour de Cassation, 19 May 1999];  
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Nevertheless, the privity of the arbitration agreement does not necessarily result in a 
denial of effect to an arbitration award against third parties.  The Belgian courts, for 
instance, have recognized that – like any other contract - an arbitration agreement is 
‘opposable’ by and against third parties, and thus has a certain effect against third 
parties.29  Since the privity of the arbitration agreement does not exclude its influence on 
third parties, any resulting privity of the arbitration award could not exclude an influence 
on third parties either. 
 
Moreover, the contractual foundation of arbitration does not imply that an arbitration 
award is of a contractual nature too.  An arbitration award fulfills a fundamentally 
different function than a contract.30  In that respect an arbitration award can also be 
distinguished from a settlement: while the latter settles, the former adjudicates.31  
JARROSSON states correctly that the arbitrator fulfills a public function and that he does so 
with the permission of the legislator.32  The recognition of arbitration by the State as a 
requirement for the validity and binding effect of an arbitration award is at least of equal, 
and arguably of higher importance than the agreement of the parties.  Furthermore, the 
jurisdictional function of the arbitration award is confirmed by the fact that arbitration 
statutes like the French and the Belgian Code of Civil Procedure provide that the award 
has ‘res judicata’ effect, and that the German Act provides that the award has the same 
effect as a court judgment. 

                                                 
29 See, e.g., [Belgium, Justice of the Peace Wervik, 10 November 1998; in this case, the Court decided that 
the privity of contracts (Art. 1165 Belgian Civil Code) was limited to the rights and obligations resulting 
from the contract.  The principle of privity did not prevent that the existence of the arbitration agreement is 
opposable against third parties; similarly, the Court of First Instance of Brussels decided that an arbitration 
agreement is opposable by third parties; however, in the case at hand, the Court relied on the opposability 
of the arbitration agreement to decide that it lacked jurisdiction over the claim, both against a party to the 
arbitration agreement and against the arbitral institution; it is difficult to understand how the lack of 
jurisdiction against the arbitral institution would be an application of the opposability of the arbitration 
agreement; [Belgium, Court of First Instance Brussels, 24 December 1993] with reference to [Belgium, 
Cour de Cassation, 22 April 1977]; 
30 Boyer states that, unlike a contract, a judicial decision does not merely create enforceable obligations; 
“Pour résoudre le litige, le juge constate une situation juridique, définit un certain rapport de droit;” 
[Boyer 1961] p. 166; TAELMAN agrees that a judgment is more complex than a contract given the 
intervention of a judge; [Taelman 2001] p. 160; 
31 [Nouvel] n° 12-13, referring to [France, Cour de Cassation, 7 October 1981]; in that case, the Cour de 
Cassation decided that an instrument named “process-verbal d’arbitrage et de transaction” was a settlement 
and not an arbitration award since it contained no conviction and thus had no jurisdictional character;    
32 [Jarrosson 2007] n° 2-4;  De Page states that: “Quoique volontaire, la juridiction arbitrale est une 
juridiction.”; [De Page 1967] p. 1001 ; 
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B. Belgium: opposabilité as a refutable presumption 
 

1. Opposabilité of court judgments 
 

8.08 Belgian courts – supported by commentators - have acknowledged that even 
though judgments and arbitration awards are not “res judicata” against third parties, both 
are “opposable” against third parties.   
 
As to court judgments,   the Cour de Cassation made the distinction between res judicata 
and opposabilité for the first time33 in De Busschere v the Belgian State.34  In 
proceedings between De Busschere – a company – and its shareholders, the Commercial 
Court of Bruges decided that the company was null since the date of its incorporation.  
Nevertheless, the Tax Adminstration treated the company as if it were not null, but 
dismantled by the shareholders.  The Administration alleged that it was not bound by the 
judgment of the Commercial Court.  The Court of Appeal of Ghent agreed that the 
judgment was not res judicata against the Administration, and that the judgment could 
not serve as evidence of the nullity of the company.  The Cour de Cassation quashed the 
decision of the Court of Appeal, stating that: 

“the judgment confuses the evidential authority of the decision with the exception 
of res judicata; 
That, while the exception of res judicata is relative and can only be raised 
between the parties, this, by contrast, does not prevent that the decision has an 
evidential authority against third parties, under the reservation of the recourse 
the law grants to third parties, among which the recourse that can be exercised by 
means of incidental tierce opposition.”35 

 
At first sight, this distinction may seem to be confusing.  If the evidential authority of the 
decision and the exception of res judicata should be distinguished, what is then the 
exception of res judicata?  On the basis of Article 25 of the Belgian Code of Civil 
Procedure, which states that “the authority of res judicata prevents that the claim is filed 
again”, it appears that this exception is the equivalent of what is known as “claim 
preclusion” or “cause of action estoppel” in Common Law.  In other words, if a party 
successfully raises the exception of res judicata, the entire claim becomes inadmissible, 
so that there is no discussion on the merits of the case.  In De Busschere, the company 
indeed did not allege that the claim of the Tax Authority was inadmissible.  The company 
only intended to prove that it was null rather than dismantled by the shareholders, thereby 
relying on the judgment of the Commercial Court. 
 

                                                 
33 However, this approach was certainly not “new”.  The link between res judicata and evidential value 
dates back to the end of the 11th/ beginning of the 12th century.  In the 14th and 15th century the notion of 
“presumption” was applied to guarantee “l’effet créateur” against third parties; see [Bléry 2007] n° 4; 
34 [Belgium, Cour de Cassation, 20 April 1966]; 
35 After this decision by the Cour de Cassation, the Tax Administration did file a tierce opposition and was 
successful: the decision that the company was null was quashed vis-à-vis the Administration; see the 
Opinion of Attorney-General Krings in Unie der Assuradeuren v Groep Josi; 
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Nevertheless, it is not self-evident that res judicata should be distinguished from the 
evidential value of a judgment.  Before the revision of the Code of Civil Procedure in 
1967 – thus at the moment that De Busschere was decided - the only statutory provisions 
on res judicata were to be found in the Civil Code, more precisely under Chapter VI: “Of 
the proof of obligations and payment”.  In this Chapter, res judicata is listed as a statutory 
presumption.  According to Art. 1352, such a presumption is irrefutable.  Thus, the effect 
granted to a judgment against third parties in De Busschere does not correspond to these 
provisions either.   

 
8.09 This was further clarified by the Cour de Cassation in Groep Josi v Vanderjeugt.36  
Vanderjeugt was the victim of an industrial accident.  The Court of Brussels awarded him 
damages to the amount of 30.000 Belgian Francs for his moral and patrimonial damage 
resulting from his industrial disability.  Subsequently, Groep Josi, the insurance company 
that covered Verderjeugt’s industrial disability, started proceedings against the person 
liable for the accident, in order to determine which portion of the 30.000 Francs was for 
moral damage and which portion for patrimonial damage.  The Brussels Court decided 
that 10.000 Francs were for the former and 20.000 Francs for the latter.  Vanderjeugt 
himself did not take part in these proceedings. 
 
Relying on this second decision, Groep Josi claimed a refund of 20.000 Francs from 
Vanderjeugt, alleging that he had received double compensation for his patrimonial 
damage: once from Groep Josi and once from the person responsible for the accident.  
The Brussels Court, however, decided that the decision which portion of the damages was 
for patrimonial damage was not opposable against Vanderjeugt, since he was a third party 
to that decision.  In line with its ruling in De Busschere, the Cour de Cassation quashed 
this decision, stating that: 

“[...] even though res judicata as an irrefutable presumption is relative in the 
sense that it can only be invoked between the parties, this does not prevent that 
the decision has a legal evidential value against third parties, namely as a 
refutable presumption and under the reservation of the recourse the law grants to 
third parties, particularly tierce opposition. 
Considering that, by deciding that the specification of the amount of 30.000 
Francs, in the judgment of 19 June 1974, is not opposable against the defendant 
because he was a third party, the judgment mistakenly extends the exception of 
res judicata to the legal evidential value and breaches the Articles 23, 24 and 26 
of the Code of Civil Procedure;” 

 
With this decision, the Cour de Cassation clarified two issues.  Between the parties, res 
judicata may have two effects.  Firstly, it precludes the parties from filing the same claim 
again.  This “negative res judicata” is the effect that falls explicitly under Articles 23, 24 
and 26 of the Code of Civil Procedure.  Secondly, as an irrefutable presumption, res 
judicata allows the parties to rely on the findings of a prior decision between them and 
they are not allowed to introduce counterevidence.  This “positive res judicata” falls 
explicitly under Article 1351 of the Civil Code.  Both aspects of res judicata are relative, 
meaning that they cannot be invoked against third parties.   
                                                 
36 [Belgium, Cour de Cassation, 16 October 1981]; 
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Nevertheless, a party may also invoke the findings of a judgment against third parties.  In 
that case, these findings will be treated as a refutable presumption.  This evidential value 
is not labeled “res judicata”, and does not fall under the statutory provisions on res 
judicata in the Code of Civil Procedure or the Civil Code.  However, the Cour de 
Cassation does not provide an alternative legal basis for these third party effects either, 
even though it labels the refutable presumption as the judgment’s “legal” evidential 
value.37  The qualification “legal” could be treated as a reference to res judicata in the 
Civil Code, as TAELMAN sees it.38  However, the Civil Code merely mentions an 
irrefutable presumption, which may be considered to be limited to the parties.  Therefore, 
opposability should be treated as a purely jurisprudential concept. 

 
8.10 Unfortunately, a third decision of the Cour de Cassation has created confusion 
regarding the scope of the effects against third parties.  In Unie der Assuradeuren v 
Groep Josi,39 the Court of Appeal of Ghent found that the victim of a fatal accident was 
responsible for two thirds of his own damage, so that the other driver was only 
responsible for one third.  Nevertheless, the same judgment granted the fiancée and the 
parents of the victim the entirety of their claim against the other driver. On that basis, 
Groep Josi, the insurer of the driver, paid the full amount of the conviction. 
 
However, relying on that judgment, Groep Josi claimed a refund of two thirds of the sums 
it had paid to the parents from the insurance company of the victim ‘Unie der 
Assuradeuren’ (UDA), even though neither the victim (who had died), nor UDA were 
party to that judgment.  The Court of Appeal of Ghent decided that the judgment was 
opposable in as far as it determined the drivers’ share in the responsibility for the 
accident.  UDA did not offer counterevidence.  Therefore, the Court derived from the 
judgment that UDA had to refund that part of the sum that Groep Josi had paid on top of 
the portion of the liability of its insured. 
 
UDA challenged the decision in cassation, claiming i.a. that the Court mistakenly derived 
an obligation from a judgment to which it was a third party.  In Response to that 
argument, the Attorney General stated: 

“Either the […] decision does not result in an obligation on [the third party], and in 
that case it can only challenge the decision by filing a tierce opposition, if it can 
prove a sufficient interest.  Or the decision does result in the creation of obligations 
on [the third party] and in that case, it is not opposable in any event, whether the 
decision is correct or not.” 

Without any further explanation, the Attorney-General concluded that this ground for 
cassation was founded. 
 
Subsequently, the Cour de Cassation rendered a confusing decision.  On the one hand the 
Court reconfirmed the opposability and evidential value of a judgment against third 
parties.  Therefore, the allocation of responsibility as determined in the prior judgment 

                                                 
37 The respondent in Cassation had alleged that the ground for cassation was inadmissible because it was 
based on statutory provisions that were irrelevant;  the Cour rejected these allegations; 
38 [Taelman 2001]  p. 196; 
39 [Belgium, Cour de Cassation, 28 April 1989]; 
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was opposable against UDA.  On the other hand the Court followed the opinion of the 
Attorney-General stating that: 

“ladite force probante ne signifie pas que naissent des obligations à charge de 
tiers qui ne pourraient s’en dégager qu’en apportant la preuve contraire.”  

For that reason, it quashed the decision of the Court of Appeal in as far as it opposed the 
allocation of responsibility and the amount of damages against UDA and it derived from 
these findings that UDA was bound to refund to Groep Josi what the latter had paid on 
top of the portion of its insured.  In other words, in one and the same decision, the Court 
approved and disapproved the opposability of the allocation of responsibility against 
UDA. 
 
8.11 In our opinion, it was not the Court of Appeal, but the Attorney-General and the 
Cour de Cassation who confused a direct obligation on a third party, resulting from an 
order against that third party in the judgment on the one hand, and an indirect obligation 
on a third party, resulting from – among other things - the rebuttable but not rebutted 
presumption attached to the findings in a prior judgment on the other hand.   

 
There can be no discussion that the first court was not allowed to order UDA, a third 
party, to refund money to Groep Josi.  In fact it did not do so either.  If, however, it had 
ordered UDA to refund the money, the second action would have been unnecessary, since 
Groep Josi could have sought enforcement of the judgment directly against UDA (even 
though that action would have necessarily failed).   
 
By contrast, the first court was allowed to find that the victim itself was responsible for 
two thirds of his damage.  This finding creates a refutable presumption against UDA.  If 
UDA does not, or cannot rebut this presumption, the prior judgment is sufficient evidence 
of the victim’s portion of responsibility.  However, as such the prior judgment does not 
“give rise to obligations on the third party”.  It merely functions as evidence of the 
victim’s portion of responsibility, which happened to be one of the necessary 
requirements for the validity of the claim against the third party.  In that regard, the 
function of the prior judgment is no different from, for instance, a witness statement 
concerning the accident: neither the witness statement, nor the judgment directly creates 
an obligation on the third party.  The only difference is that the judgment has a higher 
evidential value than the witness statement with regard to one of the elements that is a 
necessary requirement for the obligation of a third party. 
 
To conclude, we do agree with the Cour de Cassation that the findings of a judgment 
create a refutable presumption against third parties and that a judgment cannot (directly) 
give rise to an obligation on third parties, but we do not agree with the Cour de 
Cassation’s application of those principles in Unie der Assuradeuren. 
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2. Opposabilité of arbitration awards 
 

8.12 Belgian caselaw on the effects of an arbitration award against third parties is very 
scarce.  It was only recently that the question was explicitly treated in a series of 
connected cases before the Court of Appeal of Antwerp.   
 
The facts underlying these cases may be summarized as follows. Mr. A sold his shares in 
company X to company Y.  To ensure the continuity of company X, the parties agreed 
that Mr. A would work as a full-time consultant for the company.  The agreement 
included a non-competition clause, prohibiting Mr. A to operate on the market personally, 
or through another company.  Later, company X signed an agreement with a French 
company Z, in which Mr. A was the majority shareholder.  Z would be responsible for 
prospecting the market in France.  This agreement contained a non-competition clause 
too. 
 
Disputes arose when company X alleged that Mr. A had breached the non-competition 
clause on the French market, through company Z.  Company X stopped paying 
commissions to Mr. A and company Z, which caused them to file a claim: Mr. A in 
arbitration, company Z in court.  In both proceedings, company X filed a counterclaim for 
compensation of the damages caused by the breach of the non-competition clause. The 
arbitration between Mr. A and company X was first to result in a final decision.40  The 
arbitrators ordered Mr. A to pay damages.  The reasons for this order were largely based 
on the acts of company Z in France, namely that company Z had brought in customers for 
its own account and that it had misrepresented the relation between company Z and 
company X.  The arbitrators decided that Mr. A was personally liable for these acts, 
through company Z.  
 
8.13 The award was challenged on two fronts.  Mr. A started setting aside proceedings 
based on procedural irregularities, but failed in first instance and on appeal.41  Meanwhile 
company Z launched a “tierce opposition” against the award, claiming that it was 
prejudiced by the award, even though it was not a party to the arbitration proceedings.  
The reason for this prejudice was that company Y invoked the findings of the award to 
support its counterclaim based on allegations of unfair competition and misrepresentation 
in the court proceedings that were initiated by company Z.  From then on, the tierce 
opposition and the proceedings between companies Y and Z started to interact on 
different levels.42   
 
Firstly, company Z requested that Y’s action be stayed until the result of its tierce 
opposition against the arbitration award would be known.  Z argued that such a stay 

                                                 
40 [Chamber of Commerce and Industry Antwerp, 8 April 1999]; 
41 On 25 May 2007, the Cour de Cassation quashed the decision of the Court of Appeal in which it was 
decided that a breach of the rights of defense can only lead to a successful challenge if this breach had 
influenced the decision.  The logical next step will be that the Court of Appeal will set the arbitration award 
aside.  It can only be guessed what the consequences for the other proceedings will be; Belgium, Cour de 
Cassation, 25 May 2007, Nr. C.04 0281 N, unpublished. 
42 Both proceedings were fought in first instance and on appeal; 
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should only be refused if the arbitration award would have no effect on the third party.  
However, if the award did have a substantial effect, this effect should not come into play 
while the tierce oppostion against the award was still pending.  If not, the court would 
give effect to an award that may later be set aside.  This would lead to all kinds of 
complications.  Nevertheless, the Court of Appeal refused to stay its proceedings and 
attached an evidential value to the award.43  In its reasons for holding company Z liable, 
it was clear that the Court treated the findings of the award as a refutable presumption.  
The judgment reads: 

“[…] the findings in the arbitration award under point 4.2.3 (‘illegitimate 
bringing in of clients by [Company Z]’) and 4.2.4 (‘misrepresentation of the 
relation between [company Y and company Z]’), and the correct and reasoned 
conclusions made by the arbitrators, are not rebutted by [company Z].” 

 
Curiously enough, in the opinion of the Court there was no risk of contradiction between 
its own decision and the decision on the tierce opposition, since company Z – as a third 
party – was free to criticize the arbitral award before it.  An explanation for this statement 
may go in two directions.  Either the Court assumed that the objections of company Z 
against the findings of the award would be equally successful in the action before it and 
in the tierce opposition.  It is unclear on which ground that would be the case.  
Alternatively the Court assumed that Z’s tierce opposition would be rejected as 
inadmissible.   
 
The latter scenario is in fact what effectuated.  Shortly after the decision of the Court of 
Appeal, another Chamber of the same Court of Appeal decided on the tierce opposition 
against the arbitration award.44  The Court confirmed that the award affected the third 
party: 

“[…] the effect of judicial decisions on third parties is exclusively situated in the 
field of the law on evidence.  In subsequent proceedings, a decision of a judge can 
be invoked as evidence against third parties to this decision.  This is a refutable 
presumption to which attaches a legal evidential value.  This implies that a prior 
judicial decision is binding or sufficient evidence against a third party.  The judge 
(who has to decide the second dispute) is obliged to accept the contents of the 
evidence – the prior decision – as reflecting the truth, with a possibility for the 
third party to give counterevidence.  Thus, the appreciation of the evidence, 
disregarding the possibility of counterevidence, is not within the discretion of the 
judge.  All this is also applicable with regard to arbitral awards.” 

Despite the effect of the award on the Z, the Court ruled that Z’s tierce opposition was 
inadmissible (Cf. infra). 
 
8.14 In other words, Belgian courts have treated the findings of a prior decision as a 
refutable presumption against third parties.   In that regard, they make no distinction 
between the effects of court judgments and arbitration awards.   

                                                 
43 [Belgium, Court of Appeal Antwerp, 18 May 2006]; 
44 [Belgium, Court of Appeal Antwerp, 26 March 2007]; 
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C. France: opposabilité as an irrefutable presumption? 
 

8.15 Like its Belgian counterpart, the French Cour de Cassation makes a distinction 
between res judicata and opposabilité.  Moreover, the Cour de Cassation has declared at 
least twice that arbitration awards too are opposable against third parties.  However, it 
remains unclear what the scope of this “opposability” against third parties is.  The 
jurisprudence of the Cour de Cassation gives the impression that an award between others 
may also render a third party’s claim inadmissible, or that it may function as an 
irrefutable presumption against third parties.  In Belgium, both these effects are strictly 
reserved to inter partes situations. 
 
8.16 Thus, in SOFEMI v Comilog,45 SOFEMI filed a claim against Comilog, alleging 
that Comilog had abused its relation of economic dependence with SFPO, a company of 
which SOFEMI was the majority shareholder.  Comilog, however, relied on a prior 
arbitration award in which it was decided that SFPO was not the victim of any abuse of 
economic dependence by Comilog.  Therefore, SOFEMI could not now allege that it 
suffered damage by ricochet46 from such an abuse.  The Court of Appeal of Versailles 
accepted this argument and decided that SOFEMI’s claim was inadmissible.   
 
SOFEMI challenged this decision before the Cour de Cassation, arguing i.a. that the 
authority of res judicata of an arbitral award cannot be opposed against third parties.  The 
Cour de Cassation, however, rejected the challenge, stating that:  

“en énonçant que la sentence arbitrale, qui a autorité relative de la chose jugée 
entre les parties, n’en est pas moins opposable aux tiers, la cour d’appel, qui en a 
déduit que la SOFEMI était sans droit à invoquer le préjudice par ricochet qui 
aurait résulté pour elle d’un abus de dépendance économique dont la société 
SFPO n’a pas été reconnue victime par cette sentence, a statue à bon droit;” 

 
In other words, the arbitral award had more than an evidentiary value against the third 
party: it led to the inadmissibility of the third party’s claim.  Technically, this would 
imply that the merits of the third party’s claims are not considered.  Therefore, the third 
party would not be admitted to bring counterevidence to support its submission that 
Comilog abused the relation of economic dependence.  If that is so, the findings of the 
prior award would enjoy a negative res judicata effect against third parties, or at least 
operate as an irrefutable presumption.  
 
8.17 This conclusion is supported by the Cour de Cassation’s decision in Prodim v 
Distribution Casino France.47  In that case, Prodim concluded a franchise and supply 
contract with a married couple for the exploitation of their grocery shop.  The contract 
contained a priority right for Prodim, in case the couple would sell the shop.  Near the 
end of the contract, disagreements arose about a temporary extension of the contract.  
Shortly after the original end date of the contract, the couple sold its shop to Distribution 

                                                 
45 [France, Cour de Cassation, 7 January 2004]; 
46 Indirect damage; 
47 [France, Cour de Cassation, 23 January 2007]; 
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Casino France (DCF), even though Prodim had expressed its interest in buying the shop.  
An arbitral tribunal awarded damages to Prodim for breach of its priority right.  To come 
to that conclusion, the arbitrators determined that the contracts had been extended to the 
end of February 2002, so that the negotiations between the couple and DCF had taken 
place while the contracts – and the priority right - were still in force. 
 
Subsequently, Prodim initiated court proceedings against DCF.  According to Prodim, 
DCF had committed acts of unfair competition by taking part in the breach of the 
franchise and supply contracts and by disturbing its franchising network.  To support its 
claim, Prodim relied on the findings of the award.  However, contrary to the arbitral 
tribunal, the Court of Appeal accepted DCF’s argument that the contract had not been 
extended.  The Court considered that the triple identity test was not met, so that the res 
judicata effect of the arbitration award could not prevent it from reaching different 
findings.48 
 
The Cour de Cassation quashed this decision.49  Even though Cassation agreed that an 
award is only res judicata with respect to the dispute it has determined,50  this did not 
prevent the award from being opposable against third parties.  In this case the Cour de 
Cassation provided no further explanations about what should be understood under this 
‘opposabilité’ either.  What we can derive from the decision, however, is that 
opposabilité prevents the judge from making findings that are inconsistent with the 
findings of the award.  It is not clear whether these findings are binding, or only 
authoritative, so that the third party is allowed to give counterevidence, nor under which 
circumstances such counterevidence would be admissible.51   
 
8.18 The critique of two eminent commentators on this case, however, suggests that 
the Cour de Cassation has attached the value of an irrefutable presumption to the 
arbitration award. 

 

                                                 
48 Court of Appeal Caen, 24 March 2005, unpublished. 
49 [France, Cour de Cassation, 23 January 2007]; 
50 See Article 1476 of the New Code of Civil Procedure: “The arbitral award, from the moment that it has 
been given, will become res judicata with respect to the dispute that it has determined.”; this is further 
explained in Article 1351 of the Civil Code: “The force of res judicata takes place only with respect to what 
was the subject matter of a judgment. It is necessary that the thing claimed be the same; that the claim be 
based on the same grounds; that the claim be between the same parties and brought by them and against 
them in the same capacity.” 
51 That same day, the Cour de Cassation decided another case between Prodim and DCF.   In this case 
Prodim had obtained an arbitration award against Plantaurel, another of its former franchisees, in which it 
was decided that Plantaurel had illegitimately terminated the contract. Among the reasons, the award found 
that Prodim had committed no fault that could have justified the termination. Subsequently, Prodim filed a 
claim against DCF for unfair competition, stating that DCF had taken part in the illegitimate termination of 
the franchise contract by accepting Plantaurel in its network.  Unlike the arbitrators, the Court of Appeal 
was of the opinion that Plantaurel had committed certain faults, so that it was partially responsible for its 
own damages.  Although the Cour de Cassation did not answer the arguments based on the opposability of 
the award, there can be no doubt that the Cour would have come to the same solution.  [France, Cour de 
Cassation, 23 January 2007, n° 05-19.001]; 
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JARROSSON recognizes that judgments and arbitration awards are opposable against third 
parties.  This opposabilité would require third parties “de prendre en considération la 
modification de l’ordonnancement juridique réalisée par le dispositif de la sentence 
intervenue entre le franchiseur et le franchisé”.  In other words, the opposablilité would 
be limited to the operative part of the award.  Thus, Prodim could only oppose against 
DCF that the couple had been ordered to pay damages, a finding that was simply 
irrelevant for DCF in the case at hand.  However, the effect the Cour de Cassation 
granted to the prior arbitration award was not limited to the dispositive part of the award.  
What was sought by Prodim – and accepted by the Court - was to integrate part of the 
reasoning of the arbitral award (namely the date on which the contract ended) into the 
reasoning of the Court.  In Jarrosson’s opinion, such an effect would amount to res 
judicata, more precisely under its “positive” form.   However, unlike opposabilité, res 
judicata should be strictly relative, so that such an effect should not be admissible against 
third parties.  
 
Thus, similar to the Belgian Cour de Cassation, Jarrosson distinguishes between res 
judicata and opposabilité.  Res judicata has a negative aspect, namely the inadmissibility 
of an identical claim; and a positive aspect, namely the evidential value of the findings in 
the reasoning.  Both aspects are strictly limited to the parties.  However, Jarrosson’s 
interpretation of the term opposabilité is very different from that of the Belgian Cour de 
Cassation.  According to Jarrosson’s interpretation, opposabilité should rather be 
understood as an irrefutable presumption against third parties, however limited to the 
findings of the dispositive part of the decision.52  Therefore, his critique focuses on the 
fact that the Court de Cassation attached such an effect to an element of the reasoning.   

 
MAYER focuses his critique on the third party’s rights of defense.53  He rejects the 
decision of the Cour de Cassation because third parties should be able to present their 
own defense. The critiques of both authors indicate that, at this point, the opposabilité 
granted to arbitration awards by the French Cour de Cassation is understood to create an 
irrefutable presumption against third parties. 

 
8.19 The decision in ICC case n° 13509 is in line with the effects suggested by 
Jarrosson (and Mayer).  In this case, the Tribunal did not consider itself bound by French 
law, but used French law as “an important source of inspiration”, particularly as to the 
basic concepts concerning the effects of an award vis-à-vis third parties.  Firstly, the 
Tribunal described the negative authority of res judicata, which – in the Tribunal’s 
opinion – was very similar to the Common Law concept of cause of action estoppel.  
Secondly, the Tribunal described the positive authority of res judicata, which allows a 
party “de se prévaloir, à l’encontre de son adversaire, de la position déjà consacrée dans 
un précédent jugement (ou une précédente sentence), position sur laquelle elle peut dès 
lors s’appuyer dans le cadre de son argumentation”.  This effect would be labeled issue 
estoppel or collateral estoppel in common law.  While only the negative authority would 

                                                 
52 Such a conclusion may be supported by the wording of Article 480 of the French Code of Civil 
Procedure; see also [France, Cour de Cassation, 4 July 2007], in which the Cour de Cassation founded the 
opposability of a judgment on that Article 480 (juncto Article L. 112-6 of the Insurance Code);   
53 [Mayer 2007], p. 773; 
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require that the object of the claim and the cause of action are identical, both forms of res 
judicata would require that the parties are identical. 
  
8.20 Despite the critiques, the French Cour de Cassation recently reconfirmed the 
opposability of an arbitration award against third parties, even though this decision rather 
seems to involve the effect of an arbitration award in favor of third parties.54   
 
Anyway, even if these recent decisions of the French Cour de Cassation seem to suggest 
that the findings of an arbitration award, the operative part as well as the reasoning, create 
an irrefutable presumption against third parties, in all three cases the third party was in a 
particular relation of interdependence with one of the parties to the arbitration award.  It 
may very well be argued that the ground for the irrefutable presumption is to be found in 
that relation.  The influence of the legal relation between the parties and the third party 
will be discussed in the next Chapter. 

 
8.21 Finally, a most interesting case came before the Court of Appeal of Grenoble in 
2008.  This was yet another case in the series of cases brought by Prodim against its 
former franchisees and their alleged accomplices for breach of a priority clause.  This 
time, Prodim had gained cause in an arbitration against Larodis.  Subsequently, Prodim 
claimed damages against Distribution Casino France (DCF), the company that had taken 
over the business of Larodis, alleging that it had knowingly taken part in the breach of the 
priority clause.  Prodim invoked the arbitration award as evidence that Larodis had 
indeed breached that clause.  The Court of First Instance found that the arbitration award 
was opposable against DCF “sauf à justifier que la décision contestée a été réformée ou 
rétractée sur tierce opposition de la défenderesse”.  In those proceedings, however, DCF 
had not initiated a tierce opposition, and was ordered to pay damages. 
 
On appeal, the Court of Appeal of Grenoble confirmed that an arbitration award is 
opposable against third parties “à l’égard desquels elle constitue un fait juridique”.  
However, the award “ne s’impose à eux qu’autant qu’elle ne leur fait pas grief”.  The 
latter statement is very similar to the ruling of the Belgian Cour de Cassation that a 
judgment is opposable against third parties but cannot give rise to obligations on third 
parties.  While we rejected the application of this rule by the Cour de Cassation to the 
facts in Unie der Assuradeuren, we do approve its application by the Court of Appeal of 
Grenoble.  The latter Court found correctly: 

“Dès lors que pour fonder leur accusation de tierce-complicité les Sociétés 
Prodim et C.S.F. doivent caractériser l’existence d’un fait principal fautif 
imputable à la société Larodis, la sentence arbitrale litigieuse, qui a consacré la 
responsabilité contractuelle de cette dernière, est nécessairement préjudiciable à 
la Société D.C.F.” 

 
This decision implies that the findings of the arbitral award must have an effect against 
the third party, since otherwise the Court would not decide that the award prejudices the 
third party.  The following statement of the judgment clarifies the nature of that effect: 

                                                 
54 [France, Cour de Cassation, 2 December 2008]; 
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“N’ayant été ni partie ni représentée à la procédure d’arbitrage, et sauf à la 
priver de toute possibilité de discuter le fait générateur de sa propre 
responsabilité, la Société D.C.F. justifie d’un intérêt direct et personnel à 
contester le principe même de la faute qui a été consacrée par la juridiction 
arbitrale.” 

 
In other words, tierce opposition was the only admissible way for DCF to rebut the 
finding in the award that Larodis had breached the priority clause.  If DCF had not 
initiated the tierce opposition, the award would have been an irrefutable presumption 
against it.  Nevertheless, this decision also suggests that there must be a possibility for the 
third party to rebut the findings of an arbitration award between others.  Hence, an award 
would not automatically create an irrefutable presumption against third parties, but a 
presumption that may be rebutted by initiating tierce opposition. 
 
8.22 At the moment of this writing, the judgment of the Court of Appeal  is subject to 
pending proceedings before the Cour de Cassation.  We may only hope that the decision 
of the Cour de Cassation will bring some more clarity with regard to the nature of the 
effects against third parties.  However, from the prior jurisprudence of the Court de 
Cassation, it may be expected that the Cour de Cassation will treat the award as a 
refutable presumption, which may be rebutted if the third party initiates tierce opposition. 

 
 
 

D. Other courts and tribunals: moral authority 
 

8.23 Not all courts and arbitral tribunals have explicitly recognized the effects of a 
prior arbitral award against third parties.  However, given the inconveniences resulting 
from a complete denial of effects, and the risk of inconsistency in particular, courts and 
tribunals seek remedies that may restore the unity of the legal system.   

 
8.24 One such method is to recognize the “moral authority” of prior decisions.55  Even 
DE PAGE, who strictly defended the requirement of privity for res judicata, conceded in a 
footnote: 

“Mais il est aussi évident qu’en fait (quoique l’exception de chose jugée doive être 
repoussée en droit), rien n’empêche le juge de se prononcer dans le même sens 
que son prédécesseur.  C’est ce qui se présentera toujours si le procès a été bien 
jugé, et que, nonobstant l’intervention d’une nouvelle partie, il n’y a aucune 
raison de décider autrement.”56 

                                                 
55 In HOBÉR’s opinion, the risk of conflicting findings can only be dealt with effectively if the subsequent 
tribunal recognizes the binding nature of the determination of identical issues by the first tribunal, or at 
least recognizes the persuasive effect of such determination; [Hobér 2005] p.248; 
56 [De Page 1967] p. 1050; KREMSLEHNER notes that de facto , in civil law countries, courts have a 
tendency to follow the opinion of other courts which have already taken evidence for and decided upon a 
certain factual or legal issue ; [Kremslehner 2007] p. 138 ; SCHNEIDER states that one may expect that the 
second court will adopt a solution different from that of the first court only when there are very serious 
reasons to do so ; [Schneider 1990] p.115 ;   
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This “moral authority” of prior decisions - as opposed to the formal authority of res 
judicata57 - has also been recognized in the United States.  In Triplett v Lowell the U.S. 
Supreme Court accepted that a decision between others – even if it was not binding - 
could by comity be given great weight and persuade the court to render a like decree.58 
 
Arbitral tribunals too attach a certain weight to prior arbitration awards, even if the 
parties are not identical.59  For example, in ICC case n° 7061, multiple parties had 
entered into one project.   One party obtained a favorable award in which the tribunal 
found that there was deceit at the time that one of the supply agreements had been 
concluded.60  In subsequent proceedings against a third party, the party sought to rely on 
those findings to support its allegation of deceit with regard to another supply contract.  
The Tribunal stated: 

                                                

“This arbitration tribunal is not bound by the X award; nor are the parties to 
these arbitration proceedings.  There can be no issue estoppel.  Nonetheless, it 
provides a helpful analysis of the common factual background to this dispute.  
Accordingly, we have borne its findings and conclusions in mind, whilst taking 
care to reach our own conclusions on the material submitted by these parties in 
these proceedings.”61 

 
Likewise, in ICC case n° 6363, the Tribunal stated that even though the previous decision 
was not res judicata since the parties were not identical, it could not be ignored.  Parts of 
the decision were treated as an authoritative ruling.62   
 
8.25 In other words, courts and tribunals do attach a certain evidential value to prior 
arbitration awards against third parties.  However, the officious character of this effect 
makes is very difficult for both parties and third parties to evaluate its impact.  This leads 
to legal uncertainty.  Moreover, third parties, relying on the principle of privity, may 
underestimate the impact a prior decision may have on them, so that they will not defend 
vigorously enough against the findings of such decisions.  In such cases, it is not the 
effect of the decision as such, but the uncertainty surrounding that effect which violates 
the third party’s rights of defense.  
 

 
57 The ILA stated that res judicata is to be distinguished from persuasive precedent between different 
parties; [ILA Final Report] n°16; 
58 MOTOMURA notes that most courts admit arbitral findings into evidence when they do not find collateral 
estoppel; [Motomura 1988] p. 81; Cf. [McCoid 1991] p. 493, further stating that a prior judgment might be 
prima facie evidence in a subsequent suit between the loser and a third party on the same issue; See also 
[Redfern and Hunter 2004] n° 8-75: “The award would not be res judicata in any subsequent claim against 
the third party, but it should be of persuasive significance”; 
59 [Wautelet and Vermeersch 2006] p. 107; Cf. [Mayer 2004] p. 190: “Les modalités plus légères, tel le fait 
de prendre en compte ce qui a déjà été jugé par une autre juridiction, sont admises mais avec des effets 
moins larges.”;  
60 [ICC award in case n° 7056]; 
61 [ICC award in case n° 7061]; See [Hanotiau 2005] p. 252; and [Hanotiau 2003] p. 50; eventually the 
Tribunal found that there had been no deceit; 
62 Namely, the parts on the position of the domestic law of one of the parties on certain matters; [ICC award 
in case n° 6363]; see [Hanotiau 2003] p. 50; [Wautelet and Vermeersch 2006] p. 107; 
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8.26 For the same reason we disagree with the courts and commentators who attach a 
variable evidential value to prior decisions depending on the circumstances.63  This is for 
instance the case in the Netherlands.64 Under this theory, a decision granted by default, 
for instance, would have a limited authority, while a decision rendered after an elaborate 
discussion would have a high authority.65  The same applies to arbitration awards.66 
 
The English courts have principally rejected such an approach, since it would lead to a 
virtual re-run of the prior proceedings.  Moreover, even in the Netherlands it may be 
argued that the value of the decision is rather that of a refutable presumption.  Thus, in a 
key decision,67 the Dutch Supreme Court stated that: 

“The circumstance that the claim between the creditor and the caution was 
preceded by proceedings against the main debtor can have an influence on the 
second proceedings.  In the latter proceedings the caution has the opportunity to 
present material to withhold the judge from attaching value to what happened in 
the first proceedings and, if this fails, to provide counterevidence.” 68  

 
Furthermore, if the prior decision was rendered by default, or the defendant did not 
litigate vigorously, it will be relatively easier for third parties to rebut the findings of the 
prior decision, while this will be more onerous if the case was vigorously litigated.   
Therefore, the difference between these two approaches will be very limited in practice.  
However, the approach of the refutable presumption offers the advantage of higher 
predictability and should therefore be preferred. 

                                                 
63 See [Veegens 1972] p. 49 e.s.; [Stein and Rueb 2003] p. 126: this evidential value is not specifically 
provided by statute; however, it is founded on the general rule of Art. 152, section 2 of the Code of Civil 
Procedure; 
64 In Belgium, TAELMAN suggested a similar approach in his PhD thesis; so far, however, the Belgian 
Courts do not seem to have followed this suggestion; 
65 [Hugenholtz and Heemskerk 1998] p. 105; 
66 [Wieten 1981] p. 86; 
67 [Netherlands, Supreme Court Netherlands, 1 December 1939]; 
68 See also [Wieten 1981] p. 86, where it is  stated that counterevidence may be presented; 
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III. HOW TO REBUT THE PRESUMPTION 
 

A. Tierce opposition 
 
 

1. Current status of the law 
 

a. In general 
 

8.27 In France and Belgium, “tierce opposition” is of particular importance for the 
existence and scope of the effects attributed to a decision against third parties.  Article 
582 of the French Code of Civil Procedure provides an accurate definition of this means 
of recourse: 

“La tierce opposition tend à faire rétracter ou reformer un jugement au profit du 
tiers qui l’attaque. 
Elle remet en question relativement à son auteur les points jugés qu’elle critique, 
pour qu’il soit à nouveau statué en fait et en droit.” 

 
In Common Law systems, there is no recourse against judgments or awards that is 
specifically reserved to third parties.  Sometimes the term tierce opposition is translated 
as “third party action”.  However, in Common Law jurisdictions, and the United States in 
particular, a third party action may refer to the (forced) intervention of a third party in 
ongoing proceedings.  To avoid confusion, this study therefore uses the original French 
term “tierce opposition”.   

 
8.28 Where tierce opposition is provided by statute, this is generally considered to be 
an indication that a decision between others may affect third parties.  However, there is 
discussion whether a third party must institute tierce opposition against a prior decision 
before it is allowed to rebut the findings of that decision.   
 
The idea that a third party would be required to do so might be derived from the 
jurisprudence of the Belgian and French Cour de Cassation.  Originally, the Belgian Cour 
de Cassation stated that a judgment between others is opposable against third parties, 
under the reservation of the “means of recourse” (plural) the law grants to third parties 
“and tierce opposition in particular”.  Most authors derived from this wording that tierce 
opposition is optional.69  Thus, a third party may also rebut the presumption without 
instituting tierce opposition.   
 
In Unie der Assuradeuren, the Cour de Cassation slightly altered its wording: 

“Attendu que, si l’autorité de la chose jugée est relative et ne peut être opposée 
qu’entre parties, la décision a cependant force probante vis-à-vis des tiers qui 
n'étaient pas partie au litige, sous réserve du moyen de droit que la loi reconnaît 

                                                 
69 [Van Compernolle 1994]  p. 653; [Castermans 2004]; [De Leval 2005] 
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à ces tiers de faire tierce opposition soit par action principale, soit par action 
incidente. 

The words “du moyen de droit” (singular) might give the impression that tierce 
opposition is the only way for a third party to rebut the presumption.  The Court of 
Appeal of Antwerp, for instance, was of the opinion that this was the case.70 
 
However, in our opinion this is not what the Cour de Cassation decided.71  Literally, the 
Cour de Cassation does not state that tierce opposition is a requirement to rebut the 
presumption, so that the presumption would be irrefutable if the third party fails to 
institute this means of recourse.  Rather, the Cour de Cassation states that a judgment is a 
refutable presumption against third parties, unless the third party institutes tierce 
opposition.  If the tierce opposition is successful, the judgment is no longer opposable 
against that third party and thus has no evidential value whatsoever.  If the third party 
does not institute tierce opposition, the decision is merely a refutable presumption.  It is 
only when the third party institutes tierce opposition and fails that the findings of the 
decision become a binding, irrefutable presumption against that third party.  Any other 
interpretation would be in conflict with Article 1124 of the Belgian Code of Civil 
Procedure which provides that  

“[l]e défaut d’exercice de la tierce opposition ne prive pas le tiers des droits, 
actions et exceptions qui lui appartiennent”.72   

 
8.29 The French Code, by contrast, does not contain a provision similar to Article 1124 
of the Belgian Code.  Furthermore, at several occasions the French Cour de Cassation has 
treated the failure to challenge a decision, even though such a challenge was explicitly 
provided for third parties by statute, as a ground to bind a third party to that decision.73   
 
For example, in a recent case, Mr. X had given his goods in mortgage as a guarantee for a 
loan granted to the company ‘Cheval pour tous’ by ‘la Caisse de crédit mutual Bernstein’ 
(Bernstein).  After the main debtor went bankrupt, Bernstein obtained an order for the 
sale of the immovable property of Mr. X.  Mr. X unsuccessfully challenged the order 
before the French Cour de Cassation.   The Cour de Cassation reasoned: 

“Mais attendu que le tiers constituant d’une sûreté réelle est une personne 
intéressée au sens de l’article 103 de la loi du 25 janvier 198574 ; que faute 

                                                 
70 [Belgium, Court of Appeal Antwerp, 26 March 2007]; 
71 Castermans also formulates his critique against the judgment stating that it “seems to imply” and under 
the condition “if this is the real scope of the judgment”; [Castermans 2004] 
72 [Van Compernolle 1994] p. 653; 
73 [France, Cour de Cassation 7 March 2006];  this is a clearer confirmation of the Cour de Cassation’s 
decision of 22 October 1996, which stated: “Attendu qu’en rejetant la demande de la banque contre les 
cautions, en dépit de l’admission de sa créance au passif de la société, sans constater que l’état des 
créances avait été contesté par ces dernières aux formes et délais des articles [101 et 103 de la loi du 25 
janvier 1985] et que s’admission n’avait pas acquis de la chose jugée à leur égard, la cour d’appel n’a pas 
donné de base légale à sa décision ;” 
74 This Article reads:  
“Les décisions d'admission ou de rejet des créances ou d'incompétence prononcées par le juge-
commissaire sont portées sur un état qui est déposé au greffe du tribunal. Toute personne intéressée, à 
l'exclusion de celles mentionnées à l'article 102, peut en prendre connaissance et former réclamation dans 
un délai qui sera fixé par décret en Conseil d'Etat.   
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d’avoir exercé le recours qui lui est ouvert en application de ce texte, la décision 
passée en force de chose jugée rendue par le juge compétent de la procédure 
collective dans les rapports entre le créancier et le débiteur s’impose au tiers 
constituant, quant à l’existence et au montant de la créance assortie de la 
sûreté ;” 

In other words, this decision suggests that if a third party fails to make use of the 
proceedings available to him to challenge a decision between others, the findings of that 
decision become binding on the third party and function as an irrefutable presumption. 

 
Several other examples are available.  Thus, the Cour de Cassation decided that the Court 
of Appeal had rightfully refused to examine the objections of a guarantor who had not 
initiated tierce opposition against the judgment that opened the winding-up proceedings 
of the main debtor.75  Similarly, the Cour de Cassation confirmed the decision of the 
Court of Appeal which had rejected the claim of an insurer who had acquired rights by 
subrogation, based on the res judicata effect of a judgment against the policy holder 
against which the insurer had not initiated tierce opposition.76  
 
However, in all these cases it is unclear whether the irrefutable character of the 
presumption or the inadmissibility of the claim were inspired by the specific legal relation 
of the third party to the parties, by the fact that the third party did not initiate the tierce 
opposition, or by a combination of both.77  The influence of the specific legal relation of 
certain third parties (such as guarantors, or persons who acquired rights by subrogation) 
to the relation of the parties will be discussed in the next Chapter. 
 
8.30 Further, Article 1129 of the Belgian Code of Civil Procedure and Article 586 of 
the French Code of Civil Procedure provide that the parties may notify the judgment to a 
third party.  If the third party does not initiate tierce opposition within three or two 
months respectively after this notification, he is no longer allowed to do so.78  If it is 
indeed so that third parties are required to institute tierce opposition before they are 
allowed to rebut the findings of the decision, these articles would provide the parties with 
a relatively quick and easy way to upgrade the refutable presumption of their decision to 
an irrefutable presumption against those third parties they may wish to bind to the 
findings of the decision. 

 
                                                                                                                                                  
Le juge-commissaire statue sur la réclamation, après avoir entendu ou dûment appelé le mandataire 
judiciaire et les parties intéressées. 
Le recours contre la décision du juge-commissaire statuant sur la réclamation est porté devant la cour 
d'appel.” 
75 [France, Cour de Cassation, 6 June 2000]; see also [France, Cour de Cassation, 13 February 2007], in 
which the Cour de Cassation ruled that a third party could not dispute the date fixed by a court as the date 
on which a company in liquidation had ceased to pay, if that third party had not filed a tierce opposition 
against that decision within the forms and delays provided by statute; thus the Cour de Cassation concluded 
that the Cour d’Appel could state that the decision fixed that date erga omnes, without violating Article 
1351 of the Civil Code; this conclusion was supported by the fact that the decision was published in the 
Bulletin Officiel des Annonces Civiles et Commerciales (B.O.D.A.C.C.); 
76 [France, Cour de Cassation, 4 June 1996]; 
77 Cf. infra; 
78 See [Guinchard 2006] p. 1166; 
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b. Arbitration awards 
 

8.31 As to arbitration awards, the situation is even more obscure.  Firstly, the Belgian 
Code of Civil Procedure does not provide for tierce opposition against an arbitral award 
at all.  The French Code, by contrast, does provide for tierce opposition, however only 
against awards in national arbitration (Art. 1481 CCP).   
 
Until recently  the Belgian, as well as the French jurisprudence were silent on the 
question whether and how the third party could practically resist the opposability of the 
award and what the role of tierce opposition would be in that regard.  Recent caselaw has 
shed some light on the subject.  Thus, in 2008 the Court of Appeal of Grenoble decided 
that a third party did have a sufficient interest to institute tierce opposition against an 
award since: 

“N’ayant été ni partie ni représentée à la procédure d’arbitrage, et sauf à la 
priver de toute possibilité de discuter le fait générateur de sa propre 
responsabilité, la Société D.C.F. justifie d’un intérêt direct et personnel à 
contester le principe même de la faute qui a été consacrée par la juridiction 
arbitrale.” 

The words “sauf à la priver de toute possibilité de discuter” suggest that tierce opposition 
was the only admissible way for DCF, the third party, to rebut the findings of the award.  
If DCF had not initiated the tierce opposition, the award would have been an irrefutable 
presumption against it.79   
 
8.32 This was a case of national arbitration, in which the French Code of Civil 
Procedure explicitly provides for tierce opposition.  The question is, however, whether 
tierce opposition against an arbitration award is also admissible and necessary in cases 
where the arbitration statute does not provide for it. Or, whether the unavailability of 
tierce opposition against arbitration awards signals that an award has more or lesser 
effects against third parties than a court judgment.  In ICC case n° 13509, the arbitral 
tribunal rejected such a suggestion: 

“Il n’est d’ailleurs pas imaginable que le législateur ait voulu, en écartant la 
tierce opposition en matière internationale, priver par là tout tiers de la 
possibilité d’invoquer sa qualité, transformant ainsi l’autorité relative de chose 
jugée en autorité absolue, en méconnaissant en même temps le principe de la 
contradiction.” 

Thus, third parties should be able to exercise their rights of defense, even if the applicable 
statute does not explicitly provide for tierce opposition.  Some authors have suggested 
that in such cases tierce opposition could pragmatically be founded on the rights of 
defense.   
 
The Court of Appeal of Antwerp, however, rejected a tierce opposition against an 
arbitration award on that basis.  In the same case that gave rise to the Antwerp Court of 
Appeal’s decision that an arbitration award creates a refutable presumption against third 

                                                 
79 Cf. supra; at the moment of writing, this judgment is subject to ongoing proceedings before the Cour de 
Cassation; 
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parties, the third party in question also filed a tierce opposition against the arbitration 
award.  The third party argued that, even though the Belgian Code of Civil Procedure 
does not provide for a tierce opposition against arbitral awards, such an action should be 
allowed since only a tierce opposition could guarantee his rights of defense.  The fact that 
the award as such was opposable against him would entitle the third party by law to 
initiate a tierce opposition.  The Court disagreed stating that: 

“[…] the rights of defense of a third party in regard to an arbitral award are 
sufficiently guaranteed, because the third party can defend itself against the effect 
of the arbitral award, by – in later proceedings – bringing counterevidence 
according to the rules of evidence.  [The Third Party] has in effect had this 
opportunity […].” 

 
 

8.33 This decision can only be approved.  Requiring - or even just allowing tierce 
opposition - might indicate that an arbitral award works as an irrefutable presumption 
against third parties.  However, if the award is principally treated as a refutable 
presumption, tierce opposition as a requirement to give counterevidence only has an 
added value in certain specific cases.  The following paragraphs discuss this submission 
from three perspectives: the effects, the burden of proof and the procedural aspects of 
tierce opposition. 

 
 
 
 

2. Evaluation of the requirement of tierce opposition 
 

a. From the perspective of the effects 
 

8.34 The first and most significant test for the usefulness and/or necessity of tierce 
opposition to rebut the findings of a prior decision is to examine whether a successful 
tierce opposition has other effects than a successful rebuttal of the presumption without 
tierce opposition. 
 
8.35 Unlike a challenge or appeal, a successful tierce opposition does not necessarily 
quash the original decision.  In normal circumstances, it merely implies that the decision 
is no longer “opposable” against the third party.  However, between the parties and vis-à-
vis all other third parties, the decision does not seize to exist.  Thus, the first part of 
Article 591 of the French Code of Civil Procedure reads:  

“La décision qui fait droit à la tierce opposition ne rétracte ou ne réforme le 
jugement attaqué que sur les chefs préjudiciables au tiers opposant.  Le jugement 
primitif conserve ses effets entre les parties, même sur les chefs annulés. […]” 

Likewise, Article 1130 of the Belgian Code reads:  
“La juridiction qui accueille le recours en tierce opposition, annule, en tout ou en 
partie, la décision attaquée, à l’égard du tiers seulement. […]”   

 209



CHAPTER 8 – REFUTABLE PRESUMPTION AGAINST THIRD PARTIES 

Therefore, a successful tierce opposition results in two inconsistent decisions: the original 
decision and the decision on tierce opposition.   

 
8.36 The only exception to this limited effect would be the case where the resulting 
inconsistency is of such importance, that the original and the new decision are 
irreconcilable.  Thus, Article 591 of the French Code of Civil Procedure continues:  

“[…] Toutefois la chose jugée sur tierce opposition l’est à l’égard de toutes les 
parties appelées à l’instance en application de l’article 584.”  

This Article 584 states that in case of inseparability, tierce opposition is only admissible 
if all parties are called to the suit.80  Likewise, Article 1130 the Belgian Code states that 
tierce opposition annuls the decision vis-à-vis all parties if the enforcement of the original 
decision would be irreconcilable with the enforcement of the new decision.81   The 
Belgian and French Cour de Cassation used to apply a similar concept of inseparability, 
namely the impossibility “d’exécuter en même temps deux décisions”.82  Such a situation 
may, for instance, occur when a tenant successfully contests a decision which orders the 
demolition of the building he occupies.83   

 
8.37 Under this interpretation of the rules, inseparability is the only case in which 
tierce opposition may have an added value from the perspective of the effects.  In all 
other cases, the effect of a successful tierce opposition would be no different from the 
effects of a successful rebuttal without tierce opposition.  In case of inseparability, there 
should be a hierarchy between the first and the second decision, regardless whether the 
second decision results from a tierce opposition or the simple rebuttal by a third party in 
other proceedings.  If the first decision would be highest in the hierarchy, this would 
imply that that the rebuttal by a third party would only have a theoretical, but no practical 
effect.  Such a lack of effective recourse could be considered a violation of the third 
party’s rights of defense.  Therefore, we may assume that the second decision is highest 
in the hierarchy.  However, under that assumption it is necessary to allow all parties 
involved in the enforcement of the first decision an opportunity to be heard in the second 
proceedings, whether these are labeled tierce opposition or not.   

 
8.38 In recent cases, the French courts tend to apply a more lenient approach to 
inseparability based on the “legal” impossibility to enforce the original decision and the 
decision on tierce opposition simultaneously.  Thus, in a case before the French Cour de 
Cassation,84 a court had annulled the life insurance contract of Ms. X and ordered the 
insurance company to refund the sums paid by Ms. X, which the insurance company 
immediately did.  The beneficiary of the life insurance, however, successfully filed a 
tierce opposition against that judgment.  The Court ordered the insurance company to pay 
the sums due under the insurance to the beneficiary, since meanwhile Ms. X had passed 
                                                 
80 By contrast, the Belgian Code requires in all cases that all parties to the original judgment are party to the 
tierce opposition; Art. 1125 Code of Civil Procedure; 
81 Under the Belgian Code, all parties to the decision must be parties to the tierce opposition, whether there 
is a risk of inseparability or not.   
82 See, for instance, [France, Cour de Cassation, 27 June 1990]; [France, Cour de Cassation, 21 June 1995]; 
[France, Cour de Cassation, 21 November 1996;  
83 Cf. [Guinchard 2006] p. 1158; 
84 [France, Cour de Cassation, 30 April 2003]; 
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away.  The insurance company objected to such an order, arguing that the judgments 
were inseparable given the fact that the first judgment found that the contract was null 
while the second judgment ordered the company to perform that same contract.  The 
Court of Appeal of Nîmes, however, rejected the argument, stating that it was not 
impossible to execute the orders of both judgments simultaneously. 
 
The Cour de Cassation quashed this decision: 

“Qu’en statuant ainsi, alors qu’il existait une impossibilité juridique d’exécution, 
tenant à la contrariété entre les deux décisions, l’une annulant les contrats et 
l’autre en ordonnant l’exécution, la cour d’appel a violé les textes susvisés;” 

 
Likewise, after a leaseholder was informed that part of the lands under the lease could not 
be utilized as vineyard for the appellation “AOC Graves”, he claimed damages from the 
lessor for breach of contract and against the notary for professional misconduct.  The 
Court convicted both the lessor and the notary in solidum.  Subsequently, the insurance 
company of the notary filed a tierce opposition against this judgment.  The Court of 
Appeal of Bordeaux accepted the challenge in as far as the judgment found that the 
notary was liable and ordered the notary to pay.  However, the Court rejected the claims 
in as far as they concerned the liability of the lessor, arguing that there was no 
inseparability between a claim based on the contractual liability of the lessor and a claim 
based on the liability “quasi-délictuelle” of the notary. 
 
Again, the Cour de Cassation quashed this decision, stating that the first judgment found 
that the lessor was liable since he had not delivered lands that were entirely fit as 
vineyard for the appellation AOC Graves, while the judgment on tierce opposition 
rejected the liability of the notary, finding that the lease in question did not require that 
the lands were entirely fit for that purpose.  In the opinion of the Cour de Cassation, such 
an inconsistency necessarily implied that the first judgment would be annulled in its 
entirety.85 

 
8.39 BOYER referred to this type of cases to support his submission that a successful 
tierce opposition should have an absolute effect – i.e. an effect vis-à-vis all parties and 
third parties - whether or not the first and the second judgment can be enforced 
simultaneously.86  He illustrated his opinion by reference to a case in which a first 
judgment between Primus and Secundus finds that Primus has a right of passage over the 
lands of Secundus, and subsequently Tertius, the co-proprietor of those lands, 
successfully contests that decision by means of tierce opposition.  Both judgments cannot 
be enforced simultaneously.  Therefore, these decisions would be inseparable, also under 
the strict (Belgian) definition of inseparability.  However, in Boyer’s opinion, the real 
inseparability in this case does not lay in the fact that Primus cannot be prevented and 
allowed to pass the lands at the same time, but in the fact that the right of passage would 
exist and not exist at the same time.  If the arguments and/or evidence presented by the 
third party have convinced the court that the original decision is inaccurate or simply 
wrong, it would be unfair that this decision would continue to affect the parties and all 
                                                 
85 [France, Cour de Cassation, 20 March 2007]; 
86 [Boyer 1951] p. 194-195; 
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other third parties.  Therefore, Boyer suggests that tierce opposition should always restore 
the inaccuracy of the first decision erga omnes.87   

 
8.40 Even though such a larger effect would avoid inconsistency to the furthest 
possible extent, it would also foster legal uncertainty and inefficiency.  No decision 
would be final as long as there were third parties with a potential interest in contradicting 
any of the findings of that decision.  Moreover, each time that one of the findings of a 
prior decision, factual or legal, would come under discussion in subsequent proceedings, 
all parties to the prior decision would have to be offered an opportunity to be heard, since 
they would be bound by the result of the re-litigation.  Furthermore, not only would the 
finding itself have to be re-litigated, the second decision maker would also have to 
consider and decide the implication of a contrary finding on the remainder of the original 
decision.  As such, other findings and decisions, including the operative part, may have to 
be reconsidered too.  Potentially, the practical consequences of the execution of the 
original decision may have to be undone.   
 
In as far as the original decision and the decision involving the third party are 
simultaneously enforceable, all these consequences of a generalized absolute effect of 
tierce opposition unnecessarily undermine the finality of the first decision.88 
 
8.41 From the above, we may conclude that tierce opposition has no added value 
compared to a rebuttal without tierce opposition.89  If the allegations of the third party 
could result in a second decision that cannot be simultaneously enforced with the original 
decision – and only then - all parties to the original decision should be bound by the 
second decision, and therefore offered an opportunity to intervene.  This effect, however, 
would be equally necessary if the third party claims a result that is incompatible with a 
prior decision, even if the third party would not contest any of the findings of that prior 
decision.  Moreover, such a way of proceeding does not necessitate a specific instrument 
such as tierce opposition and may perfectly be integrated in ongoing proceedings on the 
merits, at least in as far as this is possible from the perspective of jurisdiction (cf. infra).  

 
8.42 From the perspective of effects, we may also question the usefulness of the 
Belgian Code of Civil Procedure’s requirement to involve all parties to the original 
decision for tierce opposition to be admissible.  Even though the participation of all 
relevant parties undoubtedly enhances the accuracy of the decision on tierce opposition, 
the question is whether parties that will not be affected by the decision on tierce 
opposition should be bothered with the re-litigation of issues that are and will remain 
finally decided in their regard.  

 

                                                 
87 [Guinchard 2006] p. 1171; 
88 This is probably how Mourre’s opinion that tierce opposition should not be allowed has to be understood; 
the author states: “ouverte pendant trente ans et impliquant la dévolution du litige à une juridiction 
étatique, la tierce opposition serait probablement contraire à la sécurité juridique et à l’exigence de 
confidentialité qui caractérise l’arbitrage international.”; [Mourre 2001] n° 24; 
89 In the Netherlands, it is stated that tierce opposition is only useful if counterevidence is forbidden; see 
[Veegens 1972] p. 48; referring to [Wiersma 1952]; 
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b. From the perspective of the burden of proof 
 

8.43 A second parameter to evaluate the usefulness and necessity of tierce opposition 
is whether the burden of proof on the third party is different if he institutes tierce 
opposition or simply seeks to rebut the findings of the decision without instituting tierce 
opposition.   In other words, does the court on tierce opposition re-examine the issues as 
if the judgment does not exist; or does the contested judgment have a certain authority, 
possibly akin to that of a rebuttable presumption?90  Only in the former case, a 
requirement of tierce opposition would have an added value. 
 
8.44 The Belgian Code of Civil Procedure provides no indication whatsoever in this 
regard.  By contrast, Article 582 of the French Code of Civil Procedure states that tierce 
opposition brings back into issue the points decided, so that a new ruling may be given on 
the factual and legal grounds.  However, the meaning of “bringing back into issue” is 
unclear. Certain decisions may give the impression that on tierce opposition the issues 
decided in the award are re-examined as from a tabula rasa.  Thus, in Prodim v DCF, the 
Court of Appeal of Grenoble came to the opposite conclusion than the award against 
which the tierce opposition was directed on a crucial issue.  In reaching its conclusion, 
the Court of Appeal did not make any reference to the findings of the arbitral award, let 
alone that it would indicate why it disagreed with the arbitrators.   

 
Nevertheless, the mere institution of a tierce opposition does not make the original 
decision disappear.  This may be illustrated by a case before the French Cour de 
Cassation in which the Cour quashed the decision of the Court of Appeal since the latter 
had accepted a tierce opposition based on the finding that the prior judgment had been 
obtained by fraud, but had failed to re-examine and render a new decision on the issue 
decided by that judgment.91  In his commentary to that decision, PERROT remarks 
correctly that if someone presents himself as a third party in a tierce opposition, this 
should not automatically lead to the conclusion that the decision has no effects against 
him.  Rather, tierce opposition provides the third party with an opportunity to present its 
own arguments.   

 
8.45 The question is whether a tierce opposition may also be successful if the third 
party merely repeats the arguments presented in the original action and provides no 
further evidence.  First, there can be no doubt that the third party is allowed to raise 
arguments that the losing party to the judgment failed to raise, either willingly or 
unwillingly, consciously or unconsciously.  The third party is not bound to take the same 

                                                 
90 Goutal considers both options: “Si l’on considère qu’une décision rendue doit être repensée et reprise en 
totalité pour être opposable à une partie absente du litige d’origine, il convient de refaire le procès comme 
s’il n’avait pas eu lieu. Si l’on regarde la tierce opposition comme une critique adressée par un tiers au 
litige à la solution retenue, il échait d’imposer au tiers opposant de s’expliquer et d’apporter des éléments 
de contestation. ”; [Goutal 1988] p. 455; if such an approach were followed, the decision would in fact 
have no effect whatsoever on third parties; the second decision maker would render a new decision ab ovo 
which could - almost by coincidence - be identical to the prior decision (which would then be ‘opposable’); 
91 [France, Cour de Cassation, 8 February 2007]; 
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position as the parties to the original judgment.92 On the contrary, some courts and 
commentators have argued that a third party does not have a sufficient interest to institute 
tierce opposition if he does not present other arguments than those presented by the 
parties.93  Moreover, psychologically a judge is unlikely to alter the prior decision if the 
third party presents no new arguments.  This is particularly so if the same judge that 
rendered the original decision also decides on the tierce opposition.94 
 
As a result, the difference between the third party’s argumentation on tierce opposition 
and the rebuttal of a refutable presumption may be deemed very small or inexistent.   
Therefore, tierce opposition is not necessary or even useful from the perspective of the 
burden of proof.  
 
8.46 TAELMAN is of the opinion that the third party is put in an overly uncomfortable 
position if a decision that he could not influence puts the burden of proof entirely on him; 
a fortiori if the third party is not even allowed to give counterevidence if he does not 
challenge the award by means of a tierce opposition.  In TAELMAN’s opinion, this would 
constitute a violation of the equality of arms (Art. 6.1 European Convention on Human 
Rights).95  This argument does not only lead to the conclusion that tierce opposition 
should not be required, but also to the conclusion that the burden of proof to rebut the 
presumption created by a judgment or an award between others, should not be on the 
third party at all.  However, the jurisprudence of the French Cour de Cassation supports 
our submission that there is no violation of the third party’s rights of defense, under the 
condition that the third party has the opportunity to discuss the findings of that award in 
the subsequent proceedings.   
 
With regard to court judgments, this has recently been confirmed in EFS v MATMUT 
e.a..96  In this case, Mr. X had been contaminated with Hepatitis C through a blood 
transfusion he received after a car accident.  The Court of Appeal of Aix-en-Provence 
ordered Matmut, the insurer of the driver, to pay damages to Mr. X.  Subsequently, 
Matmut sought to recover part of the damages from the Etablissement Français du Sang 
(EFS) and its insurer, Axa France, again before the Court of Appeal of Aix-en-Provence.  
The Court granted the claim. 
 
In Cassation, EFS challenged the judgment on three grounds.  Firstly, because the Court 
would have violated Article 1351 of the Civil Code by finding that the prior judgment 
                                                 
92 [Belgium, Cour de Cassation, 29 June 2006]; cf. [De Page 1967] p. 972: “Il se peut, en effet, qu’un 
procès ait été mal jugé parce que la preuve du droit a été incomplètement administrée ou incomplètement 
combattue, soit par légèreté, soit par collusion.  Il serait inique d’en imposer la décision à ceux qui 
auraient pu mieux administrer ou mieux combattre cette preuve.”; 
93 Guinchard states that the the third party “doit avoir une analyse juridique, au moins en partie différente 
de celle déjà présentée.  Il ne s’agit point ici de refaire le procès identique, pour tenter d’obtenir un 
meilleur résultat.”; p. 1159-1160; see, e.g.,  [France, Cour de Cassation, 6 December 1995], in which the 
Cour de Cassation approved the decision of the court of appeal to reject a tierce opposition as inadmissible 
because the third party merely repeated the arguments of one of the parties, without presenting any 
argument of their own; 
94 Cf. [Cools 2001] p. 81; 
95 [Taelman 2001] p. 215 e.s.; 
96 [France, Cour de Cassation, 17 April 2008]; 
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was final and had the authority of res judicata and that there had been no tierce opposition 
to conclude that the judgment was opposable.  Secondly, because the Court would not 
have sufficiently reasoned its decision since it had referred to the reasons of its prior 
decision.97  And finally, because the Court would have violated the adversarial 
principle98 by founding its decision exclusively on an expert report that was presented in 
proceedings to which EFS was a third party. 

                                                

 
The Cour de Cassation rejected these arguments, stating: 

“[…] ayant exactement décidé que l’expertise ordonnée dans l’instance opposant 
M. X à la Matmut pouvait être prise en considération pour le recours en garantie 
de la Matmut contre l’EFS dès lors qu’elle avait été régulièrement versée aux 
débats sur ce recours et soumise à la discussion contradictoire des parties, c’est 
sans méconnaître le principe de la contradiction ni les limites de la chose jugée 
par l’arrêt du 11 décembre 1997, que la cour d’appel a retenu, par motifs propres 
et adoptés, que la contamination dont M. X avait été victime était imputable aux 
transfusions sanguines qu’il avait subies ;” 

 
This decision was neither surprising, nor innovative, since the Cour de Cassation had 
decided in 1973 already that a judge may found its reasoning on a witness statement that 
was given in proceedings to which one of the parties before him was a third party, under 
the condition that said witness statement had been discussed by the parties to the present 
proceedings.99 
 
8.47 By analogy, a third party’s rights of defense are not violated if a decision between 
others puts the burden of evidence on his shoulders, as long as the third party has the 
possibility to discuss that decision.  Furthermore, even if a third party institutes tierce 
opposition, he will have to show why the prior decision is inaccurate.  From that 
perspective, it is not useful to require the third party to institute tierce opposition before 
he is allowed to rebut the findings of the decision.   

 
 
 

c. From the perspective of jurisdiction 
 

8.48 Finally, from the perspective of jurisdiction, the requirement of tierce opposition 
raises two questions.  Firstly, before which court or tribunal should the tierce opposition 

 
97 Violation of Article 455 of the Code of Civil Procedure: “The judgment must set forth succinctly the 
respective claims of the parties and their grounds. Such presentation may take the form of a reference to 
the pleadings of the parties with the indication of their date. The judgment must be reasoned.   It 
pronounces the decision in the form of operative part.”; 
98 Violation of Article 16 of the Code of Civil Procedure: “In all circumstances, the judge must supervise 
the respect of, and he must himself respect, the adversarial principle.  In his decision, the judge may take 
into consideration grounds, explanations and documents relied upon or produced by the parties only if the 
parties had an opportunity to discuss them in an adversarial manner.  He shall not base his decision on 
legal arguments that he has raised sua sponte without having first invited the parties to comment thereon.” 
99 [France, Cour de Cassation, 21 May 1973]; 
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be instituted?  Secondly, does the requirement put too much of a procedural burden on 
the third party?  The answers to both questions will provide the final element in the 
evaluation of the desirability of tierce opposition as a requirement to rebut the findings of 
an arbitral award. 

 
8.49 As to court judgments, there are two ways to institute tierce opposition.  Firstly, 
the third party may institute tierce opposition as an incidental claim or defense (tierce 
opposition incidente).  This will typically be the case if the judgment is opposed against a 
third party in a subsequent action.100  The court before which that action is pending has 
jurisdiction to decide the tierce opposition, if that court is higher in the hierarchy than the 
court that rendered the original decision,101 or if the second court is on the same level of 
hierarchy and no jurisdictional rule of public policy prevents that court from assuming 
jurisdiction.  If the second court does not have jurisdiction, the tierce opposition is 
brought before the court that rendered the original decision.  The latter court also has 
jurisdiction if the third party files the opposition as a main claim.102  This is the second 
type of tierce opposition (tierce opposition principale). 

 
8.50 Both alternatives would create difficulties if the original decision is an arbitration 
award.  Neither tierce opposition before the arbitral tribunal, nor before the courts, may 
count on general approval.   
 
On the one hand it is mostly impossible to require a third party to institute tierce 
opposition before the tribunal that has rendered the arbitration award.  The third party 
may not agree to arbitration with the parties and vice versa.    The only situation in which 
they would not have a legitimate reason to object to the jurisdiction of the arbitral tribunal 
would be if the parties and the third party all agreed to the same arbitration agreement 
which covers the issues in dispute.  However, even such an agreement may not guarantee 
that the tierce opposition can be brought before the same arbitral tribunal that rendered 
the contested decision. It may be impossible to reconvene that tribunal, or the third party 
may invoke his right to appoint his ‘own’ arbitrator.  Moreover, there is serious reason to 
doubt whether the original tribunal may still decide on an impartial and independent basis 
since the tribunal has already formed and expressed its opinion on the issues.  This raises 
questions that go to the very heart of the third party’s rights of defense. 
 
On the other hand, some scholars have also objected to the possibility of tierce opposition 
against an arbitration award before the courts, since re-litigation of the issues falling 
under the parties’ arbitration agreement in court would violate their expectations.103  To 
evaluate this argument, one must make a distinction on the basis of the risk of 

                                                 
100 See Art. 586 French Code of Civil Procedure: “[…] Elle peut être formée sans limitation de temps 
contre un jugement produit au cours d’une autre instance par celui auquel on l’oppose.”; 
101 [Belgium, Cour de Cassation, 7 February 1975]; 
102 See. Arts. 586-587 French Code of Civil Procedure.  Tierce opposition as a main claim can be filed until 
30 years after the judgment; cf. Art. 1125 Belgian Code of Civil Procedure; the Belgian Cour de Cassation 
decided that tierce opposition is instituted before the same judge that rendered the judgment, even if an 
appeal against the judgment is pending but not yet decided: [Belgium, Cour de Cassation, 25 January 
2007]; and the note by S. RUTTEN, p. 104-106; 
103 [Jarrosson 2007] p. 49; [Fouchard, Gaillard, Goldman 1999] p. 918; 
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irreconcilable decisions, since this has an influence on the parties that take part in the 
tierce opposition and the effects of a successful tierce opposition.   
 
8.52 Only if acceptance of the third party’s objections would result in an order that 
cannot be simultaneously enforced with the order of the contested award, all parties to 
that decision should necessarily take part in the re-litigation on tierce opposition before 
the court.  Moreover, only in such cases of inseparability, the finality of the arbitral award 
between the parties could be reversed by the decision on tierce opposition.  This would 
imply that the arbitration agreement between the parties is no longer effective, which may 
indeed violate their expectations.   
 
However, cases of inseparability form a particularly strong threat to the unity of the legal 
order.  Therefore, it is no coincidence that the Belgian Cour de Cassation generally does 
not allow the courts to assume jurisdiction over those parties that are bound by an 
arbitration agreement in connected multi-party disputes, whereas the Cour de Cassation 
does allow the courts to assume jurisdiction over all parties – including those that are 
bound by an arbitration agreement – in case of inseparability.  The only difference 
between the situation in which a party invokes the arbitration agreement before the court 
and the situation of tierce opposition against an award that may lead to an irreconcilable 
decision is that the arbitral award has already been rendered.  The actual existence of the 
award may strengthen the expectation of the parties that their dispute is finally settled by 
arbitration.  This, however, cannot prevent the need for one consistent decision with 
respect for the rights of defense of all parties involved in the inseparable multi-party 
dispute, whether parties or third parties to the arbitration agreement.  Such an effect can 
only be reached by allowing third parties to challenge the findings of the award in such a 
manner that the resulting decision will be binding on all parties, including all parties to 
the original award. 
 
In these cases, where the third party does not only seek to rebut the findings of the award 
but also seeks to prevent or undo the enforcement of the award, the suggestion of certain 
authors to allow tierce opposition before the court that has ordered the enforcement of the 
award may seem attractive.104   However, such a rule would imply that the third party 
cannot institute a tierce opposition as long as there have been no enforcement 
proceedings.  This would be particularly problematic if the order of the award is 
performed voluntarily and this performance causes harm to the third party.  Moreover, 
neither the enforcement proceedings, nor the tierce opposition against a judgment in such 
proceedings, are the appropriate forum to discuss the merits of the arbitration award, let 
alone to render a new decision on the contested findings of that award.  This is witnessed 
by the fact that the court may only refuse enforcement of the award on very limited 
grounds, none of which relate to the merits of the decision, except in the extraordinary 
circumstance that the award would be contrary to public policy.  However, the third 
party’s objections on tierce opposition would most likely not be directed against the 

                                                 
104 See [Van Compernolle 1994] p. 657; [Vanlerberghe 1993] p. 160; Vanlerberghe suggested that a third 
party should have the possibility to institute tierce opposition against the judgment that declares the award 
enforceable. In his opinion, such a tierce opposition would also allow the third party to resist the evidential 
value of the award.   
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reasons why the court allowed the enforcement of the award, but against the findings of 
the award itself.  The evaluation of such arguments goes way beyond the tasks of the 
enforcement court.  Furthermore, a refusal to enforce, whether between the parties or on 
tierce opposition, does not set the award aside, so that enforcement might still be sought 
in another country.  The third party would be required to re-institute tierce opposition 
each time enforcement is being sought. 

 
8.53 In cases where there is no risk of inseparability, it is not necessary to bring all 
parties to the arbitral award before the court; or at least the decision on tierce opposition 
would not affect the finality of the award between the parties.  Therefore, the parties’ 
expectations are fully respected.  The tierce opposition merely decides a dispute between 
a party and a third party that are not connected through an arbitration agreement.  
Admittedly, certain issues in that dispute also fall under an arbitration agreement between 
the party and another party.  However, the parties to the arbitration agreement did not 
expect those issues to be decided by means of arbitration in their relation with the third 
party too.  Neither could their arbitration agreement oblige third parties to resort to 
arbitration. 

 
By contrast, if the party and the third party are also bound by an arbitration agreement 
which covers the contested findings, a tierce opposition before the courts would violate 
their expectations.  Therefore, it should be possible for them not to resort to the courts 
and have the tierce opposition decided in accordance with their arbitration agreement.  As 
long as there is no risk of irreconcilability between the first and second award, no other 
parties to the first award would have to intervene in this “tierce opposition-arbitration” or 
would be bound by the second award.  Moreover, under these circumstances, there is no 
reason why a party and a third party would not be allowed to exclude the jurisdiction of 
the courts in favor of an arbitral tribunal, just as they can for any other dispute that is 
‘arbitrable’.  

 
8.54 Those statutes that provide for tierce opposition against an arbitration award, have 
generally attributed jurisdiction to the courts.  Thus, Article 1481 of the French Code of 
Civil Procedure provides that tierce opposition may be instituted against the arbitral 
award before the court or tribunal that would have had jurisdiction in the absence of an 
arbitration agreement, subject to the rules on incidental tierce opposition (Art. 588.1).105  
Similarly, since the 2006 reform of the articles on arbitration in the Italian Code of Civil 
Procedure, third parties can lodge an ‘opposizione di terzo’ before the court of appeal of 
the district in which the arbitration has its seat.106 

 
However, the French provisions cannot be used for international cases, since they do not 
provide for tierce opposition in such cases.  Moreover, in international cases a foreign 
court may be “the court that would have had jurisdiction in the absence of an arbitration 

                                                 
105 Van Compernolle suggests the same solution for Belgium; [Van Compernolle 1994] p. 660-662;  thus 
agreeing with Garsonnet and Cézar-Bru who suggested this solution by analogy to the “requête civile” with 
regard to arbitration awards; 
106 Previously, the section on international arbitration in the Code of Civil Procedure excluded the 
applicability of tierce opposition.   
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agreement”.  Clearly, while the French legislator may recognize the jurisdiction of a 
foreign court, that legislator cannot grant jurisdiction to a foreign court.  For the same 
reason the Italian Provision cannot be used for awards that are rendered outside of Italy: 
this too would grant jurisdiction to a non-Italian court of appeal. 

 
8.55 It is very difficult to decide which court or arbitral tribunal should have 
jurisdiction to decide the tierce opposition against an international arbitration award.   
 
In cases where there is no risk of inseparability, the obvious solution would be that the 
court or arbitral tribunal before which the dispute is already pending has jurisdiction to 
decide an incidental tierce opposition.  A tierce opposition by means of a main claim 
could then be brought before a court or arbitral tribunal that has jurisdiction to decide the 
matter in dispute between the third party and the party/parties against whom the third 
party directs the tierce opposition.  As to the courts, this would depend on their rules of 
private international law; as to an arbitral tribunal, it would depend on the existence and 
scope of an arbitration agreement.  
 
In cases where there is a risk of inseparability, the tierce opposition must be brought 
before a court or tribunal that may assume jurisdiction over the third party and all parties 
to the arbitration award, in spite of the arbitration agreement between the parties to the 
award and/or any other arbitration agreement.  If the tierce opposition is instituted as a 
main claim, the third party will have to determine which court or arbitral tribunal actually 
may assume jurisdiction over all these parties.  If the tierce opposition is instituted 
incidentally, the court or arbitral tribunal before which the action is already pending must 
have authority to order the forced intervention of the “missing” parties to the award.  If 
that is not the case - which is very likely with regard to an arbitral tribunal - the court or 
tribunal would have to decline jurisdiction over all issues that may potentially lead to an 
irreconcilable order, in favor of the court or tribunal that does have such authority.  The 
initiative to initiate new proceedings before the competent court or tribunal is most likely 
to come from the third party, since he is the one that seeks to prevent or undo the 
enforcement of the award.  Nevertheless, the initiative may also come from his 
counterparty or even one of the other parties to the award, depending on their relative 
interests. 

 
8.56 Finally, the question remains whether the institution of tierce opposition is such a 
procedural burden on the third party that its requirement may be deemed a violation of 
the equality of arms (Art. 6.1 European Convention on Human Rights).107  Again, the 
question depends on whether there is a risk of inseparability or not. 
 
If there is no risk of inseparability, the third party can simply wait until the findings of the 
award are opposed against him in subsequent proceedings on the merits.  As soon as this 
is the case, the third party may raise an incidental tierce opposition in a written 
memorandum.   This implies that neither procedurally, nor with regard to jurisdiction, 
there is a difference in how the third party introduces arguments and evidence to rebut the 
presumption that attaches to the decision that is opposed against him on the one hand, and 
                                                 
107 [Taelman 2001] p. 215 e.s.; 
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the way in which the third party institutes an incidental tierce opposition on the other 
hand.108 Therefore, an incidental tierce opposition requires no extra costs or added time 
for the third party in comparison with the situation where there would be no prior 
decision on the issue.  However, the institution of tierce opposition seems to be no more 
than an unnecessary formality, so that it may just as well be abandoned. 
 
Alternatively, the third party may opt to institute tierce opposition as a main claim.  Such 
a tierce opposition may be useful as a “pre-emptive strike”, 109 namely to avoid that the 
judgment will be used against him as a refutable presumption in potential, but not yet 
initiated proceedings.110  In that case, the third party does indeed incur the costs of 
additional proceedings.  However, this is fully optional, since the third party may also 
wait until the judgment is actually opposed against him in subsequent proceedings.   
 
8.57 If there is a risk of inseparability, the situation is different.  To institute an 
incidental tierce opposition, it is not sufficient that the third party claims to do so in his 
memorandum.  The third party will also have to claim the (forced) intervention of all 
parties to the award that are not already party to the proceedings in which the award is 
opposed against him.  Moreover, if such a forced intervention is impossible, the third 
party may have to initiate new proceedings before a court or tribunal that has jurisdiction 
over all parties involved in the inseparable multi-party dispute (Cf. supra). 
 
Or, the third party may institute tierce opposition as a main claim.  This may be his only 
option to prevent the effects of enforcement of the award in practice.111  As such, the 
third party may be ‘obliged’ to institute tierce opposition.112  This, however, is not a legal 
obligation, but a practical obligation.  As DE PAGE put it: 

“Aussi longtemps qu’on demeure dans le domaine de l’opposabilité ou de la non-
opposabilité, c’est le principe de l’autorité relative de la chose jugée qui domine, et 
qui suffit.  Dès qu’on passe sur le terrain des effets du jugement, de son exécution, 
c’est la tierce opposition qui devient utile, sinon même nécessaire.”113  

 
Therefore, in cases of inseparability the requirement of tierce opposition is not a violation 
of the third party’s rights of defense either.  To the contrary, the opportunity of tierce 
opposition is the only way to protect the third party’s rights of defense if that third party 
has not had the opportunity to raise his arguments and evidence to prevent a prejudicial 
claim (in arbitration or otherwise) from being granted. 

   

                                                 
108 Except maybe that it may be useful to formally declare in his memorandum that he wishes to institute 
tierce opposition; 
109 [Guinchard 2006] p. 1154: “C’est la tactique de l’attaque ou de la défense.” ; 
110 [Boyer 1951] p. 188-189; 
111 [De Page 1967] p. 1054; 
112 [Taelman 1993] p.1175; 
113 [De Page 1967] p. 1054; 
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d. Conclusion 
 

8.58 The preceding analysis from the angle of effects, burden of proof and procedure 
shows that the institution of tierce opposition is not a necessary requirement for third 
parties to rebut the findings of an arbitration award.  If an award is opposed against a 
third party in ongoing proceedings, the third party is allowed to present his own 
arguments and evidence to show that the findings of the award are inaccurate, whether 
one formally labels this tierce opposition or not.  Further, a third party also has the 
possibility – not the obligation – not to wait until the award is opposed against him, but to 
take the initiative himself to institute new proceedings in which he raises no particular 
claim, other than that the findings of the award are inaccurate.  Such proceedings may be 
brought before the court or arbitral tribunal that has jurisdiction to decide those issues 
between the third party and his opponent, whether one formally labels these proceedings 
tierce opposition or not. 
  
8.59 From the perspective of effects, the only ‘necessary’ aspect of a third party’s 
possibility to rebut the findings of an award between others is that a successful rebuttal 
must prevent, or serve as a ground to undo the consequences of the enforcement of the 
original award, if in practice the order that results from the rebuttal cannot be enforced 
simultaneously with the order of the original award.  From a procedural perspective, such 
an effect, which extends to all parties to the original award, including in their relation 
inter se, necessitates that the second proceedings be decided by a court or arbitral tribunal 
that may assume jurisdiction over all parties to the original award and the third party, 
whether these proceedings are formally labeled tierce opposition or not. 

 
 
 

B. Challenge 
 

8.60 Another path that has at times been explored leads to the question whether a third 
party should have to possibility to challenge an award in the same way the parties can 
challenge it.   
 
8.61 Some arbitration statutes explicitly reserve setting aside proceedings to the 
parties.  Thus, Section 10 of the United States Arbitration Act states that the court may 
make an order vacating the award “upon the application of any party to the arbitration”.  
Similarly, the United States Uniform Arbitration Act provides that the court shall vacate 
an award upon motion of “a party to the arbitration proceedings”.  Other statutes, 
however, do not define who may institute a challenge.  This is, for instance the case for 
the French Code (Art. 1484), the Belgian Code (Art. 1704), the Swiss Act (Art. 190), the 
German Arbitration Law (Section 1059) and the Dutch Act (Art. 1064)114. 
 

                                                 
114 However, Section 3 of this Article mentions ‘the other party’; 
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The provisions of the English Arbitration Act are rather ambiguous.  Sections 67, 68 and 
69 state that “a party to arbitral proceedings” may challenge or appeal the award.  
However, Section 72 specifically deals with the rights of “a person alleged to be a party 
to arbitral proceedings but who takes no part in the proceedings”.  At first sight, this 
Section may seem to provide third parties with the opportunity to challenge an award 
between others. The question is, however, whether the person referred to in this Section is 
a party or a third party to the arbitration award.  In our opinion, it is not necessary that a 
person actually takes part in the arbitral proceedings to be a party to those proceedings 
and the resulting award.  The relevant criterion is whether the arbitral tribunal assumed 
jurisdiction over that person, which necessarily implies that the person in question must 
have had the opportunity to take part in the proceedings.  The person referred to in 
Section 72 clearly has had the opportunity to do so, but voluntarily chose not to.  
Furthermore, the fact that the arbitral tribunal must have assumed jurisdiction over that 
person appears from the grounds on which that person may challenge the award, 
particularly the ground that the tribunal lacked substantive jurisdiction in relation to him.  
Therefore, this Section does not allow third parties to the arbitration award to challenge 
the award. 

 
8.62 Even if a challenge by third parties is not explicitly excluded, the limited grounds 
for such a challenge will generally not be helpful for the third party that wishes to rebut 
the findings of the arbitration award.  Grounds for challenge focus on the jurisdiction of 
the arbitral tribunal and the rights of defense of the parties, rather than the accuracy of 
decision itself.115   
 
The Court of Appeal of Antwerp, for instance, rejected a third party’s challenge for two 
reasons.  Firstly, the Court ruled that “as a matter of principle” setting aside proceedings 
can only be instituted by the parties to the arbitration agreement.116 Secondly, and most 
importantly, the Court referred to Article 1704, § 1 of the Belgian Code of Civil 
Procedure which determines that an award can only be challenged in setting aside 
proceedings and on the grounds enumerated in that Article.  In this case, the third party 
challenged the award alleging that it incorrectly decided that he had committed a breach 
of contract by violation of a non-competition clause.  The Court concluded that such a 
challenge did not fall under the grounds for setting aside in Article 1704. 

 
8.63 Not only will the grounds for a challenge generally not be useful for a third party, 
mostly the third party will not be able to show a sufficient, personal interest to invoke one 
of these grounds either.  Thus, in the case between Prodim and DCF before the Court of 
Appeal of Grenoble,117 DCF did not only file a tierce opposition against the arbitral 
award;  DCF also sought to challenge the award, arguing that the composition of the 
arbitral tribunal was not legal since the arbitrator appointed by Prodim was Prodim’s 
“habitual” arbitrator.  Therefore, the arbitrator would not be independent and impartial.  
The Court of Appeal rejected the challenge, stating that: 

                                                 
115 Decisions in violation of public policy forming by far the only exception; 
116 It would have been better to state that setting aside proceedings can only be instituted by the parties to 
the arbitration award, since these do not necessarily coincide with the parties to the arbitration agreement; 
117 [France, Court of Appeal Grenoble, 7 May 2008]; 
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“Tiers à la procédure d’arbitrage elle n’a pas cependant qualité pour faire 
constater à son seul profit la nullité de la sentence […]” 

 
8.64 Nevertheless, in Janssen v Edrisgroep,118 the Belgian Cour de Cassation 
exceptionally found that the third party in question had a sufficient interest to challenge 
an arbitration award between others.  In that case, Edrisgroep obtained a judgment against 
Mr. Van Gorp and Mr. Janssen.  The latter voluntarily executed the order, but the former 
failed to do so.  Moreover, Edrisgroep could not proceed to the forced sale of certain 
goods of Mr. Van Gorp, since the latter had illegitimately transferred these goods to Mr. 
Janssen.  Therefore Edrisgroep initiated an “actio pauliana” against the inheritors of Mr. 
Van Gorp (who had passed away in the meantime).  The actio pauliana is the claim 
provided by Article 1167 of the Belgian and the French Civil Code which allows 
creditors to attack transactions made by their debtors in fraud of their rights.  The Court 
of Appeal of Antwerp accepted the actio pauliana and ruled that the transfer of goods was 
null.   
 
Subsequently, however, the inheritors and Mr. Jansen simulated a dispute between them 
with regard to the very same goods and submitted their fictitious dispute to arbitration.  
Not surprisingly, the award found that Mr. Jansen had a legitimate claim on the goods.  
After the award was declared enforceable by the court, Edrisgroup instituted challenge 
proceedings against the award on the basis of fraud.  The Court of Appeal of Antwerp 
decided that this challenge was admissible, stating: 

“[…] que la sentence arbitrale du 18 janvier 1984 obtenue par fraude est nulle 
(article 1704, 3, a, du Code judiciaire); que cette fraude peut être invoquée non 
seulement par les parties à la convention d’arbitrage mais aussi par tout tiers qui, 
comme en l’espèce, est la victime desdites manœuvres frauduleuses des deux parties à 
la convention d’arbitrage;” 

 
Mr. Jansen challenged this decision before the Cour de Cassation, alleging that recourse 
against an arbitration award is strictly reserved to the parties and their successors, since 
these were the only ones against whom an award has res judicata effect.  Jansen further 
argued that such a rule could also be derived from a combination of Articles in the Code 
of Civil Procedure and the use of the word “party” in some of those Articles.119  The 
Cour de Cassation rejected these arguments.  Given the importance and rareness of the 
decision, it deserves extensive quotation: 

“Attendu que l’arrêt constate que la procédure menée devant l’arbitre ne 
constituait qu’un litige simulé et ne visait de manière frauduleuse qu’à obtenir 
l’assistance du demandeur pour annihiler les conséquences d’une saisie 
exécutoire pratiquée par la défenderesse; 
Attendu que, conformément à l’article 1704, 3°, du Code judiciaire, une sentence 
arbitrale peut être annulée si elle a été obtenue par fraude; 

                                                 
118 [Belgium, Cour de Cassation, 29 January 1993]; 
119 Article 1707, 3 of this Code provides that an award can no longer be challenged after “five years from 
the date on which the award was notified in accordance with paragraph 1 of Article 1702”; that Article 
states that the chairman of the arbitral tribunal shall give notice of the award “to each party”; 
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Qu’en raison de la relativité d’une sentence arbitrale, la demande d’annulation 
d’une décision rendue par le juge, fondée sur l’article 1704 du Code judiciaire, 
ne peut, en principe, être intentée que par les parties mises en cause dans une 
procédure arbitrale pour une des raisons énumérées limitativement par cet 
article; 
Que, toutefois, un tiers peut attaquer une sentence arbitrale devant le juge pour 
cause de fraude lorsque cette sentence résulte d’un litige simulé dont le seul but 
est de porter atteinte aux droits de ce tiers; 
Que, dans un tel cas, le tiers, en raison de la convention arbitrale et de son 
exécution, devient une partie intéressée; que le droit de saisir le juge serait violé 
si une demande d’annulation intentée par un tiers ainsi concerné ne pouvait être 
admise;” 

 
8.65 Two conclusions may be drawn from this decision.  Firstly, the principle remains 
that a third party’s challenge of an arbitration award is not admissible.  This 
inadmissibility is derived from the privity of the arbitration award.  It is indeed so that 
third parties do not have a sufficient interest to claim the nullity of the arbitration award.  
Given the fact that the award merely creates a refutable presumption against third parties, 
these third parties are mostly sufficiently protected by the possibility to rebut the 
presumption.  To rebut the presumption it is not necessary that the third party challenges 
the award as such.  A challenge, which leads to a result as drastic as the nullity of the 
award, would be an unnecessary violation of the finality of the award. 
 
Secondly, the facts of the case at hand must have justified the exceptional challenge by a 
third party.  From the published decision, it is unclear what exactly was decided in the 
arbitration award and how this would prevent Edrisgroep to proceed to the forced sale of 
the goods.  The most probable scenario is that Janssen objected to that sale before the 
‘juge des saisies’ on the basis of Art. 1514 of the Code of Civil Procedure,120 claiming 
that he was the owner of the goods.  The arbitration award would serve as evidence for 
his allegation of ownership.  However, if the award would only create a refutable 
presumption of ownership, Edrisgroep would be allowed to rebut this presumption, 
without necessarily challenging the award as such.  Furthermore, a judgment of the juge 
des saisies which ordered the sale of the goods to cover the debts of Van Gorp (or his 
heritors) could be enforced simultaneously with the award which decided that Janssen 
                                                 
120 “Celui qui se prétend propriétaire de tout ou partie des objets saisis peut s'opposer à la vente par 
exploit signifié au saisissant, au débiteur saisi et à l'huissier de justice et contenant citation du saisissant et 
du débiteur saisi, avec énonciation dans l'exploit des preuves de propriété, à peine de nullité. 
  La demande est suspensive de la poursuite (uniquement en ce qui concerne les biens revendiqués). Il y 
sera statué par le juge des saisies.  Le greffier notifiera sous pli judiciaire aux éventuels autres saisissants, 
pour les mettre à la cause, une copie de la citation avec invitation à comparaître. 
  Le jugement est réputé contradictoire à l'égard de toutes les parties. Le réclamant qui succombe est 
condamné, s'il y a lieu, aux dommages et intérêts du saisissant. 
  L'huissier de justice auquel la revendication a été signifiée en informe, au plus tard le premier jour 
ouvrable suivant, le fichier des avis qui complète l'avis de saisie concerné en y mentionnant l'incident, 
l'identité de la partie revendiquante et, le cas échéant, celle de son conseil ainsi que le juge qui en est saisi. 
  Le greffe de la juridiction saisie adresse au fichier des avis, au plus tard le premier jour ouvrable suivant 
sa prononciation, le dispositif de tout jugement ou arrêt statuant sur la demande afin que le fichier des avis 
indique sur l'avis de saisie concerné le sort réservé à l'action en revendication.” 
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was the owner of these goods. In that respect, the challenge was principally not 
“necessary” to guarantee the third party’s right of access to the courts. 

 
Thus, there must have been another justification for this challenge in the case at hand.  
Several explanations might be considered.  Firstly, it may be considered that the findings 
of ownership over goods are of a particular nature.  This nature would imply that such 
findings have an effect erga omnes.  In other words, findings of ownership would create 
an irrefutable presumption against third parties.  Secondly, the special relation between 
the creditor and the debtor may also lead to the conclusion that the creditor is bound by 
an award which affects the patrimony of the debtor.  Being bound by these findings in the 
same way as the parties are, the third party may be granted the same means of recourse as 
the parties.  The validity of this suggestion will be examined in the next Chapter.  Finally, 
the fact that the award was obtained by fraud may have a strong influence, particularly 
since the parties specifically intended to prejudice the rights of the third party.  The 
arbitration at hand was not an arbitration in the real meaning of that word, since the 
existence of a dispute is an essential part of the definition of arbitration.  The result of 
such proceedings cannot be labeled as an arbitral award either. Taking these 
considerations into account, every interested party should have an opportunity to remove 
the “award” from the legal order.  Such a possibility would be perfectly in line with the 
principle fraus omnia corrumpit, which is part of public policy. 

 
8.66 A similar question is whether a third party has the right to intervene in challenge 
proceedings initiated by one of the parties to the award.  The Court of Appeal of Paris has 
reached inconsistent decisions on that point.  In 1990, the Court allowed such an 
intervention stating that:121 

“Si le caractère contractuel de l’arbitrage fait en principe obstacle à 
l’intervention dans la procédure d’arbitrage d’un tiers à qui la clause 
compromissoire ne peut être opposée, il n’interdit pas une intervention dans le 
cadre du recours, qui trouve sa source dans les textes de procédure et non dans la 
volonté des parties, à la condition que l’intervenant justifie d’un intérêt propre 
pour agir.” 

 
In 2001, however, the same Court of Appeal came to the opposite conclusion, stating 
that:122 

“Si la caution peut intervenir volontairement dans les instances qui, devant le 
juge étatique, opposent le créancier et le débiteur, son intervention volontaire 
n’est pas compatible avec la nature contractuelle de l’arbitrage, hors le cas où 
cette intervention serait acceptée par toutes les parties à l’arbitrage ; par suite, 
elle ne peut plus intervenir dans le cadre de la procédure particulière en 
annulation des sentences auxquelles ne s’appliquent pas les dispositions des 
articles 328123 et 554124 NCPC.” 

                                                 
121 [France, Court of Appeal Paris, 5 April 1990]; 
122 [France, Court of Appeal Paris, 8 March 2001];  
123 “L'intervention volontaire est principale ou accessoire.” 
124 “Peuvent intervenir en cause d'appel dès lors qu'elles y ont intérêt les personnes qui n'ont été ni parties 
ni représentées en première instance ou qui y ont figuré en une autre qualité.” 
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We are rather inclined to follow the former decision, since the contractual nature of 
arbitration clearly does not extend to challenge and enforcement proceedings before the 
courts.  Considering, however, that the award merely creates a refutable presumption 
against third parties, it may be quite difficult for them to show that they have a sufficient 
interest to intervene in the challenge proceedings.125  Moreover, the particular legal 
position of the guarantor (“caution”) to the award between the main debtor and the 
creditor supports to result of the Court of Appeal’s 2001 decision, even though we cannot 
agree with the reasoning.  This submission will be discussed in the next Chapter. 
 
8.67 We may conclude that challenge of the arbitration award is and should be the 
exclusive domain of the parties.  That is not to say that a third party may never reach the 
same result, namely in case the third party successfully files a claim of which the 
enforcement is irreconcilable with the order of the arbitration award (cf. supra).   

                                                 
125 The third party’s intervention would be an “intervention accessoire”.  Article 330 of the Code of Civil 
Procedure provides: “L'intervention est accessoire lorsqu'elle appuie les prétentions d'une partie. 
Elle est recevable si son auteur a intérêt, pour la conservation de ses droits, à soutenir cette partie. 
L'intervenant à titre accessoire peut se désister unilatéralement de son intervention.”; given the limited 
grounds for challenge, it is very unlikely that a third party would have such an interest; cf. supra; 
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IV. CONCLUSION 
 

8.68 To promote finality, legal certainty, consistency and procedural efficiency, the 
findings of an arbitration award should function as a refutable presumption against third 
parties.  Such an effect does not violate the rights of defense of the third party, under the 
condition that the third party has the right to rebut the presumption.  Such a rebuttal 
should be centered around arguments and evidence that was not presented to the arbitral 
tribunal.  Principally, it is not necessary that the third party initiates tierce opposition 
against the award before he is allowed to present counterevidence.  However, if a 
successful rebuttal may lead to an order that cannot be enforced simultaneously with the 
order of the arbitral award, the second decision should be binding on all parties to the 
arbitral award.  Such an effect requires that all parties to that award have an opportunity 
to be heard in the second proceedings with the third party. 
 
Third parties generally have no interest to initiate challenge proceedings on the grounds 
that are reserved to the parties, except for awards that are obtained by fraud or that violate 
(otherwise) violate public policy.  Exceptionally third parties may also have an interest to 
intervene in challenge proceedings that are initiated by one of the parties.   
 
8.69 In those countries, or under those rules, where the arbitration award is principally 
deemed to be confidential, the question is whether the effect of a refutable presumption is 
strong enough to justify the disclosure of the award.  The question is whether such 
disclosure may be considered “necessary to found the party’s claim or defense”.  One 
element that plays in the party’s favor is that the third party against whom he wishes to 
invoke the award generally will not be able to show a sufficient personal interest in the 
confidentiality of the award.  Therefore, in as far as the other party/parties to the award 
do not object against the disclosure, the party will generally be allowed to introduce the 
award in the subsequent proceedings against a third party. 
 
Once the award has been introduced as evidence, confidentiality gives rise to another 
difficulty.  While the confidentiality of the award is a debated matter and exceptions are 
relatively wide, the confidentiality of other materials submitted or created in the course of 
the arbitration is much stronger.  Therefore, it may be particularly difficult to determine 
which evidence was before the tribunal.  This lack of transparency troubles the 
determination of which materials and arguments may serve as counterevidence against 
the findings of the award.  However, if only the party that relies on the award refuses to 
disclose the materials of the arbitration, while the other parties to the prior arbitration 
have no reservations, the second decision maker may draw negative inferences from that 
refusal, just like he may do with regard to the refusal to disclose any other type of 
document.   In any event, the reported cases so far do not indicate that confidentiality has 
given rise to noteworthy problems.  
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I. INTRODUCTION 
 

9.01 If an arbitration award merely creates a refutable presumption against third 
parties, this does not guarantee perfect finality, predictability, efficiency and consistency.  
Therefore, one may feel that such an effect does not go far enough.  With regard to 
certain decisions and certain third parties in particular, it has been argued that the 
arbitration award (or court judgment) should be binding, irrefutable evidence.  In France 
and Belgium the extended effect is witnessed by the fact that tierce opposition initiated 
by certain third parties is not admissible.  Possible candidates for a binding effect include 
insurers, guarantors, joint debtors, subtenants, subcontractors, general successors, etc.  
All these third parties have a particularly close relationship with (one of) the parties to the 
arbitration.  Several grounds have been suggested and applied to bind these third parties 
to the decision between the parties.  So far, however, none of these grounds is free of 
criticism.  This Chapter evaluates the merits of the most common solutions.  It is 
submitted that the findings of an arbitration award may only be binding on a third party if 
that third party either agreed to be bound by the award, or entered finds himself in a  legal 
relation that is dependant on the legal relation between the parties to the award. 
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II. PRIVIES AND VIRTUAL REPRESENTATION 
 

9.02 Most courts are hesitant to question the principle that a decision can only be 
binding on the parties (privity – relativité).  Therefore, they seek to extend the effects of a 
decision to third parties by assimilating third parties with parties.   Both in Common and 
Civil Law, this assimilation is reached through a fiction of  “virtual representation”: the 
interests of the third party and one of the parties are considered to be so closely 
intertwined, that it may be assumed that the party represented the third party while 
defending his own position in the suit.  In England and the United States, these third 
parties are indicated as “privies”.1  However, the artificial character of this virtual 
representation-doctrine has led to much confusion and uncertainty.2   
 
9.03 Firstly, courts and commentators struggle to decide who the virtually represented 
third parties are.  The difficulty lies in determining which degree of identity in interest is 
sufficient to assimilate the third party with a party.3  Despite the abundance of caselaw on 
the matter4, the English courts stated that there is:  

“no authority which indicates at all clearly what kind of interest in earlier 
litigation relied upon as constituting a res judicata is sufficient to render 
someone, who was not a party and is not a successor in title to a party to that 
litigation, privy to a party for the purposes of the doctrine”.5  

 
Secondly, the virtually represented third parties are only assimilated with parties to a 
limited extent.    Thus, while a represented person is principally bound by all acts of his 
representative – good or bad – the French and Belgian courts have decided that virtual 
representation could never harm the represented persons, but only work in their favor.6  
As a result, those persons were considered parties if the result of the action was favorable 
for them, but third parties if the result was unfavorable.7  Joint debtors, for instance, are 
considered to represent each other.  This, however, would only be true if the decision is 
favorable for the co-debtors and not if it is unfavorable.8   
Further, if the third party truly became a party through virtual representation, he should 
enjoy all rights and obligations of a party to the decision.  However, the virtually 
represented parties cannot directly enforce the decision against the losing party, nor can 

                                                 
1 English law further applies the category of “deemed parties”; deemed parties are deemed a party in their 
own right, while privies acquire privity through the right, title or interest of another party.  Deemed parties 
are, for instance, those who pursue litigation on behalf of one of the parties, such as an agent on behalf of a 
principal.  In the U.S., most categories of deemed parties would fall under the definition of privies; 
2 [Bone 1992] p.204; 
3 In England, a privy is defined as: “one upon whom all the rights and obligations of any legal entity 
devolve, including the right to benefit of, or the obligation to be bound by a res judicata”; see [Barnett 
2001] p. 68; there are three categories of privies: privies in blood (e.g. ancestors and heirs); privies in title 
(e.g. a person who succeeds to the rights or liabilities of a person upon insolvency); and privies in interest; 
4 In Carl Zeiss, Lord Guest stated that “there is a dearth of authority in England upon the question of 
privies”; [England, House of Lords, Carl Zeiss Stiftung v Rayner & Keeler Ltd (No 2)]; 
5 [England, Court of Appeal, Manson v Vooght]; 
6 [De Page 1967] p. 1038; 
7 See the critique of [Boyer 1951] p. 172-173; 
8 [De Page 1967] p. 1038; 
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the decision be directly enforced against them.  A guarantor, for example, is considered to 
be represented by the main debtor in a suit brought by the main creditor.  Nevertheless, 
the main creditor cannot directly enforce the judgment or award against the guarantor.  
Instead, he will have to obtain a second judgment or award against the guarantor.9   

 
Thirdly, the “virtual representative” does not enjoy all the rights of a normal 
representative.  Thus, debtors cannot invoke the exceptions that are personal to their 
guarantors or joint debtors.   

 
9.04 These and many other elements show that the idea of virtual representation is very 
far-fetched.  All this figure tempts to do is extend certain effects of the judicial or arbitral 
decision to certain third parties.  However, by assimilating these third parties to parties, 
the representation-doctrine unnecessarily creates confusion (cf. supra).  Therefore, these 
fictitious assimilations of third parties to parties should be abandoned, in order to get 
back to a restrictive but clear definition of “parties”.   
 
Officially, the theory of virtual representation is said to be abandoned.10    Thus, the 
French Cour de Cassation has clearly taken steps away from the theory.  In a decision of 
8 July 2004, the Cour stated: 

“qu’est recevable à former tierce opposition toute personne qui y a intérêt à 
condition de ne pas avoir été représentée au jugement qu’elle attaque ; que la 
communauté d’intérêt ne saurait suffire à caractériser cette présentation.” 

Commenting on this decision, GUINCHARD noted correctly that a community of interests 
should not lead to the qualification of a third party as a party. 11  Nevertheless, such a 
community may be taken into account when deciding whether a third party has a 
sufficient interest to challenge the findings of a decision between others.12 

 
 

                                                 
9 [Loquin 1994] p. 248; referring to [France, Court of Appeal Paris, 21 May 1964];  
10 However, the theory is still silently or even explicitly present in statutory provisions, judgments and the 
writings of certain commentators;  [Bone 1992] p. 212 describes the current situation as follows: “By the 
end of the 1930s, references to virtual representation all but disappeared from the res judicata literature 
and some of the cases that had formerly been grouped under this heading were refracted into distinct 
doctrinal pigeonholes without any clear unifying principle”;   
11 [Guinchard 2006]; Cf. [Boyer 1951] p. 172; 
12 [Guinchard 2006] p. 1161-1162; 
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III. FAILURE TO JOIN OR INTERVENE  
AND (OTHER FORMS OF) ABUSE OF PROCESS 

 
9.05 A second line of thought suggests that a third party is bound by an arbitration 
award if that third party was offered an opportunity to intervene in the arbitration, but 
refused to do so.   
 
9.06 As for third parties to the arbitration that are parties to the arbitration agreement 
on which an ongoing arbitration is based, such a suggestion is certainly valid.13  These 
third parties – generally - have no valid reason not to participate in the arbitration.  The 
same is true if a third party is invited to intervene in court proceedings, at least in as far as 
the court has jurisdiction over that third party.  Furthermore, if the decision-maker 
actually does assume jurisdiction, the third party becomes a party to his decision.  That is 
also true if the third party objects to the jurisdiction of the decision-maker.  The only 
difference is that the decision may be rendered by default with regard to the (third) party.  
The defaulting party, however, is not a third party to the award.  Therefore, the relevant 
question is whether an award may be binding on a third party because he refused to 
intervene if the arbitral tribunal did not assume jurisdiction over that third party.  The 
answer should be negative. 

 
9.07 In the United States, courts have taken conflicting stands on the question.  In 
Parklane the Supreme Court ruled that a third party cannot be bound because he has not 
had his day in court, even if the third party stayed out of the first suit with a view to 
getting two chances at recovery.14  Likewise, in Young v Metropolitan,15 a car accident 
victim argued that the insurer of his employer was collateraly estopped from contesting 
an arbitration award because – among other reasons – the insurer was invited to take part 
in the arbitration but declined.  The Appellate Court of Connecticut stated correctly that 
the third party’s rights could not be unilaterally usurped merely by such an invitation 
when its contract provides it the right to litigate its claims.  Someone cannot compel 
arbitration of a disagreement between or among parties who have not contracted to 
arbitrate that disagreement between or among themselves.  Since the defendant neither 
signed the contract, nor assented to arbitration pursuant to it, it could not be bound by the 
decision of the arbitration panel.16  

 

                                                 
13 [Goutal, note 1988] p. 291-292; 
14 [McCoid 1991] p. 502; 
15 [U.S., Appellate Court of Connecticut, Young v Metropolitan]; 
16 Similarly, in Nauru Phosphate Royalties v Drago Daic, the U.S. Court of Appeals for the Fifth Circuit 
noted that the interest of judicial economy ought not to be furthered by drawing third parties within the 
gravitational force of an arbitration by shortchanging their legitimate wish to pursue their claims in court.  
In this case, however, the Court eventually decided that the third parties were bound by the arbitration 
award.  Firstly, the third parties were third-party beneficiaries of the contract between the parties in 
arbitration.  The interests of the third parties were identical and adequately represented by a party in 
arbitration.  Secondly, while the third parties were not formal parties to the arbitration, they were parties to 
the agreement to arbitrate;  
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9.08 These decisions form a clear departure from the 19th century jurisprudence in the 
United States that went even further in binding third parties.  These courts ruled that if a 
third party had notice of an ongoing arbitration and did not voluntarily request to 
intervene, or did not object to the award,17 that third party was deemed to have 
acquiesced in the findings of the award.18   This theory of acquiescence had even greater 
force if the third party attended the hearings without formally becoming a party.19  
However, given the fact that it is always difficult and mostly impossible for a third party 
to intervene voluntarily in arbitration proceedings between others, a third party’s failure 
to request such an intervention can hardly be interpreted as an acquiescence in the 
findings of the award.20  From an English perspective, PETER BARNETT notes correctly 
that the operation of the abuse of process rule – just like the rule of acquiescence - 
depends on the liberality of the joinder rules.  If the third party could not be joined, it 
cannot be an abuse for that third party to stand by while another litigates issues in which 
it is also interested.21   

 
Nevertheless, the idea of binding third parties because they did not request to intervene is 
not completely extinguished.  The 1993 decision in Isidor Paiewonsky Assosiates v Sharp 
Properties seems to suggest that an interested third party must request his intervention, 
even if it is unlikely that he will be admitted to the arbitration.  In this case, a subtenant 
was removed from a property on the basis of a writ of assistance that was granted to 
enforce a judgment confirming an arbitration award between the landlord and the tenant.  
Before the United States Court of Appeals for the Third Circuit, the subtenant argued that 
his procedural due process rights were violated, because he was not a party to the 
arbitration proceedings that ultimately led to his expulsion. 
 
The Court disagreed, stating that the subtenant never moved for a stay of the arbitration 
proceedings, even though he was a party to a parallel litigation concerning related 
matters.  Moreover, although the subtenant was a witness in the actual arbitration 
proceedings, he never requested his inclusion in the arbitration.  The Court found that the 
subtenant could impossibly be denied a right to be heard as a party to the arbitration when 
he never even asked for this right.  Thus, the subtenant waived his right to challenge his 
exclusion as a party from the arbitration proceedings when he allowed the arbitration to 
proceed without requesting his inclusion. 
 
Further, the Court noted that the subtenant was given an opportunity to voice his position 
on several occasions.  Also, the subtenant’s interests were directly related to, if not 

                                                 
17 Govett v Richmond (1834) 7 Sim 1; West v Downman (1879) 39 LT 666; 
18 [Bone 1992] p. 222: “Thus, all the usual reasons to preclude an absentee on account of something she 
has done ultimately rest on a conclusion that the absentee lost her right to participate personally in the 
litigation through waiver, forfeiture or a similar theory.  In other words, they rest on a no-participation, 
not a representation, rationale.”; 
19 Doe v Herring, Ex parte Herring (1830) 1 Russ & M 153; Taylor v Parry (1840) 1 Man & G 604; 
Thomas v Atherton (1878) 10 Ch D 185;   
20 [de Boisseson 1990] p. 414; 
21 [Barnett 2001] p. 243; Barnett gives the example of multiple cargo-holders with separate bills of lading, 
whose cargoes are damaged by a fire.  He raises the question whether it is an abuse for the other cargo-
holders to stand by whilst one of them proceeds against the shipowner for negligence; 
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congruent with those of one of the parties to the arbitration.  The subtenant’s interests 
were therefore considered to be heard to a considerable extent by the arbitration panel.  
The fact that the Court added these reasons supports our submission that the third party’s 
failure to intervene (or request his intervention) is not sufficient in itself to hold the third 
party bound by the findings of the resulting award.  Other elements should have a 
dominant influence, in particular the third party’s relation to the parties. 

 
9.09 This submission may be further illustrated by recent American decisions with 
regard to claims for indemnity.  American courts tend to hold third party-indemnitors 
bound by an award if they were ‘vouched in’.  Vouching in is a process whereby a 
defendant  notifies a third party that a suit is pending against the defendant, and that if 
liability is found, the defendant will look to the vouchee for indemnity and hold him to 
the findings in that suit.  The vouchee is invited to take over the defense in the arbitration, 
in name of the defendant.22  If the vouchee refuses to do so, he is collateraly estopped 
from re-litigating certain issues decided in that suit in later proceedings for indemnity, 
under the condition that the issues were fully and fairly litigated and that there was no 
conflict of interest between the defendant and the vouchee.23  Such binding issues may 
include the existence and extent of the primary defendant’s liability to the injured party.24 

 
For example, in Universal American Barge Corp v J. Chem.,25 Universal had vouched in 
J. Chem. to the arbitration.  The Court noted that a party who chooses not to appear in a 
proceeding despite having notice and an opportunity to be heard, and who later 
challenges the preclusive effect of determinations made in the proceeding, must make “a 
particularized showing of harm” to establish the prejudicial effect of procedural 
differences between the prior arbitration and the subsequent action.  In the case at hand, 
the vouchee did indeed point at some procedural differences.  However, the Court ruled 
that these complaints resulted from the vouchee’s rejection of the vouching notice, not 
from any identified procedural differences between arbitration and court proceedings.26 

 
Likewise, in Cecil’s, a contractor sought to recover an unfavorable arbitration award from 
his subcontractor through an indemnity clause in the subcontract.  The United States 
Court of Appeals for the Eleventh Circuit accepted the claim, stating that: 

“Cecil’s consistently informed Morris of all stages of the arbitration proceedings 
and called upon Morris to defend against Villgreen’s allegations.  Cecil’s also 
reminded Morris of its potential liability via the indemnification clause.  Jerry 
Morris, the owner of Morris Mechanical, testified  before the arbitration panel on 

                                                 
22 For example, in SCAC Transport v S.S. Dansas, the charterers sent a letter to the stevedore, stating: “A 
claim has been made against us for stevedore damage for which we hold you ultimately liable.  We hereby 
tender defence of the claim to you and demand that you defend the claim and hold us harmless from any 
liability.”; see [Yang 1995] p.37; 
23 A conflict of interest would compromise the defendant’s defense of the vouchee’s interests.  In that 
event, estoppel precludes only those issues as to which there was no conflict of interest; 
24 The vouchee may contest only whether notice was sufficient, whether he has a duty to indemnify, and 
whether the prior judgment was obtained by fraud or collusion; 
25 [U.S. Court of Appeals for the Fifth Circuit, Universal American Barge Corp v J. Chem.]; 
26 Had the vouchee chosen to appear, he could have objected against the use of hearsay evidence and could 
have called its own witnesses; 
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behalf of Cecil’s, but made no attempt to become a party.  Thus, there is no 
contention that Morris was intentionally and completely excluded from 
participating in the defense at arbitration.  Morris was aware of its potential 
liability and chose to stand aside while Cecil’s defended.”27  

 
Even though we disagree with the reasoning of these decisions on vouching in, we do 
agree with the result.  The binding effect of the award on the sub-contractor could be 
justified on the basis of the indemnity clause in the sub-contract itself.  Vouching in does 
not necessarily have to be the justification for the binding effect, but can be a supportive 
factor.   

 
9.10 For the same reasons we disagree with the theory suggested by BREKOULAKIS.  
He submits that an arbitrator faced with an intertwined multiparty relationship should 
assume the initiative and suggest to the parties the joinder of certain third parties which 
he calls “false third parties”.28  If some of the real parties or the false third parties reject 
the joinder, the award may have conclusive and preclusive effects against the false third 
parties in subsequent proceedings.  Even though Brekoulakis’ suggestion should be 
applauded for being one of the first to actually submit a solution for the problem of 
arbitral effects against third parties, rather than just indicating the problem, there are three 
flaws in the theory. 

 
Firstly, the suggested effect mainly results from the third party’s failure to intervene.  
However, under Brekoulakis’ theory, it is irrelevant who objected to the intervention: the 
third party or one of the parties to the arbitration.  In many cases, it will be one of the 
parties who has no interest in the intervention of the third party.  Such an intervention 
may lead to inefficiency and extra costs that are not compensated by any benefit for that 
party.29  Moreover, Brekoulakis does not exclude that the award may have effects in 
favor of the party who objected to the intervention of the third party.  Therefore, a party 
with a potential future interest in relying on the award against a third party may be better 
of by objecting to the intervention of that third party.  In these circumstances, the third 
party’s failure to intervene should not be ‘sanctioned’ by attaching conclusive and 
preclusive effects to the award.30  Furthermore, Brekoulakis alleges that the third party’s 
rights of due process are observed since he is offered an opportunity to join the arbitral 
proceedings at an early stage.31  However, if one of the parties objects to the third party’s 
intervention, there is no such opportunity. 

 

                                                 
27 [U.S. Court of Appeals for the Eleventh Circuit, Cecil’s]; see also [Zarlenga and Smith 2004] p. 18-19; 
28 Not to be confused with those parties to the arbitration agreement that are not party to the arbitration 
proceedings; even though these third parties may very well fall under Brekoulakis’ definition of false third 
parties, the definition is certainly not restricted to that category.   
29 Cf. supra; 
30 The fact that Brekoulakis considers the effect as a sanction may be derived from his statement: “A party 
that wastes this opportunity, stands by and chooses the wait-and-see tactic, should be ready to accept any 
adverse consequence arising from this tactic, and this is a principle that can be found in different legal 
systems.”; [Brekoulakis 2005] p. 196; 
31 [Brekoulakis 2005] p. 196; 
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Secondly, even if the award would only have effects against a third party if the third party 
himself refused to intervene in the arbitration, such a rule would imply that third parties 
are deprived of their right to submit their disputes to the courts or to an arbitral tribunal of 
their choice, rather than to the arbitral tribunal selected by others.  De facto, every party 
in a multi-party contractual relationship would automatically be bound by the arbitration 
agreement between any two parties to that relationship, even if the third party did not sign 
that arbitration agreement, or if the third party agreed to another arbitration or dispute 
resolution clause.  Such an effect is irreconcilable with the contractual nature of 
arbitration, party autonomy and the fundamental right of access to the courts. 

 
Thirdly, Brekoulakis states that the existence of the contractually intertwined multi-party 
relationship should be investigated on an ad hoc basis, depending on the specific facts at 
hand.  However, he does not provide any criterion to determine which third parties are 
‘false’ third parties.  Such an open category leaves too much room for discretion and 
legal uncertainty.  Moreover, the first arbitral tribunal and the subsequent decision maker 
may have a different view on the nature of the contractual relationship.  Thus, the arbitral 
tribunal may not deem it necessary to invite a third party to join, while the second court 
or tribunal may feel that he should have been invited or vice versa.   

 
9.11 Given these flaws in Brekoulakis’ theory, we submit that the failure to intervene 
should not be the relevant criterion to hold a third party bound by an arbitration award 
between others.  That is not to say that the opportunity to intervene may not be relevant.  
However, the crux of the examination should be on the nature of the relationship between 
the parties and the third party.  This is illustrated by the decision of the English House of 
Lords in Johnson v Gore Wood.32  The House of Lords rejected a third party’s claim as a 
violation of the rule of Henderson v Henderson, since the third party could have joined 
that claim in a prior arbitration between others.33  The closeness of the relation between 
the third party and one of the parties was the main reason to come to that conclusion: the 
claimant in the prior action was the corporate embodiment of the third party.  It was only 
because of that relation that the third party had the power to include his personal claim in 
the company’s action, which he had failed to do.  Likewise, a joint tortfeasor who allows 
litigation to be conducted by another joint tortfeasor without intervening may be bound 
by the resulting decision as a “deemed party”.34 

  
9.12 However, the third party’s failure to join or intervene is not the only ground that 
has led the English courts to conclude that a third party’s action or attempt to re-litigate is 

                                                 
32 [U.K., House of Lords, Johnson v Gore Wood]; 
33 In his dissenting opinion Lord Millett stated that the rule in Henderson v Henderson cannot be extended 
to the case where the defendants are different because there is no question of double vexation.  He 
considered that it may be reasonable and sensible for a plaintiff to proceed against A first, if that is a 
relatively simple claim, in order to use the proceeds to finance a more complex claim against B.  These, 
however, are arguments with regard to the effects of a decision against a party, and not against a third 
party; 
34 [Barnett 2001] p. 67; [Sheppard in Cremades 2005] p. 226; this, however, does not imply that a claimant 
may unreasonably pursue subsequent actions against joint tortfeasors either.  That may result in a cost 
penalty, or even the decision that the second action is an abuse of process: see [Phipson on evidence 2005] 
p. 1352; [U.K., Court of Appeal, Morris v Wentworth-Stanley]; 
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an abuse of process.  In House of Spring Gardens, for example, the decision to preclude a 
third party from re-litigating certain matters was directly based on the rationale 
underlying res judicata: finality, efficiency and consistency.  Stuart-Smith LJ considered 
that if the third party would be allowed to re-litigate the issues: 
 “[…] it would be a travesty of justice.  Not only would the plaintiffs be required to 

relitigate matters which have twice been extensively investigated and decided in 
their favour in the natural forum, but it would run the risk of inconsistent verdicts 
being reached, not only as between the English and Irish courts, but as between 
the defendants themselves.  […] Public policy requires that there should be an 
end of litigation and that a litigant should not be vexed more than once in the 
same cause.” 

Stuart-Smith LJ preferred not to apply the technical principles of estoppel, but rather 
referred to what was demanded by “justice and common sense”.  Even though he did not 
expressly label the re-litigation as an abuse of process, the reasoning of the case fits 
perfectly in the abuse of process theory.35  Commentators have stated that other courts 
and judges might not be as willing as Stuart-Smith LJ to prevent re-litigation in 
circumstances as the ones at hand.  Some have even stated that such a broad application 
of abuse of process is dangerous, since it hints at a mechanism of preclusion which might 
be so all-encompassing that it overrides any need to rely on the traditional pleas.  
 
Nevertheless, the example of House of Spring Gardens has been followed in other cases, 
be it always in rather particular or even exceptional circumstances.  For example in 
Ashmore v British Coal Corp.,36 1500 similar complaints were made before an industrial 
tribunal.  The tribunal decided to hear 14 sample cases in which specific issues were 
litigated exhaustively.  One of the plaintiffs – Ms Ashmore – had not been a party to 
those sample cases.  She demanded a separate hearing of her case.  The Court rejected 
this demand and reasoned that the sensible procedure adopted in the sample cases would 
be undermined if all other members of the group were entitled to demand a separate 
hearing.   Moreover: 

“It is an abuse of process for a litigant, who was not one of the sample cases, to 
re-litigate all the issues of fact on the same or substantially the same evidence.” 

 
Even though these decisions may not support a general rule that third parties are bound 
by the findings of a prior decision between others, it may serve as a basis to allow 
English courts to treat prior judgments and awards as refutable evidence against third 
parties.  If a third party can present new arguments and evidence to show that the prior 
decision was inaccurate, the third party should be allowed to do so.  However, a third 
party should not be allowed to merely re-introduce the arguments and evidence presented 
in prior proceedings, hoping for a more favorable result. 

 
9.13 We may conclude that a third party’s failure to join or intervene in arbitral 
proceedings between others is not sufficient in itself to prevent that third party from 
introducing related claims or rebut the findings of the arbitral award.  The real basis for 

                                                 
35 [ILA, Interim Report] n°10; [Barnett 2001] p. 235-236; 
36 [U.K., Court of Appeal, Ashmore v British Coal Corp]; discussed in Arthur JS Hall & Co v Simons; 
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such an effect is to be found in the relation between the parties and the third party.  This 
will be further examined in the following Parts. 

 
 
 
 

IV. AGREEMENT TO BE BOUND 
 

9.14 The ideal basis to bind a third party to the findings of an award between others 
would be the third party’s explicit agreement to be bound.37  In practice, such agreements 
exist, be it in specific industries and with regard to specific types of dispute only.   
 
9.15 In the maritime and commodity industry, for instance, strings of contracts often 
give rise to strings of disputes in which a claim is passed on from one party to the next, 
with each intermediate party being both respondent and claimant.38   All these disputes 
turn around identical issues, e.g. the quality and condition of a product or the vessel’s 
suitability for purpose.39 In such circumstances, all parties may agree that one tribunal 
renders a decision on these issues in an arbitration between the first and the last party in 
the chain.  All intermediate parties agree to be bound by that decision.40  This binding 
effect will generally result in a settlement.41 Such procedures are named “string 
arbitrations”.42   
 
Thus, Rule 7.1 of the Grain and Feed Trade Association (GAFTA) Arbitration Rules43 
reads: 

“Quality and Condition  
If a contract forms part of a string of contracts which contain materially identical 
terms (albeit that the price may vary under each contract), a single arbitration 
determining a dispute as to quality and/or condition may be held between the first 
seller and the last buyer in the string as though they were parties who had 
contracted with each other.  
Any award made in such proceedings shall, subject only to any right of appeal 
pursuant to Rule 10, be binding on all the parties in the string and may be 

                                                 
37 It is long-established that such an agreement is perfectly acceptable; for England, see e.g. Hawkins v 
Benton (1846) 8 QB 479; Williams v Lewis (1857) 7 E&B 929; Jackson & Co. Ltd. v Henderson Craig & 
Co. (1916) 115 L.T. 36; Hayter v Nelson; such an agreement, however, does not carry with it an implied 
undertaking to pay the costs of the reference if the award is unfavourable: Jacson & Co.; see [Mustill and 
Boyd 2001] p. 415; 
38 Commodities are sold and re-sold multiple times to go from the manufacturer to the end-user; vessels are 
chartered and sub-chartered; see [Redfern and Hunter 2004] n°  3-80; [Bernstein, Tackaberry and Marriott 
2002] p. 768; 
39 [Mustill 1991] p. 393; 
40 [Mohan and Teck 2005] p. 167; 
41 [Mustill 1991] p. 394; 
42 [Platte 2002] p. 81; 
43 GAFTA n° 125; 
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enforced by an intermediate party against his immediate contracting party as 
though a separate award had been made pursuant to each contract.”  

 
However, even under this provision, the third parties are not irreversibly “bound” to the 
award.  Rule 10 states that each party in the string is entitled to appeal against the award 
to a board of appeal.  Moreover, since the conditions for string arbitrations are very 
restrictive,44 it is not surprising that they constitute merely 2 % of all GAFTA 
arbitrations.45   However, in the opinion of GAFTA, this figure should not be interpreted 
as a failure, nor as a success; string arbitrations are merely a service provided by 
GAFTA.46    
 
9.16 Chances are rather small that this type of procedures and agreements to be bound 
will be successful in other industries.47  String arbitrations require a very clear 
identification of the issues that may fall under their application.  Moreover, it should be 
relatively straightforward which parties in the multi-party dispute are best placed to 
conduct the leading arbitration. 

 
One may, for instance, consider the application of string arbitrations in the construction 
industry.  Thus, a dispute concerning the liability for a fault in the construction could be 
decided in one arbitration between the employer and the ultimate responsible (sub-)sub-
contractor.  All parties in between (main contractor, sub-contractor) would agree to be 
bound by that decision.  However, several objections render this solution impracticable.  
Firstly, employers who opt for the turnkey construction model generally do so because 
they prefer one single point of liability, rather than being bothered with the question who 
is responsible for a certain defect.  Therefore, they may not wish to resort to arbitration 
with anyone else than the main contractor.48  Secondly, it may not be clear which party in 
the project would be the ultimate responsible, and thus the relevant defendant in the string 
arbitration.  It may very well be that the arbitral tribunal finds that not the respondent, but 
a supplier or engineer is responsible for the defect.  Clearly, that supplier or engineer 
would not agree to be bound by a decision rendered in proceedings where the claimant 
had nothing to lose and the respondent had everything to gain from pointing at someone 
else as the cause of the defect.  Therefore, parties in the construction industry mostly 
resort to other techniques to streamline their dispute resolution, such as ‘name-
borrowing’ clauses whereby the sub-contractor has the right to initiate and conduct 
arbitration proceedings in name of the main contractor.   

                                                 
44 Only quality or condition issues; only if all contracts in the string are materially identical; see [Yang 
1995] p. 38; 
45 Figure provided by the GAFTA Arbitration Secretariat in personal correspondence with the author;   
46 Even if the parties in the string cannot agree on this type of procedure, arbitral tribunals seek consistency 
in string disputes.  An alternative method may be that a tribunal awaits the outcome of proceedings between 
the original seller or manufacturer and the original buyer. [ILA, Lis Pendens] n°5.10; This, however, also 
presupposes that that decision will have a (decisive) influence on the third party/parties in the parallel 
arbitration. 
47 [Redfern and Hunter 2004] n°  3-80; 
48 Similarly, Yang noted that string arbitrations can be very deleterious: the winner of an award may be able 
to collect from a firm with which it never contracted and with which it might have been reluctant to deal in 
the first place.  In his opinion, this goes to far in terms of consolidation; [Yang 1995] p. 38; 
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V. RELATIONS OF DEPENDENCE 
 

A. Introduction 
 

9.17 The preceding Parts already indicated that the specific relation of the third party to 
the parties is a significant element, if not the most significant element to evaluate whether 
the award may or should be binding irrefutable evidence against a third party.  If the third 
party has not explicitly agreed to be bound, such an agreement may be implied in the 
position the third party puts himself in by entering a certain legal relation with one of the 
parties.  This is particularly so if the third party entered a legal relation that is dependent 
on the legal relation of his contracting partner with another person or entity.  Judicial 
decisions in the latter relation may have a decisive influence on the former relation.  
Thus, BOYER justified the impossibility for certain third parties to institute tierce 
opposition on their relation of dependence: 

“L’exercice de la tierce opposition est restreint afin d’éviter l’instabilité et la 
contrariété des décisions ; l’idée de situation juridique subordonnée explique 
l’autorité particulière de l’opposabilité dans ces hypothèses.” 

For the ‘subordinated’ third parties, an award between others may not only be a necessary 
requirement, but also a sufficient requirement for their own rights or obligations.   
 
9.18 Even though these “dependent” third parties would have an interest in influencing 
the decision between the parties, they are not allowed to intervene in the proceedings or 
challenge the resulting decision since they do not have the authority to influence the 
relation between the parties.  In that regard, the American “no-participation theory” is 
highly relevant.  Under that theory, third parties may be bound by a decision between 
others because they had no right to participate at all in the proceedings, or had only a 
weak claim to participate.49  To apply that theory in an arbitration context, abstraction 
should be made of the arbitration agreement.  If the third party was not allowed to 
participate in the arbitration because there was no arbitration agreement between the 
parties and that third party,  that is not the relevant factor to decide whether the third 
party is bound by the award.  The relevant question is to which extent the third party 
controls the subject matter outside of the litigation/arbitration context.50  Hence, if C 
cannot prevent A from concluding a contract with B or is not allowed to challenge the 
validity of such contract, C should not be allowed to influence or challenge an arbitral 
award regarding the validity of that contract either.  
 
In Civil Law, the no-participation theory could find its counterpart in the theory of the 
“contradicteur légitime”.    However, this theory has been abandoned together with the 
theory of virtual representation.  The problem with this theory was that the contradicteur 
légitime, this is the person with the highest interest in a certain legal relation, was deemed 

                                                 
49 [Bone 1992] p. 203; 
50 [Bone 1992] p. 231; 
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to represent all interested third parties.  Commentators deemed it unjust that the interests 
of these third parties were sacrificed for the interest of the contradicteur légitime.51  
However, if these relations are redefined in terms of authority, rather than interest, it 
becomes clear that only the contradicteur has the authority to litigate the aspects of his 
personal relations, while third parties do not, even though they may have an interest in 
that relation.  
 
9.19 The following Parts apply the thesis that the binding effect of an arbitration award 
on certain third parties flows from their relation of dependence with the parties to these 
situations where such a binding effect is most commonly suggested. 
 
 
 

B. Liability insurers 
 

9.20 A liability insurer is frequently said to be bound by the decision that holds the 
insured liable towards the victim.52  Moreover, in France the insurer is generally denied 
the opportunity to bring a tierce opposition against that decision.53  Hence, the 
determination of the existence and amount of liability become an irrefutable presumption 
against the insurer.   

 
9.21 This effect is traditionally justified through the doctrine of virtual 
representation.54 However, the basis for the effect rather lies in the insurance contract 
itself: the insurance does not cover the liability of the insured in abstracto, but the 
liability as it is determined by a judgment or award.  Therefore, the victim may not bring 
a direct action against the insurer before the French courts if the victim has not obtained a 
decision against the insured yet.  Alternatively, the victim must join the insured in the 
proceedings against the insurer.55  Thus, the finding of liability of the insured in a judicial 
decision is a necessary requirement for the insurer’s obligation.   

                                                

 
For the same reason, the award against the insured may be said to “trigger” the obligation 
of the insurer.56  Thus, the French Cour de Cassation stated:57 

“Attendu que la décision judiciaire condamnant l’assuré à raison de sa 
responsabilité constitue pour l’assureur de cette responsabilité, dans ses rapports 

 
51 [Boyer 1951] p. 170; 
52 [Van Compernolle 1994]  p. 654-655; [Goutal 1988] p. 454; [Boyer 1951] p. 184; 
53 [Goutal 1988] footnote 12 ; referring primarily to DUCLOS ; 
54 [Mourre 2001] n° 22; 
55 [Boyer 1951] p. 202; 
56 [Goutal 1988] p.  454; [Mourre 2001] p. 21, n°22;  
57 [France, Cour de Cassation, 26 June 1984]; See also [France, Cour de Cassation, 12 June 1968]; and 
[France, Cour de Cassation, 4 June 1991] where the Cour de Cassation referred to the effect of the decision 
against the insurer as an argument why the insurer may also invoke the decision against one of the parties ; 

 241



CHAPTER 9 – IRREFUTABLE PRESUMPTION AGAINST THIRD PARTIES 

avec la victime, la réalisation du risque couvert, tant dans son principe que dans 
son étendue.”58 

By agreeing to cover the liability of the insured, the insurer implicitly agrees to be bound 
by the award, and renounces his right to challenge the findings of the award.  The award 
may be invoked by the victim in a direct action against the insurer, or by the insured, 
when seeking compensation from the insurer.  Hence, the finding of liability of the 
insured in an award is also a sufficient requirement for the obligation of the insurer. 
 
9.22 This binding effect (partially)59 explains why liability insurers usually direct the 
insured’s defense behind the scenes: that way they may protect themselves from being 
bound by a decision on issues that were poorly defended.60 Some authors reverse the 
reasoning by stating that the insurer’s control behind the scenes justifies his being bound 
by the award.61  We do agree that this control supports the binding effect, since the 
insurer has had the possibility to raise the arguments and present the evidence he deemed 
relevant.  However, this control is merely a consequence, and not the basis of the binding 
effect.62  Therefore, the insurer will also be bound if he did not direct the defense behind 
the scenes.   
 
9.23 If the insured directed his own defense and the insurer is of the opinion that the 
lack of a vigorous defense resulted in an inaccurate finding of liability, the insurer should 
not challenge the findings of the award in the action against the victim.  Instead, he 
should turn to the insured.  The insurance contract lays an obligation on the insured to 
defend vigorously.  If he failed to do so, it is the negligence of the insured that caused the 
insurer to pay, or to pay more than he should have. Therefore, the insurer can claim 
compensation from the insured.  Indirectly, such accountability is an incentive for the 
insured to litigate vigorously in the arbitration.63  However, this does not imply that the 
insurer may simply “sit back and wait” during the arbitration either.  To the contrary, the 
French Cour de Cassation noted that the insurer must do what is necessary to stay 
informed about the proceedings.64 

 

                                                 
58 In 1941 already, the Cour de Cassation ruled that: “le juge demeure dans les limites de son pouvoir 
souverain en retenant une decision antérieure… comme élément d’appréciation de la responsabilité et du 
prejudice couverts”; [France, Cour de Cassation, 11 June 1941], quoted by [Boyer 1951] p. 174 ; 
59 Another reason is that the liability insurer usually covers the legal expenses of the insured, either by 
compensation, or in natura;  
60 [McCurnin 2006] p. 7: If the action is a construction defect case covered by insurance, insurers generally 
will defend the insured’s interest, whether in a lawsuit or arbitration, based on the policy language; 
61 See [Mourre 2001] n° 22; [Lefort 2004] p. 189; [McCoid 1991] p. 504; 
62 In its Advice to Bill 351-1 (Session 5 July 1955), the Belgian Conseil d’Etat stated that a rule under 
which an insurer is bound if he directed the defense behind the scenes would create difficulties; in the 
opinion of the Conseil d’Etat, it is very difficult to prove that the insurer in fact did have such control;  In 
that regard, the American Restatement Second Judgments reads: “To have control of litigation requires that 
a person have effective choice as to the legal theories and proofs to be advanced on behalf of the party to 
the action.  He must also have control over the opportunity to obtain review.  Its is not sufficient, however, 
that the person merely contributed funds or advice in support of the party, supplied counsel to the party, or 
appeared as amicus curiae.”; see [Bone 1992] p.204;  
63 [Bone 1992] p. 224; 
64 Cass. Fr. Civ1 26 June 1984; 
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This solution excludes the risk of inconsistent decisions in the relations victim-insured 
and victim-insurer. At the same time it prevents the insurer from being harmed by a 
decision that resulted from proceedings in which he could not raise his own arguments 
and evidence.   

 
9.24 It should not make a difference whether the liability of the insured is determined 
in a judgment or an arbitration award, even if a court would not have come to the same 
conclusion as the arbitrators did.  With regard to the effect of a foreign judgment on the 
(re)insurer, this was confirmed by the English courts in Commercial Union Assurance v 
NRG Victory Reinsurance.65  The Court ruled: 

“It was to be expected that the insurer’s liability might be determined in any one of a 
number of different Courts.  It follows that it was to be expected that both the 
existence or otherwise of liability and its extent would or might be different depending 
upon where suit was brought.  In my judgment, if the insured was entitled to proceed 
in Texas against the insurers any liability established in Texas would be liability 
under the policy and (subject to any relevant terms of the reinsurance) the reinsurers 
would be liable in respect of it, provided only that all proper defences were advanced 
in Texas.” 

 
The same reasoning may be applied mutatis mutandis to arbitration. However, certain 
standard insurance contracts explicitly stipulate that arbitral awards are not opposable 
against the insurer.  On the one hand, one may wonder whether such exclusions should 
not be treated as mere anachronisms.66  While the insurer may legitimately wish not to be 
bound by the result of an overly informal arbitration, the question is whether the 
procedures in certain national courts do not form a higher risk than the average 
arbitration.  On the other hand, such clauses are a confirmation that under the general 
rule, arbitration awards are binding on the insurer.  If not, such an exception would not be 
necessary. 
 
9.25 Even though the binding effect against the insurer is hardly ever questioned in 
France,67 it is not generally accepted in other jurisdictions.  In England, for instance, an 
insurer or reinsurer would not be a privy in interest of the insured or reinsured.68  Insurers 
and re-insurers generally are not deemed to be bound on any other basis either.69  Thus, 
in Hayter v Nelson and Home Insurance Co. (1990), the Court stated: 

                                                

“There are as it seems to me, only two possible ways in which the third party could be 
bound by the judgment and the award, namely, by reason of the general effect of a 
judgment and an award of the present kind, or by reason of an agreement between the 
defendants and a third party that the latter would be bound by judgments given or 
awards made against the former. […] Just as a surety is not bound by a judgment or 

 
65 [U.K., High Court of Justice, Queens Bench Division,Commercial Union Assurance v NRG Victory 
Reinsurance]; 
66 LEVEL, in [Goutal 1988] p. 461; 
67 See [Mourre 2001] n° 22; 
68 [Veeder 2003] p. 77; 
69 Even though Commercial Union Assurance v NRG Victory Reinsurance seems to be an exception; 
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award obtained by a creditor against the principal debtor, it seems to me that a 
retrocessionaire is not bound by a judgment or award against the reinsured.”70 

 
9.26 In Belgium, the situation is rather ambivalent.  In Foncière Camer v Van Den 
Bosch e.a.,71 the Belgian Cour de Cassation ruled : 

“Now that the Claimant does not allege that he has initiated tierce opposition 
against the prior judgment, the judgment did not need to examine whether the 
liability of the insured of the Claimant was established.  Thus, a prior judgment 
decided that the insured [party to the prior judgment] of the insurer [third party 
to the prior judgment] was liable towards the Defendant [party to the prior 
judgment] for the damage he had suffered.” 

In other words, in the case at hand the prior judgment was binding on the insurer.  
However, the Cour de Cassation left open the possibility for the insurer to initiate tierce 
opposition against that judgment.  Since the insurer could have incidentally initiated such 
a tierce opposition in the proceedings against the victim, the judgment merely created a 
refutable presumption of the insured’s liability against the victim. 
 
Furthermore, several Belgian statutes on liability insurance contain(ed) a provision which 
states: 

“Aucun jugement n'est opposable à l'assureur, à l'assuré ou à la personne lésée 
que s'ils ont été présents ou appelés à l'instance. 
Toutefois, le jugement rendu dans une instance entre la personne lésée et l'assuré 
est opposable à l'assureur, s'il est établi qu'il a, en fait, assumé la direction du 
procès.”72 

 
This provision was copied from one statute to the next, mostly without much 
reconsideration.73  The origins go back to a Benelux-Treaty.  In its commentary to that 
Treaty, the Benelux-Commission expressed the rationale as follows: 

“It should be avoided, that the claim of the victim against the insured would give 
rise to fraud to the detriment of the insurer.  Furthermore, a judgment rendered 
between the victim and the insurer must not be opposed against the insured who 
did not take part in the proceedings. 
[This] is nothing more than the mere application of general law: the authority of 
res judicata cannot be opposed against someone who was not a party to the 
proceedings (Art. 1351 Belgian Civil Code; Art. 1954 Dutch Civil Code).” 

                                                 
70 Quoted in Stargas (the Sargasso); 
71 [Belgium, Cour de Cassation, 27 June 1975]; 
72 Art. 89, § 1 Loi sur le contrat d’assurance terrestre, 25 June 1992, Moniteur 20 August 1992 ; Untill 
2002, the Act of 21 November 1989 on the liability insurance for motor vehicles contained an identical 
provision; for a recent application, see [Belgium, Cour de Cassation, 16 May 2002]; 
73 The Article was inspired by Art. 9 of the Act of 1 July 1956 on the liability insurance for motor vehicles 
which stated: “Le jugement rendu sur une contestation née d'un préjudice causé par un véhicule 
automoteur n'est opposable à l'assureur, à l'assuré ou à la personne lésée, que s'ils ont été présents ou 
appelés à l'instance. Toutefois, le jugement rendu dans une instance entre la personne lésée et l'assuré est 
opposable à l'assureur, s'il est établi qu'il a, en fait, assumé la direction du procès.[…]” 
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The Belgian Commission on Justice added that it is not appropriate that a judgment 
between the victim and the insured would be opposable against the insurer, if the latter is 
not invited to intervene in the proceedings. 
 
This rationale is clearly anachronistic.  It is built on an all-to-restrictive principle of 
privity and fails to distinguish between res judicata and opposability.  Moreover, if the 
main objection to a binding effect against the insurer is the risk of fraud or collusion, this 
rule clearly goes much further than necessary.  It would have been perfectly possible to 
hold the insurer bound by the decision between the victim and the insured, unless the 
insurer can prove fraud or collusion.  Finally, the rule does not distinguish between the 
effects against the insurer on the one hand, and the effects against the insured or the 
victim on the other hand.  Thereby, the rule fails to take the important differences in the 
legal relation between these three protagonists into account.  For these reasons, the rule 
should be abandoned or adapted to the “general law” as it currently stands.   

 
9.27 In those jurisdictions where liability insurers may be bound, this does not signify 
that they are automatically bound by the findings of any arbitration award with regard to 
facts that may fall under their policy.  The relevant question is whether the prior award 
actually establishes the liability that is covered by their insurance, or whether it merely 
decided on another – although potentially related – legal relation.  

 
Thus, before the Appellate Court of Connecticut it was argued that the insurer of the 
victim’s employer was in privity with the victim’s personal insurer and thereby bound by 
the findings of the award against the victim’s insurer.  The Court, however, quoted 
Mazziotti v Allstate: 

“There is no prevailing definition of privity to be followed automatically in every 
case.  It is not a matter of form or rigid labels; rather it is a matter of substance.  
In determining whether privity exists, we employ an analysis that focuses on the 
functional relationships of the parties.  Privity is not established by the mere fact 
that persons may be interested in the same question or in proving or disproving 
the same set of facts.  Rather, it is, in essence, a shorthand statement for the 
principle that collateral estoppel should be applied only when there exists such an 
identification in interest of one person with another as to represent the same legal 
rights so as to justify preclusion.”74 

 
The Court noted that the defendant in the arbitration had chosen to settle its disputes by 
arbitration.  The plaintiff in the court proceedings, however, chose not to bind himself to 
settle claims through arbitration and wanted to exercise its contract right to litigate the 
claim.  More importantly, however, the rights of the now defendant arose from separate 
contracts.  In the Court’s opinion, there could be no privity because the same legal rights 
were not involved. 
 
The latter argument is indeed the accurate basis for the denial of binding effect (or 
collateral estoppel effect).  The obligation of the insurer of the victim’s employer was not 
triggered by the liability of the victim’s personal insurer.  Therefore, the employer’s 
                                                 
74 [U.S., Supreme Court of Connecticut, Mazziotti v Allstate]; 
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insurer could not be irrefutably bound by the findings of the award against the victim’s 
insurer.  This, however, doe not exclude that certain factual or legal issues in the second 
action may have been identical with issues decided in the award and that these decisions 
may have served as a refutable presumption against the employer’s insurer.75  
Furthermore, this decision clearly leaves open the possibility that an insurer may be 
considered to be the privy of one of the parties to the prior arbitration award, in particular 
if that party is the insured himself. 
 
9.28 From that perspective one should also interpret the decision of the European 
Court of Justice in Drouot Assurances SA v Consolidated Metallurgical Industries.76 In 
that case, the Court was asked to decide whether an insurance company (Drouot) and its 
insured may be treated as “the same parties” in the meaning of Article 21 of the European 
Convention on Jurisdiction and the Enforcement of Judgments, i.e. the provision on lis 
pendens.77  The Court Ruled: 

“It is certainly true that, as regards the subject-matter of two disputes, there may 
be such a degree of identity between the interests of an insurer and those of its 
insured that a judgment delivered against one of them would have the force of res 
judicata as against the other.”78 
“In the present case, [the owner and the insurer of the cargo which the vessel was 
carrying when it sank] made clear at the hearing that, in the Netherlands action, 
they seek to have [the charterer of the vessel] declared exclusively liable for the 
foundering of the Sequana.  As the insurer merely of the hull of the vessel, 
however, Drouot takes the view that it cannot be held liable for the fault of its 
insured and thus has no interest in the Netherlands action. 
It appears, moreover, that, in the French action, Drouot has been acting not in its 
capacity as the representative of its insured but in its capacity as a direct 
participant in the refloating of the Sequana. 
Thus, in this case, it does not appear that the interests of the insurer of the hull of 
the vessel can be considered to be identical to and indissociable from those of its 
insured, the owner and the charterer of that vessel.  However, it is for the national 
court to ascertain whether this is in fact the case.”79 

 
In other words, Drouot did not act as an insurer in the French action, but merely in its 
personal capacity.  Moreover, the decision in the Dutch action could not trigger Drouot’s 
liability, since Drouot was not the insurer of the shipowner and charterer’s (SAC) liability 
                                                 
75 Therefore, the award which establishes that certain events fall under the cover of one co-insurer is not 
necessarily binding on another co-insurer who covers similar or identical events; contra [Wautelet and 
Vermeersch 2006] p. 109; 
76 C-351/96; [Seatzu 1999], p. 540-544; [Barnett 2001] p. 66; [ILA, Lis Pendens] n° 2.40-2.42; 
77 Now Article 27 of the Regulation; 
78 Consideration 19; 
79 Considerations 21-23;  the Court concluded in the operative part: “Article 21 of the Convention […] is 
not applicable in the case of two actions for contribution to general average, one brought by the insurer of 
the hull of a vessel which has foundered against the owner and the insurer of the cargo which the vessel 
was carrying when it sank, the other brought by the latter two parties against the owner and the charterer 
of the vessel, unless it is established that, with regard to the subject-matter of the two disputes, the interests 
of the insurer of the hull of the vessel are identical to and indissociable from those of its insured, the owner 
and the charterer of that vessel.”;  
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vis-à-vis the owner and insurer of the cargo (OAIC).  Therefore, Drouot’s relation to the 
OAIC was not dependant on the relation of the latter to the SAC.  Hence, the decision 
between the SAC and the OAIC had no potential of serving as irrefutable evidence 
against Drouot. Again, however, this does not exclude that certain findings could 
potentially serve as refutable evidence, in particular the findings on the contribution of 
the OAIC to the general average. 
  
In that regard, one of the arguments of the OAIC was that - according to the Dutch rules 
of procedure - insurers cannot be brought into the action.  Under the no-participation 
theory, this rule could perfectly support an irrefutable presumption against the insurer.  
However, technically the Court did not even consider the evidential value of a decision 
against the insurer.  Firstly, the “res judicata” effect referred to by the Court is the effect 
that would lead to the inadmissibility of the second claim, not to an evidential value of 
the findings of the first decision.  Or to use the Common Law terminology: the Court 
considered claim preclusion or cause of action estoppel; not issue estoppel or collateral 
estoppel.   
 
Secondly, such inadmissibility requires an identical claim, based on an identical cause of 
action, between identical parties.  This is the triple identity that is (also) required by 
Article 21 for the operation of lis pendens.  Even though the preliminary question was 
phrased as a question with regard to the identity of parties and even though the answer of 
the Court seemingly focuses on that aspect, the crux of the problem in this case was the 
identity of the claim.  The claim before the French courts concerned the cost of the 
refloating of the ship, while the claim before the Dutch courts concerned the damage 
resulting from the foundering of the ship.80  That is exactly the reason why the Court 
indicated “the subject-matter of two disputes” as the first criterion.  That is also why the 
Court attached more importance to the nature of the claims in the two courts than to the 
capacity of the insurer. 
 
The decision would have been much more relevant and accurate if the question were 
asked from the perspective of Article 22, since this Article primarily leads to questions of 
evidential value, potentially vis-à-vis third parties.  It may be regretted that the Court 
failed to make this disambiguation more explicitly, even though the blame is primarily on 
the OAIC of course.  As it is actually phrased, the reasoning in Drouot may give the 
impression that the European Court is still on the track of virtual representation with a 
focus on the interests of third parties, rather than their relation of dependence to the  
relation of the parties.  This is all the more regrettable since that is clearly not what the 
Court actually decided.   
 
9.29 To conclude, a liability insurer cannot prevent his insured from committing acts 
for which he may be held liable against the victim.  Neither may the insurer prevent the 
victim from obtaining a judgment or award which establishes the liability of the insured.  

                                                 
80 The Court of Appeal of Paris had upheld the plea of lis pendens, stating that Drouot was present in the 
Dutch action “through the intermediary of the insured”.  This decision should clearly be rejected, since it is 
unclear on which basis the insured could have claimed costs from the owner and insurer of the cargo that 
were made by Drouot in its personal capacity, and not in its capacity of insurer; 
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The insurer lacks legal authority in that regard.  Therefore, the insurer should not be 
allowed to challenge the findings of liability in the judgment or award either.  These 
findings should be binding on the insurer.  The justification for this binding effect does 
not lie in the fact that the insured ‘represented’ the insurer in the proceedings, neither in 
the fact that the insurer may have directed the defense behind the scenes.  By contrast, the 
justification lies in a combination of the insurer’s lack of authority to influence the 
relation between the victim and the insured on the one hand, and the fact that the insurer 
has agreed to submit his own obligations vis-à-vis the victim and the insured to the 
relation between the victim and the insured by agreeing to cover the liability of the 
insured.  Only because and only if the insurer is bound by the award, he has an interest in 
that award. 

 
 
 

C. Sureties, guarantors and (other) joint debtors 
 

9.30 Certain contracts of guarantee explicitly prescribe that the guarantor will only pay 
on the basis of an arbitration award between the creditor and the main debtor.  This is a 
form of “garantie documentaire”.81  In that case, the award is a necessary, but also a 
sufficient requirement for the creditor to obtain payment from the bank.  The bank cannot 
challenge the validity of the award82   
 
The question is, however, whether an arbitration award may have a similar effect if the 
contract of guarantee does not explicitly state that the guarantor will pay on the basis of 
an award.  It is our submission that - if the obligation of the guarantor (or surety) is 
dependent on the obligation between the creditor and the main debtor – their situation is 
very similar, if not identical, to that of the liability insurer.  The obligation of the surety 
or guarantee will also be triggered by the award between the creditor and the main 
debtor.83 
 
9.31 The English Courts do not accept this binding effect of an arbitration award on the 
surety or guarantor.  Thus, in the Vasso, the Court decided that: 

“It is well established that general words in a guarantee guaranteeing the due 
performance of all the obligations of the principal debtor do not of themselves have 
the effect that the surety is bound by an arbitration award in an arbitration between 
the principal debtor and the creditor, even where the arbitration award arises out of 
an arbitration clause in the contract containing the obligations of the principal 
debtor guaranteed by the surety.”84 

 

                                                 
81 COSTET in [Goutal 1988] p. 456; 
82 [Chambreuil 1991] p.56-57; 
83 [Loquin 1994] p. 250-251; [GOUTAL 1988] p. 453-454 ; [Mourre 2001] n° 22 ; [Jarrosson 2007] n° 38; 
84 Referred to in [England, High Court, Queens Bench, Stargas v Petredec, ‘the Sargasso’] p. 418; 
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Likewise, in re Kitchin, the Court stated that in the absence of explicit words, a judgment 
or award obtained by a creditor against the principal debtor does not bind, and is not 
evidence against the surety.  Since the award might have resulted from the principal 
debtor’s neglect to defend or admission, the surety is entitled to have the liability proved 
as against him in the same way as against the principal debtor.85   
 
9.32 In the United States, the situation is very different from one state to the other.  In 
California, the award is neither conclusive nor even prima facie evidence of liability (Cf. 
England).  New York views the arbitration award as only prima facie evidence of the debt 
and not conclusive evidence (cf. infra, Court of Appeal Paris).  In other states the 
arbitration award is conclusive as against the surety.  If the contract of guarantee 
incorporates the main contract and the arbitration provision, the surety is said to be bound 
by the award if it had notice of the arbitration.86 

 
9.33 In France, there are several indications that an award may be binding on the 
guarantor or surety.  Firstly, if only the main debtor successfully challenges a decision 
that was rendered against both the main debtor and the guarantor, the French courts 
accept that the guarantor may also invoke the judgment on appeal against the creditor, 
even though he was not a party to that judgment.  This indicates that the liability of the 
main debtor is a necessary requirement for the obligation of the guarantor.87   
 
However, as to independent bank guarantees, it is not necessary for the beneficiary to 
obtain an arbitral award against the main creditor before he can call the guarantee.  
Chances are extremely small that proceedings on the underlying contract have already 
been initiated – let alone decided – when the beneficiary calls the guarantee.  For this 
type of guarantees, a judicial finding of liability is not an essential requirement to trigger 
the obligations of the guarantor.  Nevertheless, if the situation would occur, the award 
could still serve as a sufficient requirement.88 
 
Secondly, if the guarantor did not take part in the prior proceedings, the French Cour de 
Cassation generally decides that both the guarantor’s tierce opposition89 and the 
guarantor’s challenge90 of the arbitral award are inadmissible.  The fact that a guarantor 
cannot challenge the award as the parties can already indicates that he is not ‘represented’ 
in the arbitral proceedings.  Moreover, the interests of the guarantor and the main debtor 

                                                 
85 See also Hayter v Nelson, cf. supra; 
86 [McCurnin 2006] p. 7; 
87 [Boyer 1951] p. 204-205; by contrast:  [France, Court of Appeal Paris, 3 July 1978]: “La caution, partie 
au jugement attaqué, reste condamnée meme en presence de la retraction du jugement s’agissant d’une 
autre caution tiers opposante.” ; [De Page 1967] p. 1039 ; 
88 [Chambreuil 1991] p. 60-61: raises the very interesting question what the effect would be of an award on 
the underlying relation, after the guarantee has been called;  
89 [France, Cour de Cassation, 1 May 1901]; [France, Cour de Cassation, 3 January 1938]; [France, Cour de 
Cassation, 11 December 1934]; [France, Cour de Cassation, 24 April 1981]; [France, Cour de Cassation 23 
May 1989]; [France, Cour de Cassation, 29 January 1991]; contra: [France, Cour de Cassation, 1 July 
1924]; [France, Cour de Cassation, 16 October 1956]; see [Loquin 1994] p. 249; 
90 [Legros 2001]; contra (?) [Wautelet and Vermeersch 2006] p. 109;  
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are not necessarily identical.  Nevertheless, the binding effect is mistakenly justified by 
reference to the theory of virtual representation.91 
 
Thirdly and most importantly, the Cour de Cassation has ruled numerous times that a 
decision against the main debtor is opposable against the guarantor.92  Commentators 
concur that “la sentence qui condamne le débiteur à payer constitue un fait qui s’impose 
à la caution”.93 
 
9.34 In the opinion of some authors, it is contradictory that a guarantor can initiate 
neither the recourse open to parties, nor the recourse open to third parties.94  This would 
indicate that guarantors are neither parties, nor third parties.  Such critique confuses cause 
and consequence.  Guarantors are third parties in the true meaning of the word.  The 
reason why they cannot initiate tierce opposition lies elsewhere, namely in their relation 
of dependence to the relation between the creditor and the main debtor.  In that respect, 
we concur fully with CHABAAN where she states: 

“A notre sens, les incidences traditionnelles de la chose jugée sur la dette principale 
et les voies de recours dont dispose la caution, ne sont que la traduction dans l’ordre 
procédural, de la règle de l’accessoire.” 

 
However, we disagree where she states that the guarantor’s rights of defense take 
precedence over the relation of dependence and thus require that the guarantor has the 
possibility to initiate tierce opposition.  This tierce opposition should allow the guarantor 
to invoke those arguments the debtor failed to invoke, even though every diligent debtor 
would have invoked them.95   

 
                                                 
91 [Legros 2001]; [Loquin 1994] p. 248; [Mourre 2001] n° 22; [Boyer 1951] p. 171; [Van Compernolle 
1994]  p. 654-655; 
92 See, i.a., [Seatzu 1999] 540-544; [France, Cour de Cassation, 25 January 1984]: “Attendu que l’arrêt 
retient, par motifs adoptés, que le syndicat ayant été admis au passif de la liquidation des biens pour la 
somme de… et s’agissant de créances ayant pour origine un versement ou une remise pour lesquels la 
garantie financière de la caisse s’applique, la force de chose jugée qu’a acquise la décision d’admission 
est opposable à cette société de caution mutuelle.” ; [France, Cour de Cassation, 23 May 1989] ; In [France, 
Cour de Cassation, 20 May 1997], the Cour de Cassation accepted the following argument: “que l’autorité 
de la chose jugée est subordonnée à la triple identité de parties, de cause et d’object ; qu’il suffit qu’une 
prétention nouvelle diffère par l’un de ces trois éléments, pour que la chose jugéene lie pas le juge ; que si 
les cautions solidaires sont considérées comme étant représentées par le débiteur principal, la cour 
d’appel a constaté que M. Mene avait donné un cautionnement simple à la société, et qu’il n’avait par 
conséquent pas été représenté par ce débiteur principal à l’instance d’admission de la créance de la 
banque ; qu’il pouvait donc opposer au créancier tout moyen, sans que la recevabilité de sa réclamation 
soit subordonnée à l’invvocation de moyens propres, nouveaux, ou tirés de la fraude ; qu’en opposant 
cependant à M. Mene, ni partie ni représenté à l’instance ayant abouti au jugement, l’autorité de la chose 
jugée lors de cette instance, et en refusant par suite d’examiner le moyen qu’il soulevait, la cour d’appel a 
violé l’article 1351 CC ;”. However, the Cour de Cassation substituted another argument to the arguments 
of the Court of Appeal and upheld the decision ; [France, Cour de Cassation 22 October 1996]; [France, 
Cour de Cassation,  7 March 2006] (sûreté réelle); [France, Cour de Cassation, 22 January 2008];  
93 [Loquin 1994, p. 248]; [Boyer 1951] p. 183-184 ; [Goutal 1988] p. 454 ; 
94 [Jarrosson 2007] n° 38 : “La question de savoir si sa situation de garantie lui ferme la voie de la tierce 
opposition reste cependant contorversée.”;  
95 Cf. [De Page 1967] p. 1039; for these reasons, the English courts deny every evidential value to the 
award against the guarantor; cf. supra; 
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In our opinion, LEGROS suggests a better solution.  He states that :  
“la fermeture de la tierce opposition à la caution n’est pas aberrante dans la mesure 
où celle-ci dispose d’un recours contre le débiteur”.  

 If the main debtor did not litigate vigorously, it is that negligence which caused the 
guarantor to pay, so that the guarantor may seek compensation from the main debtor.  
This is another parallel between the situation of the guarantor and the situation of the 
liability insurer.  Realistically speaking, Legros must concede that “son succès est le plus 
souvent illusoire”.96  Nevertheless, equity is better served if he who agreed to guarantee 
the debts of a potentially insolvent main debtor cannot recover the sums he pays to the 
creditor, than that the creditor - who secured his claims with a guarantee - would be 
unable to collect from neither the insolvent debtor, nor the guarantor.   While the 
guarantor explicitly agreed to stand in for the potential insolvency of the main debtor, the 
creditor sought to protect himself against such insolvency. 

 
9.35 Nonetheless, in its decisions of 6 June 1981 and 4 October 1983, the French Cour 
de Cassation accepted a tierce opposition initiated by the guarantor.  Even though these 
decisions may at first sight seem to contradict the thesis here defended, they do in fact 
support our submissions.  For the admissibility of the tierce opposition, the Cour de 
Cassation required that the guarantor invoked “un moyen propre”.  In the second 
decision, the Cour de Cassation clarified that this must be an argument that only the 
guarantor can invoke.  Only arguments with regard to the contract of guarantee itself 
fulfill that requirement.  A contrario, the guarantor is not allowed to challenge the 
decision on the basis of arguments drawn from the legal relation between the creditor and 
the main debtor. 
 
On the one hand, these decisions confirm that the guarantor is not allowed to question the 
findings of liability between the creditor and the debtor.  Logically, however, such 
findings can only trigger the obligation of the guarantor if there is a valid contract of 
guarantee.  If that is not the case, the alleged guarantor should be able to defend himself 
on that point. 
 
On the other hand, one may question the soundness of the final answer of the Cour de 
Cassation.  Tierce opposition is that means of recourse which allows third parties to 
escape the opposability of the findings of a decision between others, i.e. to rebut the 
presumption created by that decision.  The validity of the contract of guarantee, however, 
is clearly not an issue that would normally be disputed or decided in the proceedings 
between the creditor and the main debtor.  Therefore, the prior decision creates no 
presumption with regard to the validity of the contract of guarantee.  The guarantor is not 
required to rebut any presumption, and consequently, there is no need for tierce 
opposition.  VEAUX concludes correctly: 

“Il est donc critiquable de faire passer par le canal de la tierce opposition, ce qui est, 
en réalité, un litige différent dans tous ses éléments, et cela, d’autant plus, que la 
caution pourra toujours opposer les mêmes moyens, lorsqu’elle sera actionnée en 

                                                 
96 See also, [Chambreuil 1991] p.61-62; 
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paiement par le créancier sur le fondement de la sentence rendue contre le 
débiteur.”97 

Furthermore, if the alleged guarantor convinces the second decision maker that there is 
no valid contract of guarantee, the findings of liability in the prior decision will have no 
relevance or effect whatsoever.  Hence, there will be no use in challenging that decision.  
 
9.36 Arbitration awards should be equally binding on the guarantor as court judgments 
are.98  However, in a 1960 decision,99 the Paris Court of Appeal ruled differently: 

“les juges saisis d’une demande de dommages et intérêts contre la caution sont 
fondés à estimer que la sentence arbitrale, même non exécutoire en France, constitue 
une donnée de fait qui, eu égard à la qualité de l’arbitre et au défaut de contestation 
sérieuse sur ses constatations, comme de toutes les données de la cause, permet de 
condamner en conséquence la caution à des dommages et intérêts égaux au montant 
de la condamnation prononcée par la sentence arbitrale contre la société 
cautionnée.” 

In other words, in the Court’s opinion the arbitration award would not necessarily be 
binding, but would have a certain evidential value depending on the nature of the arbitral 
proceedings.  We agree with MOURRE that these criteria are “clearly irrelevant”.  If the 
guarantor is of the opinion that the arbitrator was under-qualified, or that the arbitration 
was in some other way unfit to result in an accurate decision, the guarantor should invoke 
such arguments against the main debtor and not against the creditor.   Moreover, the 
guarantor explicitly chose to guarantee the performance of a contract that is governed by 
an arbitration clause.  Therefore, the arbitral nature of the decision is not a reason that 
should prevent him from being bound. 

 
9.37 To conclude, the binding effect of an arbitration award on the guarantor and 
surety re-confirms our submissions as to the liability insurer.  Unlike the insurer, the 
guarantor rarely directs the defense of the main debtor behind the scenes.  Therefore, the 
binding effect cannot flow from such a defense, but must flow from the relation of 
dependence.   Further, the requirement of such a relation of dependence immediately 
answers the question whether all joint debtors are bound by the award obtained by the 
creditor against one of them, particularly with regard to the findings on the existence and 
extent of the debt.  In Belgium and France,100 the answer is often said to be affirmative, 
based on the fiction that joint debtors would represent one another since their interests are 
aligned.101  In our opinion, this fiction should be firmly rejected, just like any other form 
of virtual representation.  The only relevant criterion should be whether the legal relation 
of the joint debtor(s) that did not take part in the arbitration is dependent on the legal 
relation between the creditor and the joint debtor that did take part in the arbitration.  If a 
legal basis for such dependence can be found, either in an agreement or in the law, the 

                                                 
97 [Veaux] p. 409 ; see also ROLAND, LGDJ 1969 ; Loquin 238-239 and 249; Guinchard 1165 ; 
98 See [France, Cour de Cassation, 22 April 1997]; [Mourre 2001] n° 22;  
99 [France, Court of Appeal Paris, 4 January 1960]; see [Mourre 2001] n° 20; [Loquin 1994] p.  238-239 
and 249; 
100 See [Boyer 1951] p. 170-172 and 184-186, [Goutal 1988] p. 443; [Mignot 2006] p. 461-468; [Van 
Compernolle 1994]  p. 654-655; [De Page 1967] p. 1038; [De Leval] 2005;  
101 Consequently, a co-debtor may not initiate tierce opposition; see [Lefort 2004] p. 188; 
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findings of the award are binding on the co-debtor(s).  If not – which will generally be the 
case - these findings should merely create a refutable presumption. 

 
 
 
 

D. Sub-contracts, derivative and alternative liability 
 

9.38 Subcontracts create by far the most challenging problems when it comes to the 
effects of an arbitration award against third parties.  Such problems arise frequently in the 
construction industry (employer, main contractor, (sub-)sub-contractor, etc.) and in the 
shipping industry (owner, time charterer, voyage charterer, etc.).102  Given the lack of 
direct contractual liens between the extremes in such contractual schemes, claims are 
generally directed against the middleman, even if that middleman did not personally 
cause the situation that gave rise to the claim.  Therefore, the middleman will seek 
indemnification from the party he alleges is actually responsible, either up the line or 
down the line of contracts.103  If no arbitration agreements are involved, such claims can 
be brought before the court which decides on the main claim.  That way, there is no risk 
of inconsistent decisions.  However, if the main claim is decided by an arbitral tribunal, it 
is mostly impossible to join the indemnitor in the arbitral proceedings.  In that situation, 
the question is whether the middleman may oppose the award against the alleged culprit.  
If not, the middleman risks being ordered to pay without being able to obtain 
indemnification from the culprit.104  By contrast, if the award is opposable, the further 
question is whether the findings of the award merely create a refutable presumption 
against the third party, or whether they are binding?  Again, the basis for such a binding 
effect is to be found in a relation of dependence of the third party to the relation between 
the parties.   

 
9.39 The situation of the third party in these sub-contract schemes is very similar, but 
at the same time very different from that of the insurer or guarantor.  The insurer or 
guarantor agrees to cover the liability of a main debtor.  In other words, the third party is 
liable through the liability of a party.  That party’s liability is established in an award 
between the direct parties to that liability, i.e. the parties that are best placed to litigate the 
factual and legal issues leading to the liability.     
 
By contrast, in the sub-contract scheme, the middleman is first to be held liable, even 
though his liability derives from the acts of a third party.  The parties up the line or down 
the line generally do not explicitly agree to cover the liability of the middleman vis-à-vis 
the party on the other side of the line.  Further, contrary to the situation of the insurer or 
the guarantor, it is less clear whether the relevant factual and legal questions have been 
litigated and decided between the best-placed parties. Nevertheless, the middleman will 

                                                 
102 [Hobér 2005] p. 248-249; 
103 Or, in triangular schemes, possibly also in a sideline;   
104 BOIVIN, in [Goutal 1988], p. 527-528; [Hobér 2005] p.248, referring to Adgas; 
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also seek to establish that the findings of liability against him necessarily imply the 
liability of the third party.   
 
9.40 As to third parties down the line of sub-contracts, the basis for the binding effect 
may be found in the fact that they agreed to perform (part of) the obligations of the 
middleman towards the party up the line.  That basis may be re-enforced by certain 
provisions in the sub-contract.   
 
In the construction industry, for instance, it is crucial for the main contractor to ensure 
that the sub-contractor will perform in such a way that he is not caused to be in breach of 
the main contract.  Therefore, the obligations of the sub-contractor must be identical to 
the obligations of the main contractor.  In the terminology of the industry, the main and 
sub-contractor’s obligations must be ‘back-to-back’.  Such back-to-back obligations can 
be reached in two ways.  Either, the sub-contract incorporates the main contract in its 
entirety.  Or, the parties include a “back-to-back clause” in the sub-contract.  Such a 
clause provides that the sub-contractor will “observe, perform and comply with all the 
provisions of the main contract on the part of the contractor to be observed insofar as 
they relate to the sub-contract works”.105   
 
The presence of such a clause in the sub-contract may be a powerful argument to hold the 
sub-contractor bound by the findings of an arbitration award against he main contractor, 
even if the sub-contractor did not take part in the arbitration.  An even more powerful 
argument may be drawn from the presence of an “indemnity” clause in the sub-contract.  
In Cecil’s,106  for example, the indemnity clause provided that: 

“In case of any dispute between the Subcontractor and Contractor, Subcontractor 
agrees to be bound to Contractor to the same extent that Contractor is bound to 
Owner by the terms of the General Contract and by any and all decisions or 
determinations made thereunder by the party or board so authorized in the General 
Contract.”   

The U.S. Court of Appeals for the Eleventh Circuit could have held the subcontractor 
bound by the findings of the award on that basis. Unfortunately, however, the Court 
chose the more debatable justification that the sub-contractor failed to intervene in the 
arbitration to come to that conclusion.107 
 
9.41 Further, the sub-contractor’s implied agreement to be bound by the award 
between the employer and the main contractor may also be derived from certain 
procedural provisions in the sub-contract.  Remarkably enough, while the English courts 
generally refuse to grant effects to an arbitration award against insurers and guarantors, 
several decisions have accepted the effects against third parties in claims for 
indemnification when sub-contracts are involved, i.a. on the basis of such procedural 
provisions. Thus, In Lafarge Redland Aggregates Ltd. v Shephard Hill Civil Engineering 
Ltd.108, a case before the English House of Lords, a dispute arose on the scope and 

                                                 
105 [Wilmot-Smith 2006] p. 75; 
106 [U.S. Court of Appeals for the Eleventh Circuit, Cecil’s]; see also [Zarlenga and Smith 2004] p. 18-19; 
107 Cf. supra; 
108 [U.K., House of Lords, Lafarge Redland v Shephard Hill]; 
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practical application of clause 18(2) of a subcontract under the Blue Form model.  This 
clause provided: 
 “If any dispute arises in connection with the main contract and the contractor is 

of the opinion that such dispute touches or concerns the subcontract works, then 
provided that an arbitrator has not already been agreed or appointed in 
pursuance of the preceding subclause, the contractor may by notice in writing to 
the subcontractor require that any such dispute under this subcontract shall be 
dealt with jointly with the dispute under the main contract by any decision of the 
engineer or any award by an arbitrator.” 

 
The Court was of the opinion that this clause could not lead to a tri-partite arbitration, 
since the implication of the subcontractor in the arbitration between the employer and the 
contractor would require the employer’s agreement.109  Further, the Court derived from 
the absence of any machinery in the clause for the reference of the dispute between the 
contractor and the subcontractor to an arbitrator agreed or appointed under the 
subcontract, that the clause had been drafted on the assumption that there would be only 
one arbitration and only one arbitrator, namely the arbitrator in the employer-main 
contractor arbitration.  Since the sub-contractor was not a party to the appointment of that 
arbitrator, the latter could not render an award against the sub-contractor.110  However, 
the arbitrator’s award against the contractor was held to be binding on the subcontractor 
under the contractual arrangement between the contractor and the subcontractor.  The 
Court coupled this binding effect on the sub-contractor with an obligation on the 
contractor to litigate vigorously and to keep the sub-contractor informed about the 
developments in the arbitration.   
 
9.42 Generally, it is more difficult to find a basis for binding third parties up the line of 
sub-contracts to a decision between the middleman and a party down the line.  
Nevertheless, the English Courts have also recognized such an effect.  In the Sargasso,111 
for instance, a charterer argued that the owner was in breach of the time charter and that 
by that breach the charterer had been put in breach of the voyage charter.  Therefore, the 
charterer claimed that he was entitled to recover from the owner the amount of the award 
obtained by the sub-charter.112  Clarke J. treated the matter as a question of causation of 
loss and observed: 

“It seems to me that where the breach of the two charter-parties is proved to be the 
same and the arbitrators have held the charterer under a charterparty liable to a sub-
charterer in a particular amount the better view as a matter of principle is to say that 
the cause of the liability so determined was the breach of the charter-party.”   

                                                 
109 The arbitration between the employer and the main contractor was governed by an amended Clause 66 
of the ICE Conditions; 
110 It was considered that the arbitration clause in the main contract did not provide the arbitrator the power 
to make an award which is binding on any third party;  
111 [England, High Court, Queens Bench, Stargas v Petredec, ‘the Sargasso’] p. 416;  see also the references 
in Lincoln v Sun Life; [England, Court of Appeal, Sun Life v Phoenix] p. 56; 
112 The charterer claimed: (1) the amount which had been awarded against him to the sub-charterer; (2) the 
costs which he would be held liable to pay to the sub-charterer; (3) costs incurred in defending the sub-
charterer’s claim; and (4) various other direct losses of their own; 
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“The role of the award in the arbitration under the sub-charter is to quantify the 
liability of the charterer’s claim against the owner or disponent owner.  In the latter 
case, other things being equal, the disponent owner will in principle be able to adopt 
the same attitude vis-à-vis the head owner.” 

 
Hence, Clarke J. built further upon the hallmark decision in Hollington v Hewthorn & Co 
(1943), which reads: 

“A judgment, however, is conclusive as against all persons of the existence of the 
state of things which it actually affects when the existence of that state is a fact in 
issue.  Thus, if A sues B, alleging that owing to B’s negligence he has been liable to 
pay X to C, the judgment obtained by C is conclusive as to the amount of damages 
that A has had to pay C, but it is not evidence that B was negligent and B can show, if 
he can, that the amount recovered was not the true measure of damages.” 

 
9.43 The binding effect on the third party does not automatically or necessarily lead to 
an obligation to indemnify.  In all sub-contract schemes, one should carefully determine 
whether the obligations in the main contract and the sub-contract were in fact identical.113  
If not, the findings of liability in the arbitration award regarding one of these contracts 
may have no relevance in subsequent proceedings regarding the other contract.  In the 
Sargasso, the Court noted correctly: 

“Equally the position would be different if the terms of the two charter-parties were 
different.  Moreover, it remains for the charterer in a case such as the present to 
prove that the owner’s breach of the charter-party put the charterer in breach of the 
sub-charter.”114 

 
The wording of the contracts is not the only indication or criterion for to the identity of 
these obligations.  Identical wording may still lead to different obligations115 due to (oral) 
modifications, the factual and legal evolution of the contract116 and its interpretation 
during the project, the applicable law,117 the burden or standard of proof,118 etc.119  If the 
obligations under the main and sub-contract are not perfectly coordinated, this is the fault 

                                                 
113 [Nicklisch 1994] p. 71; Cf. [France, Court of Appeal Paris, 12 January 1996] on the question whether an 
arbitrator who had decided a dispute concerning the sub-contract could still be impartial when deciding the 
dispute concerning the main contract: “the fact remains that in signing the arbitral award… [the 
Arbitrator] limited itself to deciding upon the respective obligations of the subcontractor and the main 
contractor in their mutual relations, but at no time did he decide on the fate of entirely different 
commitments undertaken by the main contractor in regard to the client, […]”; see [Hanotiau 2005] p. 222;  
114 [England, High Court, Queens Bench, Stargas v Petredec, ‘the Sargasso’] p. 416; The burden of proof is 
on the middleman: [Brekoulakis 2005] p.197; Cf. Sacor Maritima; WOOLHOUSE suggests that the rule can 
be applied by analogy in cases involving re-sale of goods; [Woolhouse 2004] p. 156; 
115 [Yang 1995] p. 30; 
116 [Nicklisch 1994] p. 69; 
117 [Schneider 1990] p. 115: “it must be taken into account that the same facts, when considered in a 
differing legal or contractual context, may lead to different conclusions in law.” 
118 [Shell 1988] p. 650; [ILA Final Report] n° 58; 
119 Cf. The Mox Plant case (with regard to international law): “the application of international law rules on 
interpretation of treaties to identical or similar provisions of different treaties may not yield the same 
results, having regard to, inter alia, differences in the respective contexts, objects and purposes, subsequent 
practice of parties and travaux préparatoires.”; see [ILA, Interim Report] n° 21; [Reinisch 2004] p. 68; 
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of the middleman.120  In such a situation, the middleman should not be allowed to pass on 
his liability to the third party up or down the line. 

 
9.44 Furthermore, just like insurers and guarantors, the indemnitor should be allowed 
to show that the party failed to litigate vigorously.  If that is the case, it was not the fault 
of the indemnitor, but the negligent defense of the party himself that caused him to pay.  
Thus, in the Sargasso, Clarke J ruled that the award against the charterer is binding on the 
owner even if it can later be shown that the arbitrator made an error of fact or law.   Such 
an error should not be held to break the chain of causation between the breach of contract 
and the loss sustained by the charterer as quantified by the arbitrators: 

“unless the charterer has failed to take reasonable steps to mitigate his loss (as for 
example by failing to adduce evidence which was or ought to have been available to 
him or to advance a defence available to him in law or perhaps to make an 
application for leave to appeal or for remission to enable him to adduce fresh 
evidence before the arbitrators) or unless the arbitrators have acted perversely or 
have reached a conclusion which no reasonable arbitrator could have reached on the 
evidence before him.”   

 
In Aquator Shipping Ltd. v Kleimar NV,121 the Court interpreted the “failure to mitigate 
its own loss” very restrictively.  For the exception to apply, the party must have taken “a 
course which no reasonable commercial organization properly advised in the protection 
of its interests would have taken”. 
 
9.45 In that respect, it will generally be crucial for the middleman to consult the 
ultimate responsible during the arbitration, and to keep that third party informed about the 
evolutions in the proceedings.  Given the fact that the third party was the one who 
actually did perform, or at least should have performed the obligations on which the main 
claim is based, that third party will have key information and evidence in its possession.  
The middleman should solicit such information, in order to defend vigorously.  On the 
other hand, if the third party is aware of the ongoing arbitration, he should also provide 
information and seek to stay up-to-date spontaneously.  The third party has a personal 
obligation to contribute to the vigorous defense of the main claim.  If he fails to do so, the 
third party cannot later claim that the middleman did not do what was necessary.  This 
was confirmed in the Sargasso, where it was stated: 

“Any other conclusion would or might cause injustice to the charterer because the 
charterer may not have available evidence which is available to the owner or 
disponent owner.  On the other hand the conclusion which I have reached does not 
seem to be unjust to the owner or (in this case) the disponent owner because if he had 
available relevant evidence which will assist the charterer in his defence to the sub-
charterer’s claim he can make it available to him.  If for some reason he does not and 
the charterers act reasonably throughout, the charterer should in my judgment be 
able to pass his liability to the owner.” 
 

                                                 
120 Lack of coordination often results from the use of standard forms; see [McCurnin 2006] p. 8 on the AIA 
and AGC forms; 
121 [1998] 2 Lloyd’s Rep 379; 
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Alternatively, the middleman may invite the indemnitor to defend or co-defend his 
position without formally becoming a party (see “vouching in”: cf. supra).  Even though 
such participation is not the actual foundation of the binding effect,122 it certainly implies 
that the third party cannot allege that the defense was not vigorous enough.  Moreover, in 
practice, the indemnitor who has taken part in the defense will mostly execute the award 
voluntarily in lieu of the middleman, so that the middleman does not have to initiate 
subsequent proceedings to recover these sums.123 
 
9.46 The effects of an arbitration award should not be different from the effects of a 
court judgment.  Even in England, where the Courts mostly deny effects to an arbitration 
award for and against third parties based on the contractual nature of arbitration, this 
nature does not necessarily imply that the award may not serve as (binding) evidence in 
sub-contract schemes.  Thus, in the Sargasso, 124  it was stated that: 

“there are significant differences between the case where the plaintiff’s liability is 
fixed by agreement and the case where it is fixed by an arbitration award. 
In the case of an agreement the amount depends entirely upon the decision of the 
parties to agree to a particular sum, whereas in the case of an arbitration award the 
amount depends upon the determination of the arbitrators. 
Thus in the case of an agreement it makes sense to hold that the agreement is at best 
prima facie evidence of the plaintiff’s loss and to impose on the plaintiff the burden of 
proof of pleading and proving that the settlement was reasonable. 
In the case where the plaintiff’s liability is determined by an award I can see no 
reason why the plaintiff should not say that his liability has been so determined and 
why he should not  be able to rely upon the award without more to establish the 
amount of his liability, leaving it to the defendant to show, if he can, that the plaintiff 
has failed to mitigate his loss or that the award is (in the relevant sense) 
unreasonable or perverse.”125 

However,  
“[t]he position would of course be different if it was not reasonably foreseeable that 
the liability of the charterer to the sub-charterer would be ascertained in a particular 
way, as for example by arbitration in some wholly unexpected forum.” 

 
9.47 To conclude, by entering a scheme of sub-contracts, the parties agree to contribute 
to and be dependent on the performance of others.  Faulty performance by one party 
necessarily leads to the liability of another party.  If the latter’s liability is determined in 
an arbitration award, the (third) party responsible for the faulty performance cannot 
dispute that the party has been held liable to a certain amount.  Hence, the relation of 
dependence is once more the decisive criterion.  Therefore, the same conclusion may not 
be reached with regard to relations of alternative liability.  Thus, the middleman in a 
triangular contractual relation may first claim damages from defendant A.  If the arbitral 
tribunal rejects the claim, reasoning that not A but a third party B caused the damage, the 

                                                 
122 Just like the insurer’s direction of the defense behind the scenes is not the basis for the effect of the 
award against him; cf. supra; 
123 Boivin, in [Goutal 1988] p. 527-528; 
124 [England, High Court, Queens Bench, Stargas v Petredec, ‘the Sargasso’] p.416; 
125 [England, High Court, Queens Bench, Stargas v Petredec, ‘the Sargasso’] p.424; 

 258



CHAPTER 9 – IRREFUTABLE PRESUMPTION AGAINST THIRD PARTIES 

middleman is likely to oppose that award in subsequent proceedings against B.  However, 
B will not be bound by the findings of the award, even if this may result in a second 
decision which states that A did cause the damage.126  This was confirmed e.g. in Aneco 
Reinsurance Underwriting Ltd. v Johnson & Higgins.127  The fact that C had given 
evidence in the arbitration did not alter this conclusion.  Nevertheless, the findings of the 
award may serve as a refutable presumption against the third party.128  The third party’s 
rebuttal may be more onerous if he has already presented evidence in the arbitration. 
 

 
 

E. Successors, creditors, sub-tenants and subrogation 
 

9.48 While third parties in sub-contract schemes take over part of the obligations of a 
party, other third parties take over certain rights of a party.  These third parties too may 
be bound by an arbitration award against the original holder of those rights.  Thus, Article 
1122 of the Belgian Code of Civil Procedure and Article 583 of the French Code of Civil 
Procedure provide that successors in title129  or assignees of a party cannot initiate tierce 
opposition.  In the U.S. and England, assignees and successors (in title) are privies to 
their predecessor or transferor.   

 
9.49 Traditionally, the binding effect on successors and assignees is justified on the 
basis of virtual representation.130  This is particularly apparent in the French Code of 
Civil Procedure, where the possibility for assignees to initiate tierce opposition in case of 
fraud is formulated as an exception to the general rule that tierce opposition is not 
available for those who were represented.131  In other words, creditors and assignees are 
deemed to be represented.  However, this representation is purely fictional.  At the 
moment of the arbitration, the party may not know that he will assign his rights in the 
future, let alone to whom.  How could the party then be presumed to represent this 
unknown future assignee?  A better explanation lies in the simple fact that the party 
cannot transfer more rights to his successors than he actually has.  If the existence and/or 
scope of the party’s rights are determined by a judgment or arbitration award, that 
determination is just as binding on the successor as it is on the original party.132   
                                                 
126 [Boyer 1951] p. 201; One should be careful to derive from the decision that one party was not liable, 
that another potential (third) party must be liable; cf. [Belgium, Cour de Cassation, 22 March 1984]: After a 
car accident between driver A and driver B, a first judgment found that driver A had committed no fault 
which could have caused the accident.  A second judgment decided that it was not established either that 
driver B committed a fault which could have caused the accident.  The latter decision, however, would not 
imply that driver A would have been negligent.  In the opinion of the Court, lack of proof of the fault of one 
driver does not necessarily imply the existence of a fault of the other driver. 
127 [U.K., House of Lords, Aneco Reinsurance f Johnson & Higgins]; the Court based its decision on the 
fact that C was not a party to the arbitration proceedings and had no right to be represented; cf. [U.K., Court 
of Appeal, Drake Insurance Co. v Provident Insurance Co.]; 
128 Cf. [Belgium, Cour de Cassation, April 1989];  
129 Either by universal or particular/specific title;  
130 See [Boyer 1951] p. 170-171; 
131 Article 583; 
132 [Boyer 1951] p. 184; 
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9.50 Likewise, a third party who is subrogated in the rights of a party is bound by the 
judgments and arbitration awards that were rendered against the party prior to the 
subrogation.  The subrogated third party simply takes over the legal position of the 
original holder of the claim.  Examples are the guarantor who has paid the creditor in lieu 
of the main debtor,133 the insurer who has paid the victim in lieu of the insured, or the 
insurer who has paid the insured (victim) in lieu of the person responsible for the damage.   

 
Several justifications have been suggested for this binding effect.  In France, for instance, 
the subrogated insurer is considered to be a party to the award.  This implies that the 
insurer is not allowed to initiate tierce opposition.  However, the insurer may challenge 
the award, under the same conditions that the party could before the subrogation.  Not 
only will the insurer be bound by the time limits for such a challenge, but also by the 
grounds for challenge.  Given the restrictive nature of these grounds, the insurer is not 
allowed to question the accuracy of the award.134  Moreover, if the party withdrew its 
challenge, the subrogated third party cannot re-institute the challenge.  Thus, the French 
Cour de Cassation decided: 

“Attendu que la cour d’appel, qui a justement énoncé que l’autorité de chose jugée 
s’attache au jugement rendu tant qu’il n’est pas réformé ou annulé, a constaté que 
l’appel du jugement du 13 septembre formé par [l’assuré] avait été suivi d’un 
désistement et qu’aucune voie de recours n’avait été introduite par quiconque contre 
cette décision; qu’ayant relevé que l’assignation en garantie délivrée en mars 1990 
par l’assureur était formulée dans les mêmes termes que l’appel en garantie formé 
par [l’assuré] dans ses assignations du 22 novembre 1985 elle a, à bon droit, 
considéré que le jugement du 13 septembre 1989, irrévocable, était opposable à 
l’assureur qui, exerçant l’action subrogatoire, n’a pas plus de droits que son 
assuré;”135 

 
In Drouot,136 the European Court of Justice stated that where an insurer, by virtue of its 
right of subrogation, brings or defends an action in the name of its insured, without the 
latter being in a position to influence the proceedings, the insurer is bound by the res 
judicata of the decision.  In the opinion of the European court, the justification for this 
binding effect lies in the degree of identity between the interests of an insurer and those 
of its insured. 
 
However, assimilation with a party or community of interests are unnecessarily far-
fetched justifications.  The explanation for the binding effect on the subrogated third 
party is obvious and in line with the binding effect on (other) successors and assignees: 
the third party cannot take over more rights than the original party had.137  The third party 
                                                 
133 [Jarrosson 2007] n° 38; referring to [Loquin 1994]; 
134 [Jarrosson 2007] n° 37; 
135 [France, Cour de Cassation 4 June 1996]; 
136 [European Court of Justice, Drouot Assurances v CMI]; 
137 Cf. [France, Cour de Cassation, 5 October 1999], regarding the effects of a settlement against the 
subrogated third party:  
“attendu que la cour d’appel a retenu que la CMA et la CGR avaient mis fin au litige par un acte de 
transaction ayant l’autorité de chose jugée, dont l’assureur avait admis qu’il lui était opposable et que cet 
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must take the rights of the party as they are, including the judicial decisions affecting 
these rights.  This was confirmed multiple times by the Belgian Cour de Cassation.138 
 
9.51 Likewise, a creditor can recover his debt on the entire patrimony of his debtor.  
However, he must take the patrimony of his debtor as it is and undergo the changes in 
that patrimony.139  This implies that he is also bound by judgments and arbitration awards 
that affect the debtor’s patrimony, even though legally he is a third party to those 
decisions.140  Just like the creditor cannot prevent his debtor from concluding contracts 
that affect his patrimony, and just like the creditor has no authority to litigate disputes the 
result of which may affect the patrimony of the debtor, the creditor may not challenge 
decisions affecting the patrimony of the debtor.141  Therefore, the Belgian and French 
Code of Civil Procedure principally preclude the creditor from initiating tierce 
opposition.  Again, this binding effect is unnecessarily founded on virtual 
representation.142 

 
9.52 A similar solution could also apply to other third parties whose rights are 
dependent on the rights of a party.  A sub-tenant, for instance, is often said to be 
represented by the tenant in a dispute against the landlord.143  Thus, the sub-tenant will be 
bound by the decision which declares the main lease void, so that he must leave the 
property.  This effect, however, may better be justified by the fact that the sub-tenant 
cannot have a right to occupy a property if the tenant – from whom he derives his rights – 
does not have a right to occupy said property himself.144 

                                                                                                                                                  
acte, intervenue avant toutes conclusions d’autres parties et non attaqué comme conclu en fraude des 
droits de tiers, avait eu pour effet de priver la Caisse de tout droit à réclamation envers sa locataire et 
l’assureur de celle-ci; qu’elle en a déduit, à bon droit, que la quittance subrogative délivrée à Groupama 
ne pouvait transmettre à celui-ci un droit inexistant;”  
138 [Belgium, Cour de Cassation, 26 April 1974]; [Belgium, Cour de Cassation, 26 May 1981]; [Belgium, 
Cour de Cassation, 24 December 1981]; [Belgium, Cour de Cassation, 30 May 1983]; see also [Belgium, 
Court of Appeal Mons, 22 January 1990]; [Castermans 2004];  
139 See Arts. 7 and 8 of the Belgian Act on Mortgage; [Van Compernolle 1994]  p. 656; 
140 [De Page 1967] p. 1033-1036; [Van Compernolle 1994] p.  659; 
141 The same rationale does not operate in the other direction; put differently, a decision against the creditor 
of a debtor is not binding on the debtor himself; see [De Page 1967] p. 1038;  
142 See. e.g. [France, Cour de Cassation, 8 July 1850]; [France, Cour de Cassation, 13 December 1864]; 
[France, Cour de Cassation, 6 March 1968]; see, however, [France, Cour de Cassation, 4 January 1989]: 
“Attendu que pour rejeter la tierce opposition de la Banque Verne, la cour d’appel retient qu’elle est mal 
fondée à soutenir que l’arrêt du 7 décembre 1983, en vertu duquel avait été prise l’inscription dite 
‘définitive’ de la société Centre-Est lui serait inopposable dès lors qu’elle connaissait son existence depuis 
plus de deux ans, qu’elle était représentée par ses débiteurs les époux Bertolini et qu’il a force absolue de 
la chose jugée;  Qu’en statuant ainsi, alors que la Banque Vernes, créancière hypothécaire des époux 
Bertolini n’était pas représentée par eux dans le litige les opposant à la société Centre-Est relativement au 
rang hypothécaire de celle-ci et que l’arrêt du 7 décembre 1983 n’avait pas autorité de chose jugée à son 
égard, la cour d’appel a violé [art. 1351 CC].”  
143 [Lefort 2004] p. 188, referring to [France, Cour de Cassation, 25 May 1983];  cf. [France, Cour de 
Cassation, 6 December 1995]; [France, Cour de Cassation, 2 October 1996] (inadmissibility of tierce 
opposition); 
144 Cf. [France, Court of Appeal Paris, 15 December 2004]; 
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F. Exceptions 

 
9.53 Only in one situation should a third party in a relation of dependence not be bound 
by the findings of the arbitration award, namely if the award is obtained by fraud or 
collusion between the parties.145  Thus, while Article 1122 of the Belgian Code of Civil 
Procedure generally excludes tierce opposition for successors in title, creditors and 
persons that were represented, it makes an exception in case the predecessor, debtor or 
representative has committed fraud.  Likewise, Article 583 of the French Code of Civil 
Procedure states that creditors and other assigns may lodge tierce opposition against a 
judgment rendered by cheating their rights.146  Courts have generally extended this 
exception to other third parties that are held to be bound by a decision between others, 
such as liability insurers147 or guarantors148.149  However, not any kind of fraud allows 
the third parties to challenge the award.  Thus, the French Cour de Cassation decided : 

                                                

“La tierce opposition d’un créancier du débiteur en redressement judiciaire est 
admise s’il établit une fraude à ses propres droits et non à ceux de l’intérêt 
collectif des créanciers.  Parmi d’autres, un indice révélateur est le fait de 
présenter une analyse différente de celle déjà soutenue.”150 

 
9.54 This exception is a simple application of the maxim “fraus omnia corrumpit”.151  
BOYER stated that in case of fraud the relation of dependence between the third party and 
the parties is immediately broken: 

“ils recouvrent la qualité de poenitus extranei comme tous les autres tiers, et 
peuvent dès lors attaquer la décision leur faisant grief ; encoure qu’aucun texte 
ne prévoie expressément cette solution, celle-ci, de très bonne heure, a été admise 
par une jurisprudence unanime.”152 

The same reasoning applied when the effect against third parties was still based on virtual 
representation: fraud by the representative ended the relation of representation.153 
 
9.55 Given the widespread acknowledgement of the exception is case of fraud and its 
satisfactory justification, the Belgian Cour de Cassation’s 1993 decision154 is all the more 
questionable.  The Cour de Cassation assimilated a creditor with a party to the arbitral 
award against his debtor, in order to allow the creditor to challenge the award on the basis 
of fraud.  The Court reasoned that such assimilation was necessary to guarantee the 

 
145 [Guinchard 2006] p. 1155;  For other third parties, it is not necessary that there was fraud for tierce 
opposition to be admissible; [De Page 1967] p. 1055; see also [Brekoulakis 2005] p. 194-195; 
146 See, e.g. [France, Cour de Cassation, 5 October 1999]; 
147 E.g. [France, Cour de Cassation, 12 June 1968]; [France, Cour de Cassation, 26 June 1984]; see [Duclos 
1984]; [Goutal 1988] footnote 12; 
148 E.g. [France, Cour de Cassation 23 May 1989]; [France, Cour de Cassation, 20 May 1997]; 
149 See also [Boyer 1951] p. 171 and [Mignot 2006] p. 468 with regard to co-debtors; 
150 [France, Cour de Cassation, 9 July 1996]; 
151 [Guinchard 2006] p. 1165; 
152 [Boyer 1951] p. 197; 
153 [Guinchard 2006] p. 1165; [De Page 1967] p. 1036; 
154 [Belgium, Cour de Cassation, 29 January 1993]; 
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creditor’s right of access to the courts.  However, while it may be useful for the third 
party to challenge the award even before it is opposed against him, such an independent 
claim is be no means necessary.  The creditor could just as well claim the seizure of the 
goods.  If the accomplice would then try to prevent that seizure by alleging that he – and 
not the debtor – is the owner of the goods, thereby relying on the arbitration award, the 
creditor could still prove that the award was obtained by fraud.  Opening up challenge 
proceedings to third parties to obtain the very same result is an unnecessarily artificial 
solution. 
 
The only plausible explanation for the Cour de Cassation’s decision may be that the 
Court was not satisfied with the result that would flow from a simple showing of fraud in 
subsequent proceedings.  It is indeed remarkable that even if the third party proves that 
the award was obtained by fraud, that award principally does not seize to exist, neither 
between the parties, nor against third parties.155  Thus, if the creditor proves that a 
fraudulent award transferred certain goods of his debtor to an accomplice, the creditor 
will be allowed to seize those goods.  However, the transfer as such is not nullified.  This 
solution is in line with the effects of an “actio pauliana”, in which a creditor claims that 
his debtor concluded a contract to cheat his rights.156  If the claim is accepted, the 
contract is not nullified, but the creditor will be allowed to seize the goods involved.  

 
9.56 Unlike showings of negligent defense, showings of fraud form a real exception to 
the binding effect of the arbitration award.  If the third party can show that one of the 
parties failed to vigorously litigate the issues opposed against him, the decision on these 
issues will nevertheless remain binding on the third party and may result in an obligation 
on the third party through the machinery of its relation of dependence to the parties. The 
lack of vigorous defense may only serve as a foundation for the third party’s 
counterclaim or set-off defense against the party in question.  Depending on who opposes 
the award against the third party (the party who defended negligently or his opponent), 
the third party will raise this argument in the same action (mostly as an argument that the 
party failed to mitigate his damage), or in a separate action for indemnification (mostly as 
an argument that the party’s negligent defense caused the third party to pay, or to pay 
more than he should have).   
 
By contrast, if the third party can show that the award was obtained by fraud, the award 
will have no effect against him whatsoever.  If, however, the fraudulent award would 
already have caused damage to the third party, he may claim damages on that basis. 157 
 

                                                 
155 [Boyer 1951] p. 195; 
156 See [Van Compernolle 1994]  on the relation between the actio pauliana and arbitration; 
157 See on damage resulting from a fictitious arbitral award: [France, Cour de Cassation, 11 January 1996], 
[France, Cour de Cassation, 10 March 1999] and [France, Cour de Cassation, 19 December 2001];   
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VI. CONCLUSION 
 

9.57 Against certain third parties, those who are in a relation of dependence to the 
relation between the parties, an arbitration award may create an irrefutable presumption 
of its findings.  Put differently, those third parties are bound by the findings of the award 
and are not allowed to challenge its correctness, neither by tierce opposition, nor in any 
other manner. 
 
Nevertheless, the rights of defense of these third parties are not violated.  By entering the 
legal relation of dependence, the third parties may be assumed to have agreed to being 
bound and to have waived their rights to rebut the findings of the award.  Moreover, these 
third parties are generally allowed the right to stay informed about the evolutions in the 
arbitration.  They may assist one of the parties’ defense, or  - if so agreed – even conduct 
that party’s defense behind the scenes.  Furthermore, if the negligent defense of the party 
would result in an inaccurate decision, which is damaging for the third party because he 
is bound by the decision and is not allowed to prove the inaccuracy, the third party may 
seek compensation from the negligent party, either by means of a counterclaim, or by 
means of a separate claim for indemnification.  The more the third party was involved in 
the arbitration, the more difficult it will be to show that negligence resulted in an 
inaccurate decision. 
 
Any justification for this binding effect other than the relation of dependence should be 
rejected.  This is particularly so for the theory of virtual representation, the fact that the 
third party failed to intervene in the arbitration or the fact that the third party directed the 
defense behind the scenes. 
 
9.58 If a party thus seeks to rely on an arbitration award as binding, irrefutable 
evidence against a third party, any alleged confidentiality of the award should not be an 
objection.  The interests of the party in establishing his legal position against the third 
party outweigh the potential interests of the other parties in confidentiality.    
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CHAPTER 10 
 

RES INTER ALIOS ARBITRATA, ALIIS NOCET ET PRODEST 
 
 
 

10.01 Based on the findings of the preceding study, we submit that the following 
Recommendations may be applied to the effects of an arbitration award vis-à-vis third 
parties: 
 

 
RECOMMENDATIONS 

 
1.  Rationale 
 
To promote finality, legal certainty, consistency and procedural efficiency in international 
commercial arbitration and litigation, arbitral awards should have effects for and against 
third parties in further arbitral and court proceedings. 
 
2.  Parties and Third Parties 
 
 2.1 Parties to (the parts of) an arbitration award on jurisdiction are all those 
over whom it has been claimed that the Arbitral Tribunal has jurisdiction; 
 
 2.2 Parties to (the parts of) an arbitration award on the merits are all those 
over whom the Arbitral Tribunal has assumed jurisdiction; 
 

2.3 Third parties to an arbitration award are all those that are not parties to the 
award, as defined in 2.1 or 2.2. 
 
3. Effects of an arbitration award in favor of third parties, against parties 
 
A third party may invoke an arbitration award against the parties to that award as binding 
and irrefutable evidence of all factual and legal issues the award explicitly or implicitly 
decides, under the condition that these issues were explicitly disputed between the 
parties. 
 
4. Effects of an arbitration award against third parties  
 

4.1 A party or a third party may invoke an arbitration award against a third 
party to that award as a refutable presumption of all factual and legal issues the award 
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explicitly or implicitly decides, under the condition that these issues were explicitly 
disputed between the parties. 

 
4.2 A third party may introduce counterevidence against the findings of an 

arbitration award in the same form and under the same conditions that it may introduce 
other evidence according to the law applicable to the later proceedings.   

 
4.3 A third party may either introduce the counterevidence referred to under 

4.2 in the proceedings in which the award is invoked against him, or the third party may 
initiate proceedings for the specific purpose of rebutting the findings of the award before 
the court or arbitral tribunal that has jurisdiction over the third party and the party against 
whom the third party seeks to rebut the findings of the award.   

 
4.4 If a successful rebuttal of the findings of the arbitration award may result 

in an order that cannot be enforced simultaneously with the order of the arbitration award, 
all parties to the arbitration award must be invited to intervene in the proceedings in 
which the third party seeks to rebut the findings of the arbitration award. 

 
4.5 If a third party successfully rebuts the findings of the arbitration award, 

these findings are no longer of evidential value against that third party.  If the successful 
rebuttal does result in an order that may be simultaneously enforced with the order of the 
arbitration award, these findings and the order of the award do not seize to exist.  If the 
successful rebuttal does result in an order that may not be simultaneously enforced with 
the order of the arbitration award, these rebutted findings and the resulting order of the 
award seize to exist erga omnes. 

 
4.6 If a third party finds itself in a relation of dependence to the legal relation 

of the parties, either by agreement, judicial order or the application of statute, the findings 
of an arbitration award with regard to the legal relation between the parties are binding 
and irrefutable evidence against that third party, except if the award was obtained by 
fraud. 

 
4.7 If the findings of the award are inaccurate and this inaccuracy is due to the 

negligent defense of one of the parties, a third party that suffered damage because the 
award was used as binding and irrefutable evidence against it may claim compensation 
from the party that defended negligently, either by way of counterclaim, set-off defense 
or in separate proceedings for that specific purpose. 
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