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BELGIUM 
 

SURVEY QUESTIONS & RESPONSES1 
 

Survey conducted as part of Commerce, Crime, and Conflict: A Comparative Survey of 
Legal Remedies for Private Sector Liability for Grave Breaches of International Law And 
Related Illicit Economic Activities. 

 
I. Disclosure requirements for business entities  

 
1.   What sort of material information are business entities required to provide to 

their shareholders and/or public under your jurisdiction’s company law or 
securities laws that may be relevant to potential litigants?  For example, are such 
entities required to provide information about: 
 

- material civil litigation?  
- risk factors  that would impact a shareholder’s investment in the 

company?    
- any reported violations of law or pending proceedings arising 

from such violations?  
- revenues received from, or amounts paid to or on account of, a 

government or its officials or agents?     
 
Under Belgian law, there is as such no requirement for business entitities to provide any 

                                                 
1 The initial responses to this survey of Belgian law were provided by Bruno Demeyere, Researcher, 
Institute for International Law, Catholic University of Leuven, Belgium. Comments on the responses has so 
far been provided by Kristof Cox, Researcher, Institute for International Law, Catholic University of 
Leuven. The contents of this survey response are intended for research purposes only and continue to be 
revised in light of peer review. All translations of legal texts are unofficial and do not carry official legal 
weight: only the Dutch / French texts of the legal texts, as published in the Moniteur belge / Belgisch 
Staatsblad, are official. The contents of this survey response are in no way intended as comment on specific 
cases or judgements, nor are they intended as legal advice on any of the issues covered. Due to constraints 
of space, many responses in this text provide only a basic introduction to the issue and the complexities of 
specific cases or provisions may not be fully explicated. Readers seeking practical legal advice should 
consult a lawyer in the relevant jurisdiction. Citations and references to this survey response should adhere 
to the following format: “Survey Response, Laws of Belgium (Bruno Demeyere), ‘Commerce, Crime and 
Conflict: A Survey of Sixteen Jurisdictions’ Fafo AIS, [date accessed] 2006”. The contents of this survey 
response are published by Fafo AIS under a Creative Commons Attribution-Share Alike 2.5 License. 
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information about risk factors that would impact a shareholder’s investment in the 
company.  
 
Apart from those instances which are prosecuted as corruption, there is also no obligation 
to report revenues received from, or amounts paid to or on account of, a government 
(official).  
 
However, art. 96 of the Belgian Company Code – a provision which is not applicable to 
all types of business entities, most notably as it does not apply to smaller entities – 
provides an obligation for a company, in its annual report (an official document) to 
provide : 
 

- “information about important events which occurred after the end of 
the accounting year” (para. 2 of art. 96) 

- “information about the circumstances which could considerably 
influence the company’s development, to the extent that such 
information is not of a nature that it could create serious damage to 
the company (para. 3 of art. 96) (underlining added) 

 
Pursuant to these provisions – which are especially qualified in para. 3 – there could be 
an obligation for a company to provide information. Confidential business information 
can be shielded, however, due to the stipulation that there is no obligation to publish 
information which could “create serious damage to the company”.  
 
During a general assembly, shareholders2 of a “Nameless company” (put roughly : the 
company form for the biggest type of business entities), have a right to ask questions. Art. 
540 of the Belgian Company Code3, applicable to the procedure for a general assembly in 
this type of company form, stipulates : 
 

“The managers provide answers to the questions asked by shareholders in 
relation to the manager’s report or in relation to the agenda items, to the extent 
that the communication of data or fact is not of such a nature as to create serious 
damage to the company, the shareholders or the company’s staff.” 

 
The same article provides a similar right to ask questions – without however providing 
for a similar exclusion – vis-à-vis the revisor, an independent person checking the 
truthfulness of the information in some of the documents produced by the company.  
 
The “revisor” fulfills here, as in other areas, a duty both vis-à-vis the company itself and 
vis-à-vis the public : his account and views on the information provided constitutes a 

                                                 
2 The same right to ask questions also exists for associates in other company forms where the general 
assembly has been required by law.  
3 For a discussion, see Guy Keutgen, L’information de l’actionnaire, Ann. Dr. Louvain, 1985, 197-199, nr. 
28-31 ; also see R. Prioux, La transparence, principe general de droit en matière d’information des 
actionnaires et du marché, J.T. 1997, 59 – 126 and Bernard Tilleman, De plicht tot geheimhouding en 
discretie van bestuurders, T.R.V. 1992, 277.  
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public declaration, that anyone needs to be able to rely on. Hence, under Belgian law, this 
person has a function to check the annual accountancy forms. Articles 141 and following 
of the Belgian Company Code set out in greater detail which type of companies needs to 
designate a revisor, independent and impartial who necessarily needs to be a member of 
the “Instituut der Bedrijfsrevisoren” / “L’institut des réviseurs d’entreprises”. Obviously, 
a full treatment of the powers, duties and organic organisation of the “revisor” goes 
beyond this contribution.4 
 
Art. 540, as quoted, basically mirrors art. 96.  
 
It has been recognized, by the Court of Appeals from Gent5, that individual shareholders 
have an individual interest in starting legal proceedings which would aim to challenge the 
way the company has implemented art. 540. In the case which led to that judg;ent, 
shareholders had asked questions in order to attempt to identify the extent to which the 
company is involved in the production and trade of components used for weapons 
systems. The Court opined that, even though these shareholders were member of a 
pacifist group, their possessing share(s) in the company sufficed to grant them an 
individual right to sue the company in order to have a Court decide as to whether the 
company correctly implemented what is now art. 540 of the Belgian Company Code.  
 
The Court has equally recognized that shareholders can ask such questions, as long as 
their asking questions does not unreasonably and in an unjustified manner burden the 
meeting. The Court recognizes that the legislative aim of this article was to provide 
shareholders a broad right to ask question : shareholders need to be able to obtain all 
information in order to be able to participate with knowledge in the consultation and the 
vote of the annual report and of the agenda items. This right belongs equally to a minority 
shareholder.  
 
Formally, the right to ask questions only relates to subjects which have been announced 
on the assembly’s schedule. However, in practice, as both the annual report and the 
annual accountancy needs to be discussed at the assembly, shareholders will find herein a 
sufficient link to ask questions about the broader policies of the company.6 The 
management, however, as indicated, does not need to answer questions that would risk to 
endanger the company’s interest. Still, the Barco-judgment has provided a relatively large 
interpretation of the right to ask questions during a general assembly, subject to the 
shareholder’s manifestly abusing that right.  
 
 

                                                 
4 See, among others, Koenraad AERTS, Taken en aansprakelijkheden van commissarissen en 
bedrijfsrevisoren, Bibliotheek Handelsrecht Larcier, 2002  
5 Court of Appeals, Gent, 7nd Chamber, Judgment of April 18, 2002 in case Nr. 1999/AR/1921, concerning 
the “Barco” Company. Judgment accessible via  
http://www.barco.com/projection_systems/downloads/Vonnis18042002.doc and published in T.R.V. 2002, 
255. See also Recueil annuel de jurisprudence en droit des sociétés commerciales, 2001, 234 : “Portée du 
droit de poser des questions à l’assemblée générale. Quand l’économique cède à l’éthique.  
6 Peter BAERT, “En hoe gaat het met uw wapenproductie? Bedenkingen bij het vraagrecht van de 
aandeelhouder, maar aanleiding van de Barco-Zaak”, T.R.V. 2002, 397 
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2. Is there a right to know statute enabling one to obtain information from your 
government? 

 
Yes, though various Acts regulate the matter, depending on the question from which level 
of government / executive branch (federal, regional, provincial etc.), one attempts to 
obtain information.7 
 
The basic provision is article 32 of the Belgian Constitution, which stipulates : 
 
 “Everyone has the right to consult any administrative document and to have a  

 copy made, except in case and conditions stipulated by the laws (in the broad 
sense)” 

 
Thus, the Constitution enshrines a basic right to ask insight into a particular document, 
after which the public authority will, in principle, need to comply with the request.  
 
However, the ordinary legislator (federal or regional level as well as from the Region of 
Brussels-Capital) can adopt rules to provide conditions under which the said basic right 
cannot be exercised. Hence, the right just described, is most certainly not an absolute 
right.  
 
The concept of “administrative document” refers, according to the preparatory works, to 
“every piece of information, in whatever form, about which administrative authorities 
dispose.”8 This is a very large concept, which in principle equally encompasses 
documents from third parties which reside with a public authority.9 
 
This article applies to anyone, without any requirement of possessing Belgian nationality 
for example. It applies to natural persons and to businesses alike.  
 
A discussion of the various specific acts which have been adopted by the regional 
entities, is beyond the scope of this contribution. In what follows, focus will be on the Act 
of 11 April 1994, applicable to federal authorities. To a great extent, the decrees of the 
regional entities mirror the same type grounds as the Act of 11 April 1994. It needs to be 
mentioned that certain regions have separate legislative acts regarding access to 
documents in environmental matters.  
 
A distintion is made between relative versus absolute grounds for refusing access to 
administrative documents. Relative grounds are those where the public authority affirms 
that access to the document is outweighed by a given “public interest”, the nature of 
which is further detailed in the law. This requires a balancing exercise between the 
respective interests.  Absolute grounds are those where it is sufficient for the public 

                                                 
7 See, in general : Frankie SCHRAM, Begrenzingen aan de openbaarheid van bestuur : een analyse en 
vergelijking van de internrechtelijke openbaarheidsregelingen in het Belgische recht, Doctoral thesis 
defended at Katholieke Universiteit Leuven, 2001 – 2002  
8 Parl. St. Kamer, 1992 – 1993, nr. 839/1, 5  
9 F. SCHRAM, op.cit., 277 - 279 
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authority to affirm that the access would deviate from a number of limited interests which 
have been explicitly enshrined by law. The test here is one to see whether there would be 
harm to / a violation of a given interest, which needs to be interpreted in a restrictive 
way.10 
 
Taking these general features of both type of exclusionary grounds in mind, one can 
proceed to listing them.  
 
Art. 6, para. 1 of the Law of 11 April 1994 on access to documents list the relative 
grounds as follows : 
 

“The access to documents needs to be refused or limited if it is outweighed by the 
protection of one or more of the following interests : 
 
1. the population’s safety 
2. the fundamental rights and freedoms of those which are governed 
3. the federal international interests of Belgium 
4. the public order, safety or defence of the country 
5. the detection or prosecution of criminal acts 
6. a federal economic or financial interest, the currency or public credit 
7. data about an enterprise or about fabrication, which have been transferred to 

the government and which,  by the nature of the matter, are confidential 
8. keeping secret the identity of the person which has communication the 

document or the information in a confidential way to the administrative 
authority in order to denounce an act which is (deemed) criminal. 

(underlining added) 
 
Art. 6, para. 2 of the same Law provides an exhaustive list of three absolute grounds :  
 

1. the private sphere, unless the person concerned has consented to the access 
to, explanation of or communication of a copy 

2. in case the law has provided for a duty of confidentiality 
3. the confidentiality of the deliberations by the federal government and by those 

authorities which depend on the federal executive powers, or in respect of 
which a federal authority is involved.” 

 
Furthermore, the law provides a number of grounds under which the public authority has 
the option to refuse the request, for example when it is manifestly unreasonable or 
formulated in too vague a manner.  
 
Most legislative acts, including the 1994 act applicable to federal entities, provide an 
internal and / or an external appeals mechanism, allowing the citizen to have an allegedly 
illegal refusal to provide access to documents. In principle, the appeals mechanism which 

                                                 
10 Frankie SCHRAM, Openbaarheid van Bestuur, Administratieve Rechtsbibliotheek, Die Keure, 2003, 
105 – 106  
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is to be followed is first of all within the administration itself, or up to the Council of 
State itself. 
 
However, in exceptional cases and when the other conditions for a summary proceeding 
have been fulfilled, it can be possible to attempt to introduce a case through this summary 
proceeding. There seems only to have been one successful attempt so far, which has been 
heavily criticized by the leading author in the field : in this case11, the President of the 
Brussels Court of Instance, sitting in summary proceeding, has ordered the Federal 
Agency for Nuclear Control to provide access to certain sensitive documents (related to 
the transportation over Belgian soil of nuclear material) to Greenpeace.  
 
This type of decisions – through which the civil court system is used to compel the 
administration to give access to documents that it had refused to do so through its internal 
system’s procedures - is rare, however. For example, in February 2004, the Brussels 
Court of Instance issued a judgment, stating it did not have jurisdiction to pronounce on a 
claim introduced by an NGO which was requesting access to export licences granted in 
the weapons field.  
 
Hence, both the interpretation of the exclusionary grounds and the way a specific claims 
will turn out once introduced in front of a judge, suffer from uncertainty : both will 
depend on the judge’s interpretation and feelings regarding the merits of the case.  
 
At the same time, one needs to take into account the fact that a third party, of the opinion 
that access to certain documents would violate his rights, can introduce several 
proceedings at the Council of State and in front of the civil judiciary system.12  
 
 
II.  Status of business entities under criminal law  

3. Does your penal code (or judicial interpretations thereof) provide that 
business entities may be prosecuted criminally for violations of such code?13    

 
Yes : article 2 of the Act of May 4, 1999 (published in Moniteur belge of June 22, 1999 
and entered into force July 2, 1999) re-introduced a new article 5 in the Belgian Criminal 
Code. Ever since 1934, there had not been any type of corporate responsibility for 

                                                 
11 See Frankie SCHRAM, Openbaarheid van Bestuur, Administratieve Rechtsbibliotheek, Die Keure, 
2003, 148 
12 See Frankie SCHRAM, Begrenzingen aan de openbaarheid van bestuur : een analyse en vergelijking 
van de internrechtelijke openbaarheidsregelingen in het Belgische recht, Doctoral thesis defended at 
Katholieke Universiteit Leuven, 2001 – 2002, pages 1132 - 1135 
13 See, generally: P. WAETERINCK, De strafrechtelijke verantwoordelijkheid van de rechtspersoon, een 
kritische analyse van enkele capita selecta uit de eerste rechtspraak, 192, in A. DE NAUW (ed.), 
Strafrecht van nu en straks, Brugge, die Keure, 2003, 269 p ; A. MASSET, La loi du 4 mai 1999 instaurant 
la responsabilité pénale des personnes morales: une extension du filet pénal modalisé, J.T. 1999, 653 ; H. 
VAN BAVEL, De wet van 4 mei 1999 tot invoering van de strafrechtelijke verantwoordelijkheid van 
rechtspersonen, A.J.T. 1999 – 2000, 209.  
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criminal conduct committed by legal persons under Belgian law: societas delinquere non 
potest has been transformed, since 1999, into societas puniri potest. 

 
This article has quite a broad scope of application ratione personae = which type of legal 
persons can be criminally liable.  

 
Indeed: article 5, paragraph 3 expressly stipulates that the following economic actors are 
to be equated with legal persons (which are in any event subject to criminal liability), 
even though domestic law does not necessarily grant them legal personality14 :  

 
- “ temporary associations and joint ventures” 
- “companies referred to in Article 2, para. 3 of the co-ordinated 

Acts on commercial companies15, as well as companies which 
are in the process of being established” 

- “civil partnerships which have not been constituted as a 
commercial company” 

 
Hence, this leads to the preliminary conclusion that many types of economic actors can 
be held criminally liable, “legal personality” not necessarily being a prerequisite.  
 
However, the same article expressly excludes from criminal liability a number of legal 
persons – and only them! – all of which belong to the public law / political sphere, and 
which thus benefit from criminal immunity in front of Belgian courts16 :  

 
- “the federal State of Belgium” 
- “the regions” 
- “the communities”  
- “the provinces” 
- “the agglomeration of Brussels” 
- “communes” 
- “intra-communal territorial bodies” 
- “the French Community Commission” 
- “the Flemish Community Commission” 
- “the Joint Community Commission” 
- “the public welfare centres” ( = one per commune) 

 
In essence, this means that virtually all public authorities are immune from criminal 
prosecution, and that only a civil law suit could potentially be introduced against this type 
of defendants (see the discussion below, under question 12 for that hypothesis) 
 

                                                 
14 S. VAN DYCK, De (privaatrechtelijke) rechtspersoon als strafbare dader van een misdrijf. Het 
toepassingsgebied rationel societatis privati iuris van de wet van 4 mei 1999, T. Strafr. 2001, 227 - 260 
15 This is the agricultural company, which is governed by Book XIII of the Belgian Company Code (articles 
789 – 838) 
16 S. VAN GARSSE, De strafrechtelijke verantwoordelijkheid van publiekrechtelijke rechtspersonen, 
C.D.P.K. 2000, 347 - 359 
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In principle, those actors which are subject to criminal liability, can be held liable for any 
category of criminal offence under Belgian criminal law. Indeed, while reading the 
answers to this survey, one needs to keep in mind that Belgian criminal law classifies 
criminal offences in three categories, which are defined by reference to their 
corresponding penalties.17 
 
This statutory triple division distinguishes (art. 1 Criminal Code) between  
 

- crimes (misdaden or crimes) which carry with them criminal 
penalties 

- misdemeanours (wanbedrijven or délits) which carry with them 
correctional penalties 

- contraventions (overtredingen or contraventions) which carry 
with them police penalties. 

 
Whereas this question only addresses the question that, in principle, business entities can 
be held criminally liable, question 11 will assess to what extent they can be held liable, 
under Belgian law, for international crimes or other human rights violations.  
 
Question 5 will deal with the conditions under which a legal person may be held 
criminally liable.  
 
4. What type sanctions are applied to business entities, as opposed to natural 

persons?  
 
For all three types of criminal offences, art. 7bis of the Criminal Code provides for the 
following two types of sanctions: 
 

- “monetary penalties” 
- “special confiscation” 

 
Both types of sanctions are being further specified in the Criminal Code. 
 
In respect of the sanction of “monetary penalties”, art. 41bis of the Criminal Code  
further elaborates on the specific amount which they carry. It also provides for a specific 
conversion mechanism, mainly in order to convert the duration of prison sentences for 
natural persons into a given amount of the monetary penalty.18  
 
In case the offence committed is either a crime or a misdemeanour, the conversion 
mechanism is a follows : 
 

                                                 
17 International Encyclopedia of Laws, Criminal Law, L. Dupont & C. Fijnaut (ed.),  Kluwer Law 
International, 1992, Chapter on Belgium (102)  
18 For the many difficulties raised by this article and its conversion mechanism, see R. VERSTRAETEN 
and B. SPRIET, De rechtspersoon en zijn geldboete, in Liber Amicorum Jean Dujardin, Kluwer, 2001, 321 
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- “whenever the law provides for a life-long prison sentence : 
monetary penalty between  240.000 Belgian Francs and 
720.000 Belgian Francs” ; 

- “whenever the law provides for both imprisonment and a 
monetary penalty, or one of both individually : a monetary 
penalty of at least 500 Belgian Francs, to be multiplied by the 
number of months of the minimum prison sentence, which 
cannot be lower than the minimum monetary penalty which the 
offence carries ; the maximum is 2.000 Belgian Francs, to be 
multiplied by the number of months of the maximum prison 
sentence, but cannot be lower than the double amount of the 
monetary penalty which the offence carries.” 

- “whenever the offence only carries a monetary penalty : a 
monetary penalty , with the same minimum and maximum as 
the law provides for the offence.” 

 
A similar system, with lower amounts, has been provided for contraventions. 
 
One euro is approximately 40 Belgian Francs.19  
 
However, in practice, in order to know the real amount of the monetary penalty, the 
amounts mentioned above have to be multiplied by approximately 45, pursuant to a 
complicated system, which is updated annually, in order to reflection inflation.20 
In respect of the sanction of “confiscation”, one needs to stress that art. 12 of the Belgian 
Constitution prohibits a general confiscation of property: confiscation always needs to be 
“special”, a concept which is further explained in art. 42 of the Criminal Code. 
 
Thus, according to art. 42, confiscation will need to be limited to :  
 

1. “ the things which are the object of the criminal offence, and the 
things which have been used or were intended to be used for 
committing the criminal offence, if they are the property of the 
one convicted” 

2. “ the things which are the result of the offence” 
3. “ the proprietary advantages which have been acquire directly 

from the criminal offence, the goods and valuables which have 
been substituted for these proprietary advantages and the 
earnings from the invested advantages” 

 
Whereas the specific substantive and procedural details of the penalty of “confiscation” 
have been elaborated upon in great detail in the articles 43 – 43quater, it needs to be 

                                                 
19 For exact details : see the Law of 26 June 2000 on the introduction of the Euro  
20 See Law of 5 March 1952 on “opdecimes” on monetary penalties in criminal cases, plus an annual Royal 
Decree implementing this Law.  
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stressed that this penalty is not exclusively applicable to legal persons : also natural 
persons can be subject to it.21  
 
Most importantly, art. 43 stipulates that, in case the offence is a crime or a 
misdemeanour, the sanction of special confiscation will always be pronounced. Art. 43ter 
is of interest in cases with a transnational component : the sanction of special confiscation 
can also be pronounced when the object to be confiscated are situated outside Belgian 
territory.22  
 
For crimes and misdemeanours (= hence not for contraventions), art. 7bis of the Criminal 
Code also provides for the following four types of sanctions:  
 

1. “Winding-up of the legal person”  
 

This type of sanction is declared to be impossible vis-à-vis a legal person of a 
public law nature.  

  
Art. 35 of the Criminal Code further elaborates on this: “the judge can order 
the winding-up of the legal person, if the legal person has been deliberately  

      established in order to pursue the criminal activities for which it is being  
      convicted, or if the legal person has been deliberately subverted  from its  
      purpose  in order to pursue such activities. When the judge orders the legal  
      person’s  winding-up, he refers the case to the Court which has jurisdiction  
     over the legal person’s liquidation.”23 

 
2. Prohibition to pursue activities which are part of the legal persons’ social  

object 
 
     Art 7bis specifies that this type of sanction cannot concern activities which are  
     a task of the public service. 
 
     Art. 36 of the Criminal Code specifies that such prohibition can be of a  
     temporary or an indefinite nature and that it can only be pronounced in case  
     the law provides for it.  

                                                 
21 See, among others : A. DE NAUW, De voordeelsontneming, een eerste evaluatie van de wet en van de 
rechtspraak, in X. Liber amicorum José Vanderveeren, Brussel, Bruylant, 1997, 37 – 54 and, most 
importantly, J. ROZIE, Voordeelsontneming : de wisselwerking tussen de toepassingsvoorwaarden en het 
rechtskarakter van de verbeurdverklaring van illegale vermogensvoordelen, Antwerpen, Intersentia, 2005, 
508 p.  
22 The transnationality issue is far from easy, however, as classic international criminal law mechanisms 
and procedures remain applicable. See especially G. VERMEULEN, Internationale strafrechtelijke 
aspecten bij beslag en inverbeurdverklaring, in D. VANDERMEERSCH and others, Beslag en 
verbeurdverklaring van criminele voordelen, Maklu, 2004, 263 
23 For examples of case law in which this provision has been applied, see T.R.V., 2002, 470 (Judgment of 
the Correctional Tribunal in Hasselt, acting in an ex parte proceeding as well as T.M.R., 2002, 456, 
judgment of the Correctional Tribunal in Gent (19th Chamber), 1 October 2001 : case where, after previous 
conviction, a person established a new legal person, with the intention to use it in order to continue the 
illegal activities. Tribunal orders the winding-up of the legal person.  
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     This provision does not yet seem, as far as the published case law goes, to have  
     received application. 
 
3. Closure of one or more establishments 
 

Just as what is the case for the second type of sanction, this type of sanction  
cannot be imposed on establishments which carry out activities belonging to a 
task of the public service (Art. 7bis, 2nd paragraph, 3) 
 
Art 37 of the Criminal Code specifies that such closure can be of a temporary 
or an indefinite nature and that it can only be pronounced in case the law 
provides for it. 

 
4. Publication and distribution of the judgment 

 
Art. 37bis of the Criminal Code specifies that the costs of this type of sanction 
have to be borne by the convicted, and that it can only be pronounced in case 
the law provides for it.  

 
-- While the article equally applies to both natural and legal persons, mention must be 
made of the specific type of sanction provided for in art. 43quater para. 1, a), 1 of the 
Criminal Code: in case of a conviction based on art. 136sexies or art. 136septies of the 
Criminal Code (which are only applicable to the crimes contained in Chapter 1bis : see 
answer to question 9 for these two incriminations), one can declare that the assets be 
forfeited of or can the convicted be condemned to pay an amount which is equivalent to, 
the proprietary advantages which have been acquired directly from the criminal offence, 
the goods and valuables which have been substituted for these proprietary advantages and 
the earnings from the invested advantages. 
 
Finally, mention must be made of the fact that, already before 1999, administrative 
sanctions can also be applied to business entities under certain circumstances.  
 
For the three crimes which fall under Book II, Title Ibis of the Criminal Code, being the 
crime of genocide, crimes against humanity and war crimes, art. 136quinquies provide for 
a separate sentencing system for physical persons which have been convicted of either of 
these crimes. The sentences have been evaluated in terms of imprisonment. As the 
general applicability of these crimes to legal persons has most certainly not been 
explicitly excluded by the legislator, but as the exact contours thereof remain uncertain, it 
remains to be seen, if the case arises, how a judge will apply the usual conversion 
mechanism to this article.  
 
Finally, in order to avoid that a legal person’s representatives could circumvent its 
criminal liability by ending its existence, two articles are noteworthy for exactly this 
scenario (intentional or not ). Thus, article 86, para. 2 of the Criminal Code stipulates that  
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“the loss of legal personality of the condemned legal person, does not result in the 
punishment’s being revoked.” 

 
Secondly, article 20 of the Preliminary Title of the Code of Criminal Procedure provides 
for a formula which needs to ensure that criminal proceedings can still be initiated, even 
if the legal personality has ceased to exist, in case the legal person’s liquidation or 
dissolution is intended to escape criminal prosecution. A hypothesis which has been 
covered, is for example the one where a legal person would cease to exist during the 
period when the prosecutor is conducting investigations. Proving this intent, however, 
will not be easy.24   
 
 
 
 
 

5. What are the standards applied in your jurisdiction for attributing 
liability to a business entity for the actions of individual servants?  For 
example: 

i. What must one demonstrate in order to convince the court that 
the actions of the servants of the business entity may be 
attributed to the business entity to establish the guilt of the 
business? 

Before answering this specific question, one needs to set out for which criminal 
offences a business entity can be held criminally liable. Whereas the principle 
remains that a business entity can be held liable for the three types of criminal 
offences known in Belgian law, article 5, paragraph 1 of the Belgian criminal 
code stipulates that a legal person can only be held liable for: 

- “criminal offences which have an intrinsic link with the legal person’s     
goal or with guarding its interests” 

or  

-“the criminal offences which, according to the specific circumstances,  
have been committed on its behalf” 

The criterion of “intrinsic link with the legal person’s goal” has been interpreted as 
follows  by the “Cour de Cassation : it does not require that the legal person’s 
statutory goal needs to be directed towards offences,  but only that the offences 
need to have been committed during the realization of the said statutory goal.25 

                                                 
24 M. FAURE, De strafrechtelijke verantwoordelijkheid in de onderneming, T.P.R., 2000, 1352 
25 Cass. 16 February 2005, for greater detail, see www.cass.be  
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More specifically relevant for the answer to this question, the basic issue turns 
down to the fact that one most demonstrate that the criminal offence, has 
“according to the specific circumstances”, been committed on behalf of the legal 
person. 

The 1999 law, introducing criminal responsibility of legal persons, does not 
explicitly determine how acts / behavior should be attributed to the legal person: it 
is up to the judge to determine this, based on the specific facts of the case: the 
legislator did not wish to introduce an “objective liability” of the business entity. 
Hence, the general principles related to “guilt” before one can be held criminally 
liable, equally apply to business entities. 26  

The legislative preparatory works stress the fact that one did not wish to introduce      
an objective liability of the legal person: the general principles of criminal law in 
related to “guilt” of the defendant still apply to legal persons, while the concept of 
“guilt” will have to be determined while taking into account legal persons’ specific 
nature. One will have to determine that the criminal offence either results from a 
deliberate decision taken within the legal person’s structure, or that it results from 
negligence, at the level of the legal person, which maintains a causal link with the 
criminal offence. Hereby, the main factor will be the behavior of the legal person’s 
official and factual organs.27 Hence, if the legal person’s organs object to the 
criminal behavior committed by a specific individual, there will most certainly not 
be any criminal liability for the legal person.  

ii. If, in order to find a business entity guilty of a crime, the court 
must find that the business entity intended to carry out an 
activity that is a crime, how must the prosecution demonstrate 
that such intent (mens rea) was present? ;  

The legislator intended that the element of “guilt” would need to be evaluated by taking 
into account the characteristics of a legal person: one will have to demonstrate that the 
crime either results from a decision which was deliberately taken inside the legal person, 
or that it results from negligence at the level of the legal person, negligence which needs 
to have a causal link with the crime. The determining factor will need to be, for the 
legislator, the behavior of the legal and factual organs inside the business entity.28   

The topic of “intent” is, in Belgian law, of an extreme complexity, as the legislator does 
not require the same type of intent for all intentional offences : Belgian law distinguishes 
at least two degrees of intent, namely general and specific intent.29 The general view view 
in Belgian law is that intent (general or special) is a requirement of all crimes and of all 

                                                 
26 C. VAN DEN WYNGAERT, Strafrecht, Strafprocesrecht en Internationaal Strafrecht In Hoofdlijnen, 
Maklu, 2003, 1191 p., especially 124 
27 P. WAETERINCK, op.cit., 204  
28 P. WAETERINCK, op.cit., 204  
29 International Encyclopedia of Laws, Criminal Law, L. Dupont & C. Fijnaut (ed.),  Kluwer Law 
International, 1992, Chapter on Belgium, 66 - 68 
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misdemeanours, unless it is explicitly or implicitly clear that negligence would suffice for 
the offence to be punishable.30  

Hence, there will be no criminal liability for the legal person if, given the specific 
circumstances of the case, the business entity’s statutory organs formally objected to the 
natural person’s criminal behavior. The issue of objecting to the criminal behavior will 
need to be evaluated, in line with the legislator’s intent, on a case-by-case basis and by 
taking into account all the specifics of the case : it will need to be demonstrated that the 
businesss entity did not possess the requisite intent, for example because it immediately 
objected to the offence from the moment the acts, committed on its behalf by one of its 
employees, became known to it.  

The legislator does not seem to have further considered the issue as to whether or not a 
company’s promulgating a general “no crime” policy, or even when the company has an 
intensive program for monitoring its servants’ conduct in high-risk areas, would suffice in 
order to exclude any liability : it will be up to the judge to take into account the specific 
facts of the case and to check them against the legal – and often stringent in terms of 
required mens rea - criteria. In any event, the basic presumption of innocence applies and 
the Cour de Cassation has recently reemphasized that any doubt should benefit the 
accused legal person.31 

For the three specific crimes of genocide, crimes against humanity and war crimes, (and 
not for others!) art. 136septies, para. 5 punishes with the same penalty as the one who 
committed an offence which fully materialized :  

“5. failure to use the possibilities to act by those who have knowledge of orders 
which have been given with the objective of committing such a crime or such facts 
which constitute a beginning of commission thereof, despite the fact that they 
could stop its completion or could stop it altogether.”               

 

Here, the criterion of “objecting to” becomes preceded by the issue whether there was 
any such “possibilities to act”, notably the ability to stop the offence’s being completed or 
to stop its being committed altogether.  This paragraph diverges, for these three crimes, 
from the general principles of Belgian criminal law, which is usually quite reluctant to 
accept any criminal liability for a participatory offence that would be based on such a 
“failure to act”. Generally, however, the potential applicability of this provision to 
business entities seems quite limited : contrary to military, political or hierarchical 
superiors, business entities will only quite rarely be in such a position of authority and 
leadership. 32  

                                                 
30 International Encyclopedia of Laws, Criminal Law, L. Dupont & C. Fijnaut (ed.),  Kluwer Law 
International, 1992, Chapter on Belgium, 69 
31 Cass., 16 February 2005, for greater detail see www.cass.be  
32 J. WOUTERS and L. DE SMET, J. WOUTERS en L. DE SMET, De strafrechtelijke 
verantwoordelijkheid van rechtspersonen voor ernstige schendingen van internationaal humanitair recht in 
het licht van de Belgische genocidewet, 22, available via http://law.kuleuven.be/iir/nl/wp/WP/WP39n.pdf  
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iii.  What are the standards applicable in your jurisdiction for 
attributing the criminal liability of a business entity to the 
servants of the business entity? 

Though the issue governed by a single paragraph of the Criminal Code, its practical 
application is shrouded in doubt and heavily criticized.  
 
As a basic starting point : criminal liability of business entities under Belgian law is 
autonomous = not derived from the natural person’s liability. Hence, a business entity can 
be held criminally liable without there being a need for establishing at the same time the 
criminally liable natural person. Indeed, a business entity can be found criminally liable 
without there ever having been an identification of which natural person could be held 
criminally liable.  
 
The relevant answer to this question can be found in paragraph 2 of the Criminal Code’s 
article 5, a provision which has been tremendously criticized even before it entered into 
force.33 34 Here, it is stated: 
 

“When a business entity is being held liable exclusively based on the acts of an 
identified natural person, only the one who has committed the heaviest mistake 
can be convicted. If the identified natural person has deliberately and in 
knowledge committed the mistake, he can be convicted together with the 
responsible legal person.” 

 
In principle, the legislative intent35 stated that this article on cumulating both actors’ 
responsibilities, would only apply to crimes which have been deliberately committed : the 
law’s very peculiar and heavy-criticized provision (of which many concepts are not clear 
at all) turns down to excluding any cumulation of liability between the legal and the 
natural person, unless the natural person would have committed the mistake deliberately 
and in knowledge.  
 
The case law evaluates this criterion in an in concreto-manner.36 Thus, there can be no 
automaticity whatsoever, for example because the natural person is the director of the 
legal person. Instead, it needs to be assess whether that physical person could “exercise 
any influence in order to avoid or stop the offence” .37 
 
Thus, the legislatory mainly intended to render cumulation of liability between the legal 
and the natural person as being the exception rather than the rule. The law’s preparatory 
works explicitly state : 

                                                                                                                                                  
 
33 See, on this article in general: L. MONSEREZ, “De cumulatie van de strafrechtelijke 
verantwoordelijkheid van rechtspersonen met die van natuurlijke personen: het Hof van Cassatie lijkt een 
strikte interpretatie voor te staan”, DAOR 2001, 256 
34 P. WAETERINCK, op.cit., 205 - 227 
35 Memorie van toelichting, Parl. St. Senaat, 1998-1999, nr. 1-1217/1, 6. 
36 P. WAETERINCK, op.cit., 210 
37 M. FAURE, De strafrechtelijke verantwoordelijkheid in de onderneming, T.P.R., 2000, 1321 
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“cumulating liabilities is excluded, unless it can be demonstrated that the offence 
can also be attributed to the natural person himself, if that person has manifestly 
acted with delibation.”38 

 
The Cour de Cassation has interpreted this provision as follows : it incorporates into the 
Criminal Code an excuse from criminal liability for a crime which has been committed 
both by a physical person and a legal person. This excuse will benefit to the one of both 
who has committed the least grave crime, as long as the crime committed by the physical 
person has been committed through negligence.39 
 
As far as the specific crimes of genocide, crimes against humanity and war crimes are 
concerned, this will not raise any difficulty, given the fact that these crimes’ essential 
components exactly require such intent.40  
 
It results from this provision that, in case the natural person has committed a heavier 
mistake than the business entity, the latter cannot be held criminally liable, because of the 
de facto exoneration applied by the legislator. Each and every time, it will be up to the 
judge to assess who of the two has committed the heaviest mistake. The case law seems 
to avoid having to make such assessment by easily concluding there has been a de facto 
“deliberate and in knowledge” act of the business entity. Thus, in case of intentional 
crimes, rather often, the judge will hold both the natural and the legal person liable.41 
 
Finally, one needs to remember that a number of legal persons – notably of a public law 
nature - have been explicitly excluded from any criminal liability. In that case, only the 
natural person can bear criminal liability. Hence, the rule of art. 5 para. 2 of the Criminal 
Code does not apply. Recently, it has been judged by the “Cour d’Arbitrage” that this 
does not violate the constitutionally protected principle of equality.42 

 
6. Under your criminal law (penal code) what is the legal standard for convicting 

someone of being an accomplice to or aiding and abetting the commission of a 
crime by another (complicity)?  What is the legal standard for convicting 
someone of plotting with another to commit a crime (criminal conspiracy)?    
 

                                                 
38 Parl. St. Senate, 1998 – 1999, 1 – 1217/6, p. 21 
39 Cass. 3 October 2000, as cited in “Strafrecht geannoteerd, met bijzondere wetgeving”, Die Keure, 2005, 
56 – 57. See also F. DERUYCK and B. SPRIET, T. Strafr. 2000, 263.  
40 J. WOUTERS and L. DE SMET, op.cit., 23 - 24 
41 P. WAETERINCK, op.cit., 220 
42 Cour d’Arbitrage, 5 May 2004, B.S. 10 May 2004, see also L. BIHAIN, J.L.M.B., 2004, 1748, 
commenting this judgment  



 17

The issue of the “participation of several persons in the commission of a same crime or 
misdemeanour”, is dealt with in its general principles in articles 66 – 69 of the Belgian 
criminal code. Participation in a contravention is not punishable under Belgian law.43  
 
Belgian law on punishable participation distinguishes between 2 categories : art. 66 sets 
out several actors who are liable to receive the punishment of the actual / principal 
perpetrator ; art. 67 sets out several actors who are liable to receive the punishment of an 
accomplice. This distinction bears direct consequences in regard of the applicable degree 
of punishment, as set out by art. 69 – accomplices receive lesser punishment than 
perpetrators.  
 
The main substantive difference between articles 66 and 67 relates to question as to 
whether or not the acts of participation were indispensable for the commission of the 
actual crime : art. 66 concerns the hypothesis where the participation was indispensable, 
whereas art. 67 concerns the hypothesis where the participation was NOT indispensable, 
hence only accessory to the crime’s commission. 
 
Art. 66 provides : 
 
 “Punished as perpetrators of a crime or misdemeanour will be : 
 
 -any person who has either committed the crime or the misdemeanour or who 
             has co-operated directly in the execution of it 
 -any person who, by any act, has aided the execution of the offence in such a way  

that the crime or misdemeanour could not have been committed without their 
assistance.” 
-any person who, by gifts, promises, threats, abuse of authority or power, plots or 
by any wrongful trickery, has directly triggered the crime or misdemeanour 
-any person who, either by words pronounced in public meetings or places, or by 
writing, printed documents, drawings or signs, affixed, distributed, sold, offered 
for sale or publicly displayed, has directly instigated the commission of the fact, 
irrespective of the punishment which is provided for by law against the authors of 
instigators of crimes or misdemeanours, even when the said instigation has not 
resulted in any consequence.” 

 
For the operationalization of this provision, it is noteworthy  that the co-authors and 
accomplices to the offence can be punished even if the main author of the crime is not 
known or has not been identified44  
 
The third part of this provision (“gifts, promises…plots” etc.) includes some elements 
which relate to criminal conspiracy, as long as it the said plotting has “directly triggered” 
the offence.  

                                                 
43 Most of the case law compiled in this section comes from and has been reproced from : Strafrecht 
geannoteerd, met bijzondere wetgeving, Die Keure, 2005 : Commentary to articles 66 and 67, where it can 
be consulted in more extensive format.  
44 Cour de Cassation, 12 June 1911, Pas. 1911, I, 331 
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The Cour de Cassation has judged that a person who has, through abuse of authority or of 
power, directly triggered a crime, shall be condemned as being its author, even if he has 
remained a third party to the crime itself.45 In order for the participation to be criminally 
punishable, it is necessary that the “participant” had knowledge of the fact that he was 
participating to a given crime or to a given misdemeanour.46  
 
It is quite important to stress the fact that, in Belgian law, participation can also be 
established through omission.47 Thus, omission can constitute punishable participation in 
case not only the co-author has a positive duty to act, but when his / her omission 
constitutes a positive encouragement to commit the offence.48 In a 2003 judgment, the 
Cour de Cassation has confirmed that an omission can constitute a criminally liable form 
of participation in case the author has a positive duty to act and in case his omission 
constitutes a positive encouragement to commit the offence. The Gent Court of Appeals 
has stated that criminally punishable participation can be established in case the omission 
to undertake any action, leads to produce a real contribution to committing the crime. 
However, the bottom line is that, as far as crimes committed through negligence are 
concerned, participation is not punishable.49  
 
As far as cases with a transnational component are concerned, Belgian case law is quite 
broad. Thus, it has been held by the Cour de Cassation that Belgian courts have 
jurisdiction over a co-author or an accomplice to a crime which has been committed in 
Belgium, even if all acts of participation have exclusively been committed abroad.50 
Indeed : when the offence has been committed in Belgium, all acts of participation which 
have been committed abroad, are supposed to have been committed in Belgium. Hence, a 
foreigner which participates abroad to an offence which has been committed in Belgium, 
falls under the field of application of the Belgian criminal law.51  
 
Art. 67 stipulates :  
 
 “Punished as accomplices to a crime or misdemeanour will be : 
 
 - any person who has given advice to commit the crime or misdemeanour 

- any person who has supplied weapons, tools or any other means, which have 
served to commit the crime or the misdemeanour, in the knowledge that they 
would be used for that purpose 

                                                 
45 Cass. 28 October, 1986, Arr. Cass., 1986 – 1987, 279 
46 Cass. 18 May 1993, Arr. Cass., 1993, 510 
47 For more detailed analysis, see S. VAN OVERBEEKE,“Deelneming door onthouding”, in Strafrecht en 
Strafvordering : commentaar met overzicht van rechtspraak en rechtsleer, Kluwer Rechtswetenschappen, 
OSS, 1993  
48 Cass. 23 November 1990, Arr. Cass. 1999, 1486 
49 Cass., 15 October 1986, R.W. 1987 – 1988, 21 
50 Cass., 8 August 1994, Arr. Cass., 1994, 683 
51 Cass., 24 March 1998, Arr. Cass., 1998, 364 
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- any person who, except in case of art. 66 para. 3, has knowingly aided or 
abetted the principal perpetrator(s) through acts which have prepared, facilitated 
or completed the crime or the misdemeanour.” 

 
Most importantly for the purpose of this research, the Cour de Cassation has ruled that 
aiding or abetting the offence’s main perpetrator will only constitute a punishable offence 
of participation, if the said aiding or abetting has been committed with knowledge.52 
More generally, punishable participation will exist in case the participant has knowledge 
of the fact that he / she is participating to a specific crime or a specific misdemeanour; for 
this purpose, it is necessary (but also sufficient) that the participant has knowledge of all 
circumstances which render the act to which he is assisting, into a specific crime / 
misdemeanour. However, it is NOT necessary that the participant has equally knowledge 
of all the specific execution modalities of the crime / misdemeanour, such as for example 
the aggravating circumstances with which the offence’s commission are surrounded.  
 
Most of the considerations developed above, related to the way the case law has 
interpreted art. 66, equally apply to art. 67.  
 
Similarly to what is the case with art. 66 for cases with a transnationality component, it 
has been held by the Cour de Cassation that Belgian courts have jurisdiction over a co-
author or an accomplice to a crime which has been committed in Belgium, even if all acts 
of participation have exclusively been committed abroad.53 
 
 
� Obviously, the various forms of participation have been very broadly formulated. 
Additionally, due to the fact that the legislator has used relatively general concepts, the 
judge retains important powers to appreciate the facts. Still, articles 66 and 67 are the 
only forms of punishable participation. 
 
For purposes of clarity, it needs to be stressed that art. 5, para. 2 of the Criminal Code 
(cited above), concerning the hypothesis where the business entity is being held liable 
exclusively based on the acts of an identified natural person, has nothing to do with the 
doctrines and concepts of punishable participation.54 Obviously however, this article 
severely limits the possibilities for having any form of punishable participation between a 
business entity on the one hand, and on of its agents / directors etc., on the other hand.  
 
Essentially, Belgian criminal law on punishable participation is based on the principle of 
the relative accessory character of liability for cooperation: a principal offence is 
required on the one hand (to which the participation is accessory), and the participant’s 

                                                 
52 Cass., 6 March 1950, Arr. Cass., 1950, 443 
53 Cass., 8 August 1994, Arr. Cass., 1994, 683 
54 Daniël De Clerkck, Beginselen van strafrecht en strafvordering, 1 : strafrecht, 5th edition, Leuven, Acco, 
2000, 137 
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criminal liability is qualified as if he were the only perpetrator thereof (the relative 
character).55  
 
Thus, by way of conclusion, it can be said that three conditions are generally required for 
an offence to be punishable under articles 66 – 69 of the Belgian Criminal Code : 
 

1. existence of a punishable principal offence 
2. the law enshrines for the form of participation 
3. the punishable participant has an intention (‘knowingly and willingly’) to 

participate 
 
Under this regime, the following features should be noted and kept in mind:  
 
 - if the principal actor has not committed a punishable offence, or if the offence  
              can be legally justified, there can be no punishable participation 
 

- while the requirement of the existence of a punishable principal offence is thus  
  rather strict, Belgian law does not require that the principal actor be actually  
  convicted ; still, though the principal act does not need actual conviction, it must  
  have truly occurred.  
   
-  participation cannot materialize through a lack of care  
 
- when an attempt to participate is committed, but the principal perpetrator does 
not start any execution of a punishable act, the attempt is not punishable for lack 
of a punishable principal act 
 

 
7. Are there any other practical considerations or factors that must be present 

when the defendant in a criminal proceeding is a business entity rather than a 
natural person? 

 
Two provisions deserve special mention in this regard : article 2bis of the Code of 
Criminal Procedure on the one hand, and article 91 of the same Code.  
 
Art. 2bis of the Code of Criminal Procedure reads : “In case the criminal action is being 
introduced against both a legal person and against the person who is competent to 
represent that legal persons, and this based on the same or concomitant facts, the court 
which is competent to judge upon the criminal action against the legal persons, will 
designate, based upon its own authority or based upon a request, an ad hoc 
representative in order to represent the legal person.” 

                                                 
55 International Encyclopedia of Laws, Criminal Law, L. Dupont & C. Fijnaut (ed.),  Kluwer Law 
International, 1992, Chapter on Belgium (93) 
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This article, introduced in order to avoid a conflict of interest between the legal person on 
the one hand and its indicted representative on the other hand, leaves unresolved many of 
the practical and procedural issues it raises in practice.56 

Furthermore, mention must be made of a specific investigative measure which can be 
applied only when the defendant is a business entity. Article 91 (“Provisional measures 
vis-à-vis legal persons”) of the Code of Criminal Procedure reads : 

 “When, during a criminal proceeding, an investigating judge notices serious 
indications of guilt for a legal person, he can order the following measures, if the special 
circumstances so require : 

 1. suspension of the proceedings for the  dissolution or the liquidation of     the 
legal  person. 

   2. prohibition of specific financial transactions which could lead to the legal person’s 
insolvency 

3. deposition of an amount of money, determined by the investigating judge, in order to 
guarantee that the measures he orders will be taken into account. (…)” 

 

 
III Status of International Law/International Human itarian Law in your Country's 
Legal Framework 

8   Which international crimes have been incorporated into your domestic criminal 
law?  Please include any crimes enumerated in the Rome Statute of the 
International Criminal Court such as genocide, war crimes, crimes against 
humanity, and other relevant instruments.   

 
In part (a), it will be assessed to what extent the three crimes over which the ICC has 
jurisdiction, have been incorporated into Belgian law. Part (b) will subsequently deal with 
other international crimes.  
 
a)  The law of August 5, 2003 concerning grave breaches of international 
humanitarian law57, abolishing the previously existing, separate “universal jurisdiction 
law”, introduces a Chapter Ibis into the Criminal Code (article 136bis until 136octies, 
under the title “Grave breaches of international humanitarian law”). Here, the crimes of 
genocide (art. 136bis), crimes against humanity (136ter) and war crimes (art. 136quater), 
have been incorporated into domestic law. Largely though on certain points not entirely, 

                                                 
56 P. WAETERINCK, op.cit., 246 – 259. See, for an overview of the many uncertainties and difficulties the 
case law has encountered in applying this provision :  S. DE MEULENAER and P. WAETERINCKX, De 
lasthebber ad hoc in het straf(process)recht : lastiger dan gedacht. Overzicht van rechtspraak 1999 – 2002, 
R.W. 2003 – 2004, 401-410 
57 B.S. 7 August 2003  
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these incriminations are in conformity with the definitions provided for in the Rome 
Statute of the International Criminal Court.58  
 
For these three crimes (and for these three crimes only!), article 70 of the Belgian 
Criminal Code explicitly excludes that they can be excused (= hence they will be 
punishable, as the excuses mentioned will be rejected) “when the act has been prescribed 
by law and has been ordered by the authorities”. Hence, for genocide / crimes against 
humanity and war crimes, even if they have been prescribed by law and have been 
ordered by the authorities to be committed, they will be punishable. 
 
Similarly, prosecution of these three crimes is never barred by any period of limitation : 
article 21 of the Code of Criminal Procedure explicitly excludes them from any such 
period, meaning they that criminal prosecution can be initiated, no matter how long ago 
they have been committed.  
 
In case a sentence has been pronounced for either of these three crimes, they can be 
executed without time barring such execution : article 90 of the Criminal Code explicitly 
excludes any period of limitation for them.  
 
As to the crime of genocide, which has only been explicitly incriminated in Belgium 
since 1999, art. 136bis explicitly refers to the fact that its definition under Belgian law is 
equal (see, however, the next paragraph) to the one contained in the 1948 Convention on 
the Prevention and Punishment of the Crime of Genocide and to art. 6 of the Rome 
Statute. The article adds, hereby only stating the customary law understanding as to this 
crime’s scope of application, that the crime of genocide can be committed both in time of 
peace and in time of war.  
 
On one specific point, art. 136bis diverges from the 1948 Genocide Convention, where it 
states that the incrimination under Belgian law is “without prejudice to the criminal 
provisions which are applicable to the crimes committed by negligence”. This 
incrimination has raised a number of controversies, and it is still unclear what exactly is 
meant by the Belgian legislator in respect of “negligence” in respect of IHL-crimes. In 
any event, it is quite clear that this incrimination goes beyond the ICC-jurisdiction, art. 30 
of the Rome Statute excluding negligence.59  
 
As to the crime of crime against humanity, which has equally only been explicitly 
incriminated in Belgium since 1999, art. 136ter can be said to be virtually equal to art. 7, 
paragraph 1 of the Rome Statute. Belgian criminal law has not incorporated the 
explicatory definitions contained in article 7, paragraph 2 of the Rome Statute. However, 
                                                 
58 For a more detailed analysis, see J. WOUTERS and C. RYNGAERT, De strafbaarstelling van misdaden 
tegen het internationaal humanitair recht in het Belgisch strafrecht, available online via 
http://law.kuleuven.be/iir/nl/wp/WP/WP62n.pdf. Also, see G. SCHAMPS, L’incrimination du crime de 
genocide, du crime contre l’humanité et des crimes de guerre en droit belge à la lumière du droit 
international humanitaire, in Actualités de droit penal et de procédure pénale, Larcier, 2004, 468p., 
especially  329 and following ;  
59 See the references contained in  J. WOUTERS and C. RYNGAERT, op.cit., 8 & SCHAMPS, op.cit., 357 
- 358 
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the legislative intent60 clearly points towards the idea that a Belgian judge called to apply 
art. 136ter, will interpret its terms in reference to art. 7 paragraph 2 of the Rome Statute.  
 
In parallel with the criminalization of genocide under Belgian law, also here it is 
explicitly stated that a crime against humanity can be committed both in time of peace 
and in time of war. However, contrary to what is the case with the crime of genocide and 
war crimes under Belgian law, a crime against humanity cannot be committed by 
“negligence”.  
 
As to war crimes, art. 136quater contains a long list of war crimes, articulated in three 
different paragraphs, each having their own scope of application and their own list of acts 
which are incriminated as being “war crimes”. Each paragraph explicitly adds, in parallel 
to what is the case for the crime of genocide, that it is “without prejudice to the criminal 
provisions which are applicable to the crimes committed by negligence”. A war crime 
can only exist when committed vis-à-vis persons or objects which are protected by the 
GCs, the Additional Protocols or by the laws and customs of war.  
 
For the major part, art. 136quater is inspired by art. 8 of the Rome Statute: all of the 
latter’s incriminations have been incorporated in art. 136quater, paragraphs 1 and 2.  
However, on specific points, the Belgian law goes beyond the acts over which the ICC 
can exercise its jurisdiction.61  
 
The scope of application of paragraph 1 concerns the war crimes contained in the 1949 
Geneva Conventions and in the two 1977 Additional Protocols. It equally enshrines those 
war crimes contained in the laws and customs of war which are applicable to the type of 
conflicts defined in common art. 2 of the 1949 Geneva Conventions, in article 1 of either 
two 1977 Protocols and in article 8 para. 2, f) of the Rome Statute. This paragraph 
contains a long list of 40 war crimes. 
 
The scope of application of paragraph 2 refers to the grave breaches of common article 3 
to the 1949 Geneva Conventions. It contains a list of 4 war crimes.  
 
The scope of application of paragraph 3 refers to art. 18 of the 1954 Convention for the 
Protection of Cultural Property and to art. 22 of the Second Protocol to this Convention. 
It contains a list of 3 war crimes.  
 
In order to understand the Belgian system in relation to the Rome Statute, one must stress 
that the list contained in art. 136quater para. 1 applies both to international and internal 
armed conflicts which fall within the scope of application of the enumerated texts or their 
provisions. Hence, contrary to what is the case in the Rome Statute, and with the 
exception of art. 136quater para. 2, the Belgian law does not contain a separate list of war 
crimes which can only be committed in international armed conflicts as opposed to a list 

                                                 
60 Gedr. St., Senaat, nr. 2-1256/1, 2001-2002, 2.  
61 J. WOUTERS and C. RYNGAERT, op.cit., 10 – 13. See for example also SCHAMPS, op.cit., 380 (para. 
38.2) 
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of war crimes which can only be committed in internal armed conflicts.62  
 
Hence, one needs to answer the question whether Belgian courts have jurisdiction over 
war crimes committed during a non-international armed conflict on the territory of a state 
where the conduct was not criminal at the time of its commission. Whereas the initial 
legislative intent seems not to require such double criminality in case jurisdiction is 
exercised based on the principle of active nationality or passive nationality, the legislator 
seemed to posit such requirement in case the principle of universal jurisdiction would be 
applied. Having thoroughly modified the jurisdictional principles through the law of 5 
August, 2003, it is currently unclear how this question needs to be answered.63  
 
 
 
 
 
 
b) It will be examined whether and under which circumstances the following crimes 
can be prosecuted under Belgian law. Obviously, this list is far from exhaustive under the 
heading “international crimes”, but the following are, for the purpose of this research, the 
most relevant.  
 

- corruption of (foreign) officials 
- slavery & trafficking in persons  
- importation / possession of stolen property 
-     torture 

 
 
Money-laundering is not separately discussed.64 Suffice it to say that, since 1990, it has 
been criminalized in Belgian law : see art. 505 Criminal Code, which has a broad field of 
application, including all pecuniary advantages which have been directly obtained 
through an initial offence, the objects that have replaced it as well as the proceeds from 
the invested advantages. This initial offence can have been committed abroad and it is not 
necessary that Belgian criminal proceedings could be instituted against that offence. 
However, uncertainty remains in the case law, absent an authoritative judgment settling 

                                                 
62 See G. SCHAMPS, op.cit., 376, for some examples of crimes which the Rome Statute only characterizes 
as war crimes if they are committed in an international armed conflict, but which retain that qualification 
under Belgian law irrespective of the nature of the type of conflict in which they are committed.  
63 See J. WOUTERS and C. RYNGAERT, 16 - 17 for a thorough analysis of this issue, equally containing 
some suggestions for a judge who could one day face this problem. 
64 For an in-depth treatment, see, among others, F. DERUYCK, Over witwassen en voordeelsontneming, 
Belgisch preadvies voor de Afdeling Strafrecht van de Vereniging voor de Vergelijkende Studie van het 
Recht van Belgie en Nederland, 1996 as well as N. HUSTIN – DENIES, La legislation belge sur le 
blanchiment de capitaux d’origine criminelle : un instrument d’indemnisation des victims et de lutte contre 
la criminalité organisée?”, in Ann. Dr. Louvain, 1995, 53 – 94; See also L. CORNELIS and R. 
VERSTRAETEN, Mage r nog wit worden gewassen?, T.B.H., 1992, 176 – 221 and especially G. 
STESSEN, De nationale en internationale bestrijding van het witwassen : onderzoek naar een meer 
effectieve bestrijding van de profijtgerichte criminaliteit.” , Intersentia, 1997 
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the issue, whether the initial offence needs to have been criminalized both under Belgian 
law and under the law of the jurisdiction where it occurred.65 
 
Corruption of (foreign) officials 
 
The provisions of Belgian law on corruption of public officials have been drastically 
changed by a law of 10 February 1999.66 Only general features of the criminalization can 
be discussed here.67 In terms of substantive legal provisions, art. 246 – 252 of the 
Criminal Code are most relevant. 
 
Corruption of foreign officials is punishable in Belgium under the following conditions. 
Art. 250 of the Criminal Code declares that the articles related to Belgian officials (art. 
246 – 249) are applicable, including in terms of punishment, to corruption of a “person 
who exercises a function of public authority in a foreign State”. 
 
Most importantly, in order to determine this article’s scope of application ratione 
personae, is para. 2 of art. 250. This article reads :  
 

“The capacity of a person who exercises a function of public authority in another 
State, is judged according to the laws of the State where that person is exercising 
his function. If it concerns a State which is not a member of the European Union, 
for the purpose of applying para. 1, this capacity will only recognized in case the 
said function is also considered as a function of public authority under Belgian 
law.” 

 
Similarly, art. 251 declares the articles 246 – 249 applicable to individuals which exercise 
a public function in an international organization (under public international law, hence 
excluding NGOs), a capacity which will need to be evaluated under the statutes of the 
said international organization. 
 
In terms of jurisdiction of Belgian criminal courts over the crime of corruption which has 
been committed abroad, art. 10quater of the Preliminary Title to the Code of Criminal 
Procedure, provides in an elaborated system, which essentially turns down to the 
following (please keep in mind that, in any event, pursuant to art. 12 of the Preliminary 
Title to the Code of Criminal Procedure, criminal proceedings can only be initiated in 
case the suspect is found in Belgium :  
 

                                                 
65 A. DE NAUW, Inleiding tot het bijzonder strafrecht, Kluwer, 2005, 5th edition, 316 – 317, who argues 
against the requirement of such criminalization in both jurisdiction, based on the argument that the Belgian 
legislator tends to criminalize acts without bothering whether or not they are equally criminal abroad.  
66 See Belgisch Staatsblad / Moniteur belge of 23 March 1999 
67 For more in – depth analysis of the issues, see F. DERUYCK, Omkoping in the Belgisch Strafrecht : een 
preadvies, Vereniging voor de vergelijkende studie van het recht van België en Nederland, 2001 ; P. 
QUERTAIMONT, La corruption dans les affaires publiques, in Mélanges offerts à Pierre Van 
Ommeslaeghe, 1023 – 1049; Also, see TH. AFSCHRIFT and V. DE BRAUWERE, Manuel de droit penal 
financier, Klwuer, 2001,151 - 182 as well as A. DE NAUW, Inleiding tot het bijzonder strafrecht, Kluwer, 
2005, 5th edition, 59 and foll. 
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- corruption of Belgian officials committed abroad is punishable 
by Belgian courts, no further conditions being attached. 

- In case of corruption of a public official of another Member 
State of the European Union, criminal prosecution can only be 
initiated after that State’s authorities have given official notice 
to Belgian authorities 

- In case of corruption of a public official of a State outside the 
European Union68, criminal proceedings can only be initiated 
in case the act is also punishable under the legislation of the 
country where the act is perpetrated, and only to the extent that 
the legislation of the said State equally criminalizes corruption 
concerning a person who exercises a function of public 
authority in Belgium. In practice, for most cases, one will need 
to evaluate whether the State in question has ratified the OECD 
Convention on Combating Bribery of Foreign Officials in 
International Business Transactions and whether and how the 
crime of corruption has been incorporated into their domestic 
criminal law. However, most of the states which are 
“corruption-sensitive”, will not have done so and will virtually 
never provide for such reciprocity in terms of criminalization. 
Furthermore, criminal proceedings are only possible in case 
that State’s authorities provide an official notice to the Belgian 
authorities.  

 
For the latter hypothesis (public official of a non-EU State), the conditions are indeed 
restrictive, due to the requirement of reciprocity, which will most often not have been 
fulfilled for most “corruption-sensitive” jurisdiction. On the other hand, it needs to be 
borne in mind that Belgian criminal judges have relatively broad criteria for considering 
that a crime has been committed in Belgium : due to the “doctrine of objective ubiquity”, 
a crime is deemed to have been committed in Belgium if one of its constitutive elements 
have occurred on Belgian territory. Especially in the field of complicated economic 
crimes, judges maintain broad criteria, under the condition that the fact which has been 
committed on Belgian territory constitutes an indivisible whole with the facts which have, 
in material terms, been committed abroad. Thus, in one of its most famous cases (“The 
Tehran check judgment”69), the Cour de Cassation has ruled that the emission of an 
uncovered check was a crime located in Belgium, as that check had been drawn upon a 
Belgian bank in which there were insufficient funds. Similarly broad was a decision70 of 
the Brussels Court of First Instance, Criminal Division, which considered that the crime 
of corruption was located in Belgium, and hence punishable with no further conditions, 
because the system behind the corruption had been designed in Belgium and had been 

                                                 
68 See, for an analysis in greater detail, W. GOOSSENS, Privaatrechtelijke aspecten van private omkoping 
– de strafbaarstelling van omkoping van buitenlandse ambtenaren, in Ondernemingsstrafrecht, Brugge, die 
Keure, 1999, 56 – 114.  
69 Cass. 23 January 1979, Arr. Cass., 1978 – 1979, 575  
70 Corr. Brussels, 29 September 1988, R.P.S., 1988, nr. 6499, esp. page 286 
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incorporated into the accountancy in Belgium. This decision has been criticized as being 
illegal and contrary to the legislative intent.71  
 
These are but some examples, with no claim to being exhaustive whatsoever, which show 
that, under certain circumstances, the multiple requirements for  prosecuting the (active) 
corruption of a public official of a non-EU State, do not necessarily need to be fatal.  
 
Where it concerns corruption of an official working, in a public function, for either the 
European Union or for another international inter-governmental organization, art. 
10quater of the Preliminary Title to the Code of Criminal Procedure renders the initiation 
of criminal proceedings subject to the preliminary condition that the said organization has 
issued an official notice to Belgian authorities.  
 
In any event, for the interpretation of art. 10quater, it should be noted that the latter 
applies to “a person”, which does not necessarily need to be of Belgian nationality.  
 
In terms of its substantive components, Belgian law both criminalizes “passive 
corruption” and “active corruption” = respectively corruption on behalf of the public 
official and by the person engaging into active corruption in his dealings with a public 
official. Pursuant to art. 2 of the OECD Convention on Combating Bribery of Foreign 
Officials in International Business Transactions, and in line with the general principles of 
Belgian criminal law related to the criminalization of legal persons, active corruption 
committed by a business entity, is punishable. 
 
The concept “active corruption” should in no way be interpreted as being limited to the 
hypothesis where that person takes himself the initiative to corruptive practices. Indeed, 
the act will be equally punishable when it is the public official who initiated / proposed 
the corruption, and when the one guilty of “active corruption” “merely” accepts the 
proposal. The criminalization is furthermore rendered relatively broad due to the fact that 
the crime is punishable, even when the corrupted public official does not eventually 
deliver what was agreed upon under the corruption scheme, and due to the fact that an 
“attempt” to commit the crime is punishable on both sides.72  
 
A detailed analysis of the multiple substantive components involved in the crime of 
“corruption”, goes beyond the scope of the present contribution. Generally speaking, 
“active corruption is defined as follows (art. 246 para. 2 of the Criminal Code) : 
 

- “directly, or through intermediate persons, propose to a person who holds a 
public office, an offer, promise or advantage, of whatever nature, in order for that 
person to engage in the acts described in art. 247, either for the (person engaging 
into active corruption) or for a third person.” 

 
The list of acts in art. 247 is quite broad. Apart from the “classic” acts which generally 
constitute corruption, it needs to be mentioned that the acts need not be limited to the 

                                                 
71 See W. GOOSSENS, op.cit., 112 - 113 
72 A. DE NAUW, Inleiding tot het bijzonder strafrecht, Kluwer, 2005, 5th edition, 64 
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actual scope of the corrupted official’s legal activities. Indeed, it is equally punishable 
active corruption when one believes that the official can effectively influence the course 
of events, even if that is not truly the case.  
 
Slavery & trafficking in human persons  
 
As being a High Contracting Party to the European Convention on Human Rights, art. 4 
thereof is applicable “within the jurisdiction” (cfr. art. 1 of the said Convention) of 
Belgium. Furthermore, several “soft law” documents are relevant in terms of Belgium’s 
commitments against slavery, but are not relevant from the point of view of criminal 
penalties.  
 
If the conditions for a “crime against humanity” have been met, art. 136ter point 3 
incriminates slavery. In that case, it falls under the discussion held above under (a).  
 
As a separate crime, “slavery” does not seem to have been explicitly incriminated under 
that denomination in Belgian criminal law. This does not mean, however, the practice of 
slavery would not be punishable under Belgian criminal law. 
 
Indeed, in order to assess slavery-like practices from the criminal point of view, one 
could refer to art. 417bis of the Criminal Code, which criminalizes “degrading treatment” 
, defined as “every treatment which, in the eyes of the victim or in the eyes of third 
parties, constitutes a serious infringement of or breach of human dignity.” Art. 
417quinquies provides for the applicable penalties. These articles have only been 
incorporated into Belgian law in 1999, in order to implement into Belgian law the 1984 
Torture Convention. 
 
Most recently, the Belgian legislator, in the wake of the UN Convention against 
Transnational Organized Crime and the “Protocol to prevent, suppress and punish 
trafficking in persons, especially women and children” , without using the denomination” 
slavery, has added a chapter (art. 433quinquies to 433novies : law of 10 August 200573) 
to the Belgian Criminal Code on “trafficking in persons”. 
 
Here, art. 433quinqies criminalizes the following : 
 

“The following constitutes the crime of trafficking in persons : recruiting, 
transporting, transferring, harbouring, accommodation a persons, the exchange 
or transfer of control over that person in order to : 
(…) 
3. employ this person or have him employed in circumstances which are contrary 
to human dignity.” 

This law’s preparatory works explicitly refer to the EU Council Framework Decision of 
19 July 2002 on combating trafficking in human beings, art. 1 of which requires every 
Member State to (art. 1) “take the necessary measures to ensure that the following acts 
                                                 
73 Belgisch Staatsblad 2 November 2005, ed. 1 
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are punishable”, a list of which is similar to what eventually became art. 433quinquies 
and refers to the fact that these acts need to have been committed “for the purpose of 
exploitation of that person's labour or services, including at least forced or compulsory 
labour or services, slavery or practices similar to slavery or servitude (…)”.  

Hence, under the conditions of this article, slavery can be punished under Belgian law. 
Many aggravating circumstances have been provided for in the introduced Chapter. Most 
relevant is art. 433septies para. 2, which provides for an aggravating circumstance : 

“in case the offence has been committed by abusing the position of special 
vulnerability in which a person is situated following his illegal or precarious 
administrative situation, his precarious social situation (…) , leading to that 
perons’ having not other real and acceptable choice but to have himself abused.” 

Importation / possession of stolen property 
 
Art. 505 of the Belgian Criminal contains an elaborate criminalization for a person who, 
without the legal title under which this occurs having any importance, receives / takes 
possession of objects of which he knows (or should have known) their illegal / stolen 
origin. Not only stolen objects are covered : all objects having an illegal origin, can be at 
the basis of the offence.  
 
As such, art. 505 applies to “heling” (Dutch) / “recel” French, without providing itself 
any definition. In short, in the words of one author, this offence amounts to the 
possession or keeping, with a fraudulent objective, of movable objects which have been 
obtained through a crime or a misdemeanour.74 
 
It suffices for the offence to be established, that a person takes possession of an object 
which has been obtained through an offence committed by a third person, whereby no 
specific intent is required : it suffices that one knew or should have known the object’s 
illegal origin. Furthermore, “possession” is not even required : receiving the object can 
suffice.75  
 
The crime can not only be committed vis-à-vis the stolen object itself, but also vis-à-vis 
the money or other object which has been procured due to the stolen object.76  
 
For the specific case of transborder issues and the importation hypothesis, the following 
can be observed. The original, illegal act, can indeed have been committed abroad. It will 
suffice that this act can be considered a crime or misdemeanour under Belgian law.77 

                                                 
74 A. VANDEPLAS, Heling, in Strafrecht en strafvordering : Commentaary met overzicht van rechtspraak 
en rechtsleer, Kluwer, June 2003, OSS Ed. 42, 97 – 98  
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More generally, most authors indicate that one needs to assess whether the object has not 
only been illegally acquired from the point of view of Belgian law, but also from the 
point of view of the jurisdiction where it was acquired : if the object has been acquired 
legally abroad, the offence of art. 505 Criminal Code cannot be committed.78 Hence, 
there is a requirement of “double criminalization” : whenever the object has been 
acquired abroad through a crime or misdemeanour, obtaining the object in Belgium can 
constitute the offence of art. 505 of the Criminal Code if the initial offence was equally 
punishable (= does not necessarily need to have been punished!) under the laws of that 
foreign jurisdiction.79  
 
However, the mere fact that the person who has transferred an object to the suspect 
(charged with the crime of art. 505 Criminal Code), has imported it illegally in Belgium, 
does not suffice to proof that that person has obtained the object through the type of 
offences referred to in art. 505 Criminal Code.80  
 
Torture 
 
The law of 14 June 200281 has incorporated a separate offence of torture in Belgian law : 
art. 417bis of the Criminal Code defines “torture” as follows : 
 

“any intentionally inhuman act which causes severe pain or severe and terrible 
physical or mental suffering.” 

 
Furthermore, the same article defines “inhuman treatment” as follows :  
 

“every intentional act which causes severe physical or mental suffering, for 
example in order to obtain from him information or a confession, or in order to 
coerce him into confessions or to punish him, or in order to pressure him or third 
persons, or in order to intimidate him or third persons.” 

 
Whereas art. 417ter provides for the applicable punishment in case of torture, art. 
417quater does likewise for the offence of “inhuman treatment”. Both articles provide for 
aggravating circumstances in case the offence has been committed by a public official or 
civil servant etc., or when advantage is taken of the victim’s weak situation.  
 
 
9. Do your country’s laws modify the provisions of the ICC Statute, such as 

concepts of aiding and abetting and conspiracy or liability of business entities 
rather than only natural persons? 
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Yes, or rather : ever since the introduction of the initial “universal jurisdiction law” of 
1993, there has been a provision containing its own definitions of such modalities which 
allow to punish other than the actual perpetrators of the crime. This provision has (apart 
from the quite controversial article regarding immunities under international law, not of 
relevance here), not been modified in light of and in order to reflect the Rome Statue.  
 
Chapter 1bis of the Criminal Code, applicable to “Grave breaches of international 
humanitarian law” (= genocide, crimes against humanity and war crimes), introduces its 
own regime of acts which will receive punishment as if they were the completed act 
(article 136septies, which in certain respects refers to the criminal code’s common 
articles), as well as an article incriminating a specific form of aiding and abetting. Finally, 
article 136octies rejects a certain number of defences which defendants typically invoke 
during criminal proceedings for international crimes.  
 
Before setting out on an overview of the relevant provisions, it must be mentioned that 
Belgian law allows for prosecuting the accomplice or co-author separately, without there 
being a need to equally prosecute the main author.82 The legislator nowhere seems to 
have derogated from this generally applicable principle for the gravest of al international 
crimes.83  
 
Art. 136sexies, potentially relevant in view of some precedents of economic actors’ 
behavior in conflict zones, reads: 
 

“He who produces, keeps with him or transports, a working device, a device or 
any other object, or he who erects a building or who modifies an existing 
building, knowing that the working device, the device, the object or the 
modification is meant to commit on of the (crimes of Chapter 1bis), or is meant to 
facilitate the said commission, are punished with the punishment determined for 
the crime in respect of which they enabled its being committed or its being 
facilitated.” 

 
Thus, this article incriminates certain preparatory acts, even if they have not had any 
effect. Thus, the legislator intends to prevent the commission of the gravest international 
crimes, by punishing behavior which could lead to it and goes here beyond international 
law’s requirements and incriminations.84  
 
Most importantly, article 136septies declares that the following will be punished with the 
punishment applicable to the completed criminal offence : 
 
 “1. the order, even it has had no consequence, to commit one of the crimes (of  
                  Chapter 1bis) 
              2. the proposition or the offer to commit such a crime, as well as the fact of  
                  accepting such an order or an offer 

                                                 
82 L. Dupont, Beginselen van strafrecht, I, , Leuven, Acco, 2000,193. 
83 J. WOUTERS and L. DE SMET, op.cit., 23 
84 G. SCHAMPS, op.cit., 390 
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             3. abetting to committing such a crime, even if this has not had any consequence 
             4. the participation, in the meaning of the articles 66 and 67 (of the Criminal  
                 Code), to committing such a crime, even if the said participation has not had  
                any consequence. 

 5. failure to use the possibilities to act by those who have knowledge of orders 
which have been given with the objective of committing such a crime or such facts 
which constitute a beginning of commission thereof, despite the fact that they 
could stop its completion or could stop it altogether.”               
6. the attempt, in the meaning of the articles 51 to 53 (of the Criminal Code) to 
commit such a crime.” 

 
This article, which had existed before the Rome Statute’s adoption, has not been modified 
to reflect the Rome Statute’s relevant provision, namely article 25. Hence, it is unclear to 
what extent the said article 25 and article 136septies diverge.85  
 
The two incriminations of this article which are most relevant regarding their potential 
applicability to business entitities, are paragraphs 4 (participation) and 5 (failure to act).  
 
The fourth paragraph, on participation, explicitly refers to the articles 66 and 67 of the 
Criminal Code. These two articles, under the heading “Participation of several 
individuals to a same crime or misdemeanour”, set out the conditions under which one 
can be held liable as “co-author” or by virtue of “complicity” . Essentially, this means that 
participation in the sense of the criminal law can only be established in case the 
participant knew that a criminal offence was committed and he has positively participated 
in this while having the legally required intent. Put in a simplified way, in order to 
convicted as co-author, the prosecution will need to establish that the business entity has 
either committed itself the crime, or that it has provoked the crime or provided an 
essential help for committing the crime. Complicity, also put in a simplified way, means 
that the help provided was subsidiary.86 
 
The fifth paragraph, on failure to act, diverges from the general principles of Belgian 
criminal law, reluctant to accept an incrimination for participation based on a failure to 
act.87 Based on this provision’s legislative intent, article 86 (para. 2) of the 1977 First 
Additional Protocol, it has been argued that this paragraph applies to military, political or 
hierarchical superiors, in a de jure or a de facto way, thus rendering its potential 
applicability to business entities limited, as they will rarely be in a true position of 
authority and leadership.88 
 
Article 136octies reads: 
 
 “(…) no interest, no necessity of a political, military or national nature, can  
              justify the crimes described in the article 136bis to 136septies, even by way of  
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87 J. WOUTERS and L. DE SMET, op.cit., 21 
88 J. WOUTERS and L. DE SMET, op.cit., 22 
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             reprisals. 
 

Para. 2: The fact that the accused has acted on order of his government or of his 
superior, does not relieve him of his responsibility if, in the given circumstances, 
the order could clearly result in the commission of the crimes described in the 
articles 136bis, 136ter and 136quater.” 

 
Thus, this article explicitly derogates from article 70 of the Criminal Code, exonerating 
from any criminal liability in case the fact which would otherwise be considered a 
criminal offence, was prescribed by law and order by the public authorities. 
 
On the other hand, article 71 Criminal Code, constituting the Belgian version of the 
Rome Statute’s article 31, para. 1, d), is entirely applicable to international crimes. It 
reads: 
 

“There is no crime, when the accused, at the moment of the facts, was in a state of 
insanity or when he was influenced by a force he has not been able to resist.” 

 
 
10. Do your criminal courts have jurisdiction over those international crimes that 

have not been incorporated into your domestic law?    
 
The answer to this question will depend on the position customary international law 
(CIL) generally occupies within the Belgian domestic legal system (a), which can be 
qualified as being monist. As a second issue, a brief discussion (b) will be devoted to the 
question whether criminal accountability could be established for the violation of 
sanctions issued by the United Nations. An analysis of the relevant legislation and 
techniques of the European Union, is beyond the scope of this contribution.89 
 
(a)  In principle, the CIL which binds Belgium, is unequivocally part of the Belgian 
legal order : “international law is part of the law of the land”90, even though the 
Constitution does not address the issue.  Hereby, it is obviously not necessary that the 
legislator has consented to a given rule of CIL or that the CIL-rule be in any way 
whatsoever transposed or publicized in the Belgian legal order.91 The case law being 
generally characterized by a certain openness vis-à-vis international law, the Cour de 
Cassation has rarely hesitated to apply or refer to CIL in a wide number of fields92 93 
Whenever they can, Belgian judges will only explicitly address CIL if Belgium is not part 

                                                 
89 For this, see for example N. ANGELET, La mise en oeuvre des mesures coercitives économiques des 
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of a given treaty or when there turns out to be no written treaty law.94 If the judge invokes 
CIL, the determination of its existence and content, is his sovereign decision, over which 
the Cour de Cassation does not exercise any jurisdiction.95 Overall, the position occupied 
by CIL in the Belgian legal order, is largely unclear.96  
 
In the specific area of criminal law, practice was altogether lacking until 1998. On 
November 6, 1998, however, the Belgian investigation judge D. VANDERMEERSCH, 
adopted a decision in which he invoked, based on CIL, crimes against humanity.97 At the 
time, crimes against humanity had not been incorporated into Belgian law and Judge 
VANDERMEERSCH came to the conclusion that the Belgian “universal jurisdiction 
law” as it stood in 1998, did not apply. Essentially (para. 3 of the Decision), one then 
needs to verify whether one can assimilate the facts to a customary incrimination which 
would be binding in Belgium and directly applicable in its domestic legal order.  
 
Considering crimes against humanity has a definition under CIL, the Judge decides (para. 
3.3.2) that this definition can be directly applied in the domestic legal order. In reaching 
this decision, reference is made to the fact that Belgium, when ratifying the Genocide 
Convention, did not deem it necessary to adopt its domestic legislation, considering that 
the principles of the Convention could be deemed to already be part of the domestic legal 
system. The latter wording is being explicitly repeated concerning crimes against 
humanity. The decision states that this does not infringe the principle of legality as these 
crimes are already punishable in Belgium based on general criminal law, whereby the 
applicable penalties would be those applicable when committing the facts, based on 
general criminal law. 
 
This decision has been criticized on the specific point which is of interest to the present 
question:98 even if the crime of “crime against humanity” could be considered of a CIL-
nature at the time, the principle of legality (of constitutional as well as human rights law 
value) requires them to be explicitly enshrined in a national law. “Direct effect” of CIL 
does not concern the position of individuals, especially when the CIL-rule would go as 
far as imposing them criminal sanctions.  
 
Given the fact that Belgian criminal law quite extensively incriminates international 
crimes, especially the three most egregious international crimes over which the 
International Criminal Court has jurisdiction, the question might have become largely 
moot. However, should the issue arise that certain acts can be considered criminal under 
CIH while they are not necessarily so under domestic criminal law, it remains to be seen 
whether other judges will want to go as far as the one decision adopted so far in this field.  
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(b)  As for the question whether and to what extent Belgian law might be used to 
enforce UN Resolutions, particularly where they are containing sanctions, for the purpose 
of attributing criminal liability to a (legal or physical) person violating those sanctions, 
one first of all needs to stress that the following remarks are merely exploratory. Indeed, 
no solid record of case law exists from which it could be deduced whether criminal courts 
would be able to impose criminal sanctions for the violation of for example an arms 
embargo instituted through UN Resolution. In order to be as relevant as possible, the 
remainder of this section will only deal with the issue of UN Resolutions adopted by the 
Security Council.99  
 
The basic principle in the matter is that the question whether a UN Security Council 
Resolution has any direct effect, does not depend on the latter’s authors, but will need to 
be evaluated under the constitutional and domestic legal order of every Member State.100 
 
Thus, for Belgium, Article 34 of the Belgian Constitution reads : 
 

“The exercising of determined power can be attributed by a treaty or by a law to    
  international public institutions.” 

 
Keeping this constitutional provision in mind as a backgrounder, three hypothesis can be 
distinguished.  
 
First, assuming that the UN Security Council adopts a Resolution requesting the Member 
States to implement it through generally applicable criminal legislation (for example : 
Resolutions 1373 and 1540, to mention the two most far-reaching and controversial 
examples) and Belgium has adopted the necessary criminal legislation, then the issue is 
merely one of applying domestic criminal law, and no particular issues are raised. Indeed, 
the UN Security Council Resolution’s do not prohibited certain activities themselves, but 
rather order the Member States to avoid them through domestic measures.101 This will in 
any event require parliamentary involvement. 
 
Secondly, the basic document102 in the matter is the Law of 11 May 1995 “on the 
execution of the decisions taken by the Security Council of the United Nations 
Organisation.”103 , which grants quite broad-sweeping powers to the executive to 
implement UN Security Council Resolutions.104 

                                                 
99 For a more general and comprehensive treatment, see N. ANGELET and E. SUY, Belgium, in National 
implementation of United Nations sanctions : a comparative study, Leiden, Nijhoff, 2004, 103 - 122 
100 N. ANGELET, L’Embargo et l’ONU, in L’Embargo, Actes de la journée d’études du 1er décembre 
1995 organisée par l’Association Européenne pour le Droit Bancaire et Financier – Belgium, 60 
101 N. ANGELET, L’Embargo et l’ONU, in L’Embargo, Actes de la journée d’études du 1er décembre 
1995 organisée par l’Association Européenne pour le Droit Bancaire et Financier – Belgium, 59 
102 For a more in-depth treatment of this law, see P. d’ARGENT, La loi du 11 mai 1995 relative à la mise 
en oeuvre des decisions du Conseil de Sécurité de l’organisation dees Nations unies, J.T., 1996, 357 and 
foll.  
103 Belgisch Staatsblad, 29 July 1995, 20444 - 20445 
104 R. ERGEC, L’embargo et les droits nationaux, in L’Embargo, Actes de la journée d’études du 1er 
décembre 1995 organisée par l’Association Européenne pour le Droit Bancaire et Financier – Belgium, 132 
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This law (art. 1) provides for the following procedure : 
 

“The King can, through a Royal Decree which has been deliberated upon in the 
Council of Ministers, adopt the measures which are necessary for the execution of 
the binding decisions taken by the Security Council, pursuant to the UN Charter.” 

 
In terms of its material scope of application, this law only applies to decisions of the 
Security Council, being the compulsory decisions : excluded are General Assembly 
Resolutions, even when some of them could have some authoritative force, as are UN 
Security Council Resolutions which are merely exhortatory / recommendatory.105  
 
Parliament as well as the regional entities, need to be “immediately informed” (art. 3) of 
the Royal Decree adopted, without their being any possibility for them to be involved.  
 
Most importantly, art. 4 of the said law stipulates that any such Royal Decree adopted 
under this Law, will, irrespective of heavier penalties which are applicable based on other 
legislative provisions, will be regulated by the Criminal Code’s general provisions, and 
specific penalties have been provided for.  
 
Hence, if such Royal Decree has been adopted, a violation of its provisions can be 
applied directly by a Belgian criminal judge. Royal Decrees of this nature have been 
adopted, most recently, on 10 November 2004, containing “a prohibition to help and 
assist in respect of military activities to Usama bin Laden, the memberso f the Al-Qa’ida 
organisation, the Taliban and other persons, groups, enterprises an entities which are 
linked thereto”. This Royal Decree then contains a list of prohibited activities (for 
example : assist, train, provide, sell etc. certain information), applicable to a person of 
Belgian nationality or to anyone which acts from Belgian territory, to engage into them.  
 
A violation of the specific provisions of this Royal Decree can without any doubt be 
prosecuted and punished in front of criminal court.  
 
So far, no case law seems to have been published which would apply such Royal Decree 
in criminal proceedings.  
 
Still, this second hypothesis envisaged, does not really turn down to jurisdiction of 
Belgian criminal courts over an international crime which has not been incorporated into 
Belgian law : through the Royal Decree, the court would be applying domestic law 
anyway.  
 
Thirdly, the hypothesis needs to be considered where a UN Security Council Resolution 
exists, but no parliamentary act or Royal Decree provides for any domestic legal basis in 
Belgian criminal law.  
 

                                                 
105 P. d’ARGENT, La loi du 11 mai 1995 relative à la mise en oeuvre des decisions du Conseil de Sécurité 
de l’organisation dees Nations unies, J.T., 1996, 359 
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At the very least, in order for such decisions of an international organization like the UN 
to be part of the Belgian domestic order, they would need to be published in the Belgisch 
Staatsblad / Moniteur belge. It would seem that the Belgian practice is very inconsistent 
in this respect106 : some Resolutions (such as the ones107 establishing the International 
Criminal Tribunal for the former Yugoslavia and the one establishing the International 
Criminal Tribunal for Rwanda), have been published, others not. 
 
As such, at least one judgment, issues by the Brussels Court of First Instance, has 
recognized that direct effect of a UN Security Council Resolution, even when it has not 
been published, should not be excluded altogether :  
 

“In principle, there is no obstacle to recognizing a  direct effect to UN Security  
Council Resolutions; however, one needs to assess the exact scope of the said 
Resolution.”108 

 
This judgment seems to have been the first ever to recognize such direct effect. The 
judgment has been approved on this point by Professor J. Verhoeven, who however quite 
rightly indicates that the absence of any official publication risks to raise many 
difficulties in practice.109 
 
However, this case concerned the question whether a private litigant could invoke the a 
Resolution (in this case : UN Security Council Resolution 687 on the situation in Irak) to 
this advantage / in furtherance of his rights. The question is completely different, 
however, in the situation contemplated by the research question, notably whether criminal 
sanctions could be imposed on a legal person / physical person for violating a UN 
Security Council Resolution which has not been implemented in Belgian law through (a) 
or (b).  
 
There can only be one solution : absent publication in the Moniteur Belge / Belgisch 
Staatsblad, the Resolution is not part of the Belgian legal order, most certainly not 
whenever it contains any normative content.110 Hence, most importantly because of the 
sacrosanct principle of legality in criminal law, there can be no question whatsoever that 
someone could be sentenced to criminal liability for having violated such non-published 
(in the Belgian domestic legal order) Resolution.  
 
 
11. May a business entity be prosecuted for international crimes in the courts of 

your country, whether under domestic law or with reference to international 
law?  If yes, under what circumstances? 

                                                 
106 D. VAN EECKHOUTTE, Bekendmaking van verdragen : voorstel tot genezing van een ziekte”, T.v.W. 
2002, 10 
107 Both have been published in the edition of 27 April 1996 
108 Tribunal de Première Instance de Bruxelles, 27 February 1995, concerning situation in Irak, Actualités 
Du Droit, 1996, 119 
109 J. VERHOEVEN, note under the judgment of 27 February 1995, Actualités Du Droit, 1996, 132 
110 D. VAN EECKHOUTTE, Bekendmaking van verdragen : voorstel tot genezing van een ziekte”, T.v.W. 
2002, 10 



 38

 
Yes.  
 
The initial “universal jurisdiction law” of 1993, did not contain any specification as to 
whether or not it applied to business entities. This was quite logical, as criminal 
responsibility of business entities has only been introduced in Belgian law as of 1999.  
 
Already before 2003, given the fact that the 1999 legislative modification had introduced 
criminal responsibility of business entities as a fundamental principle of criminal law, it 
had been concluded that such responsibility could apply to international crimes.111 Indeed 
: article 5 of the Belgian Criminal Code does not contain any limitation as to the type of 
crimes for which business entities can be held criminally liable.  
 
This debate came in quite some turmoil when two complaint were lodged by private 
individuals, through the mechanism of Belgian criminal procedure called “constitution de 
partie civile”, against the French oil company TotalFinaElf. First, in October 2001, a 
complaint was lodged for its alleged complicity to crimes against humanity and war 
crimes committed by the Congolese President Sassou Nguesso.112 Second, in April 2002, 
a complaint was lodged by Burmese citizens, some of which had been recognized as a 
“ refugee” in Belgium after the commission of the alleged facts, against the company and 
two of its high-ranking directors. The complaint stated both the company and the two 
individuals were guilty of complicity to crimes against humanity committed by the 
Burmese military during the construction of the “ Yadana” pipeline project.  
 
These complaints have stirred the public and legislative debate, quite understandably 
awakening companies’ representative organizations. In this climate, on 25 September 
2002, a legislative amendment was proposed, though never adopted, to attempt to clarify 
the situation and provide legal certainty.113  
 
It read : 
 
“The fact that a legal person invests or concludes a commercial or economic transaction 
in or with a State where crimes are being committed such as the ones dealt with under the 
present law, is not punishable, unless it has been established that the legal person, at the 
time of the investment or the transaction, taking into account the given circumstances, 
should have known that the investment or transaction could have (in)directly contributed 
to committing the charged acts. 
 

                                                 
111 J. WOUTERS en L. DE SMET, De strafrechtelijke verantwoordelijkheid van rechtspersonen voor 
ernstige schendingen van internationaal humanitair recht in het licht van de Belgische genocidewet, 5 – 6 
available via http://law.kuleuven.be/iir/nl/wp/WP/WP39n.pdf  
112 Jean-Pierre STROOBANTS, Elf est poursuivi pour son soutien au Président congolais Sassou Nguesso, 
Le Monde, 18 October 2001 
113 Documents du Sénat, 25 September 2002, Proposition de loi modifiant la loi du 16 juin 1993 relative à 
la répression des violations graves du droit international humanitaire, Sénateur MONFILS, Législature 
1999 – 2003, 2 – 1256 / 2, pages 3 – 4  
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The former paragraph is equally applicable to the activities of natural persons acting on 
behalf of a legal person which are carrying out or continuing the economic activities 
meant in the previous paragraph.” 
 
Most importantly, the explanation accompanying this proposed amendment, explicitly 
states that the crimes contained in the “universal jurisdiction law” (= genocide, crimes 
against humanity and war crimes), could be committed by both legal and natural persons.  
 
Hence, even this amendment seeking to protect economic actors, does not deny the fact 
that such actors can be held criminally liable for international crimes. However, the 
amendment states it is worried by the tendency of certain victims, realizing the true 
offenders benefit from immunities under international law, to turn against the companies 
they deem complicit in the acts of those offenders.  
 
Eventually, this amendment has not been adopted. While there thus does not exist a 
specific provision, the applicability in principle to business entities of the crimes 
contained in what has now become Chapter 1bis of the Belgian Criminal Code, is no 
longer in doubt.  
 
Apart from the obvious fact that the normally applicable conditions of art. 5 of the 
Criminal Code remain valid, the law does not mention any specific criteria for such 
criminal accountability of business entities. However, during the last phase leading to the 
legislative change of April 2003, the Ministry of Justice, in the Parliamentary 
Commission in charge of Justice, has repeated word for word the proposed 
amendment.114  
 
The fact that the normally applicable conditions of art. 5 remain valid means that, in order 
to attribute a crime of the business entity, an occasional link between the crime and the 
said entity will not suffice. In case there is no intrinsic link between the crime and the 
legal person’s goal or with the guarding of its interests, one will need to demonstrate that, 
given the specific circumstances of the case, the criminal offence was committed on 
behalf of the legal person.115  
 
During this discussion, it has also been stated by the same Minister, though not 
implemented in the legislative provision as such, that: 
 

“In respect of the corporate actors’ worries, the vagueness surrounding the 
concept of “complicity” should be done away with, and one should settle the issue 
of business entitites active in risk countries. Indeed, criminal law does require 
that the acts be defined with as great a precision as possible. Also, one should not 
forget the fact that some business entities could be attacked without justification 
and that they, even though the complaints lodged against such companies are not 

                                                 
114 Rapport fait au nom de la Commission de la Justice par K. LALIEUX and F. TALHAOUI, Réponses du 
Ministre, Doc. Parl., Ch., sess. ord. 2002 – 2003, 28 March 2003, N. 2265/003, p. 59.  
115 J. WOUTERS and L. DE SMET, op.cit., 17 
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founded, the prejudice they encounter would be quite real because of the harm 
done to their image and reputation.” 
 

In respect of the prescription of both the period during which criminal proceedings can be 
initiated on the one hand and during which a sentence pronounced could be executed on 
the other hand, the legislator has provided for an an absence of any period of limination 
of both, as far as genocide, crimes against humanity and war crimes are concerned.  
 
Thus, article 91 of the Belgian Criminal Code explicitly excludes those three crimes from 
any period of limitation for the execution of the crimes : no matter how long ago a 
sentence has been pronounced, it can be executed. 
 
Similarly, art. 21 of the Belgian Code of Criminal Procedure explicitly excludes those 
three crimes from any period of limitation for the possibility to initiate criminal 
proceedings : no matter how long ago, they can be initiated for these crimes.  
 

 

IV.  Alternative Mechanisms 

12. Can you think of any bases in your country’s tort law (civil law) for suing 
individuals and /or business entities for violations of international criminal law, 
IHL, (whether or not incorporated into domestic law)?116 

Substantively, art. 1382 of the Belgian Civil Code applies to any action introduced based 
on tort liability . This article stipulates : 

 
“Every act of a person, through which damage to another is created, obliges the 
one through whose fault the damage was created, to compensate the said 
damage.” 

In  essence, this means that the plaintiff, who bears the full burden of proof in civil cases, 
needs to proof that the defendant has (1) committed a fault (2) which maintains a link of 
causality to (3) damage created, whereby the damage needs to be proven : there will, 

                                                 
116 In both questions 12 and 13, an extensive discussion is done of the 2004 Code on Private International 
Law. This Code, however, only applies (art. 127) to legal acts and facts which occurred after its entry into 
force (= after 1 October 2004) and to the “consequences”, after that date, of legal acts and fact which 
occurred before that date. The law as it stood before that date, is excluded from this survey, though it must 
be kept in mind that it could still be applicable. Most important here is to note that the provision on 
“consequences” does NOT apply to extra-contractual liability : the future consequences of a tort which 
occurred before 1 October 2004 will NOT be regulated by the Code on Private International Law but by the 
law as it stood before (mainly : applicable law was the law of the place where the tort occurred, a criterion 
that has been dealt away with altogether by the 2004 Code). See B. VOLDERS, Article 127 : 
Conflictenrecht,  in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. Erauw e.a. (eds.), 
Intersentia & Bruylant, 2006, 675 – 678 as well as B. VERLINDEN, Art. 99 : Recht toepasselijk op 
verbintenissen uit onrechtmatige daad, in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. 
Erauw e.a. (eds.), Intersentia & Bruylant, 2006,  507 – 514  
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certain exceptions in some fields (not relevant here) notwithstanding, in principle be no 
strict tort liability. 

Additionally, mention must be made of art. 1383 of the Civil Code, which reads : 

“Everyone is liable, not only for the damage which has been caused by his acts, 
but also for the damage which has been caused by his negligence or 
imprudence.” 

An overview of the multiple substantive dimensions involved in this article, is far beyond 
the scope of the present contribution.117  Suffice it to say that “fault” can not only be 
constituted due to a violation of an explicit legal norm, but also due to a violation of the 
general norm of carefulness which is attributed to any one in the legal order, due to the 
criteria of a  “bonus pater familias”.  

 

Preliminary issue: tort liability and the Belgian State 

Before starting the analysis, an issue of potential practical relevance will be discussed, 
notably whether art. 1382 of the Belgian Civil Code applies to the Belgian State, which 
can theoretically also be involved in a situation whereby its violation of international law 
results in damage for private parties. The starting point is that the Cour de Cassation, 
since long, has recognized this article’s applicability to public bodies (which, it bears 
reminding, are virtually all exempt from criminal liability, hence leading to the situation 
whereby only the civil law option remains, theoretically at least, on the table). However, 
does this mean that the Belgian State can also be held liable under tort law for having 
violated international law?  

In terms of legal norms the violation of which could constitute a “fault”, no problems 
arise in case that is a purely domestic statute : ordinary torts such as an attempt to sue for 
personal injury etc., raise no problem.  

Thus, the Belgian State can only be sued, in a civil lawsuit, for having violated domestic 
law. Any attempt to sue to Belgian state for tort liability based on a violation of 
international law will only succeed in case the norm the violation of which is alleged, has 
direct effect in the Belgian domestic legal order. This is quite logical : in case a private 
litigant would be able to invoke the Belgian State’s tort liability in front of its own courts 
for having allegedly violated a norm which has no direct effect, but by merely relying 
upon art. 1382 of the Civil Code, the entire doctrine of direct effect would first of all 
become void of any meaning and, secondly, would lead to the fact that the Belgian State 
would be liable in front of its own courts for having allegedly violated a norm based on 
which it did not even intended to convey rights to its citizens.  

                                                 
117 For a good overview with references to the most important case law and journal articles, see Burgerlijk 
Wetboek, Die Keure, 2000, pages 450 - 477 
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Hence, no tort liability can be imputed to the Belgian State, in front of its own courts and 
at the request of a private litigant, for having allegedly violated a treaty norm which does 
not possess any direct effect. Thus, the case law has recognized : 

“In order for their suit for civil liability to be admissible, the plaintiffs need to 
proof that the damage they suffer is the consequence from an act or an abstention 
which violates a norm of international law which has direct effect in the domestic 
legal order.”118 119  

Indeed, difficulties arise when a plaintiff would want to directly rely upon an 
international law norm in a purely civil law suit, and he alleges a violation thereof which 
would constitute a fault having resulted in damage for him. The fact that norms of 
international humanitarian norms have been incorporated into Belgian criminal law, 
cannot detract from the fact that they are only domestic criminal law and that the regular 
test needs to be done to assess whether the international law norms in question have 
“direct effect”, in that they can be directly invoked by a private litigant in a purely civil 
lawsuit. 

Thus, for example, art. 2(4) of the UN Charter (prohibition on the use of force) cannot be 
relied upon for lack of direct effect. The same holds true for, for example, art. 91 of the 
1977 First Additional Protocol to the Geneva Convention.120  

The test enunciated by the Cour de Cassation for assessing whether there is such direct 
effect is double. Direct effect will only be recognized to a treaty provision in case the 
authors of the norm had the intention to confer rights to private parties or to impose 
obligations to them AND in case the norm in question is sufficiently clear and precise.121  

Hence, it will not be possible for a private litigant to attempt to sue the Belgian State for 
involvement in any alleged violation of IHL by invoking a fault for having stepped into 
an armed conflict that would not be in compliance with art. 2 (4) of the UN Charter.122  
Similarly, a private litigant will not be in a position to sue the Belgian state for damages 
arising from an alleged violation of the Geneva Conventions or its First Additional 
Protocol : this is an intra-state matter that cannot be relied upon by a private litigant in 
front of a domestic courts. Only international norms that have direct effect in the Belgian 

                                                 
118 Civ. Bruxelles, 5 juin 1985, Pas., 1985, III, p. 71. 
119 See, for further information : J. VERHOEVEN, R.B.D.I., 1992, especially page 606  
120 This article reads : “A Party to the conflict which violates the provisions of the Conventions or of this 
Protocol shall, if the case demands, be liable to pay compensation. It shall be responsible for all acts 
committed by persons forming part of its armed forces.” 
121 See Cour de Cassation, 21 April 1983, RCJB, 1985, p. 22, and  the article by M. WAELBROECK, Portée 
et critères de l’applicabilité directe des traités internationaux  ; see also Cour de Cassation, 19 September 
1997, Pas., I, n° 363 as well as Cour de Cassation, 11 May 2001, Pas.,  n° 276 ; See also, for an overview, 
J. VELU, Les effets directs des instruments internationaux en matière de droits de l’homme, Brussels, 
Swinnen, 1981, especially pages 11 and 11.  
122 See B. SIMMA, The Charter of the United Nations. A commentary, Oxford University Press, 2nd 
edition,  2002, vol. I, p. 121. :  The prohibition of the use of force indisputably only protects and is only 
addressed to States.  
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domestic legal order, can constitute the source for invoking a fault committed by the 
Belgian State.  

Applicability of tort liability to physical persons and business entities for a tort allegedly 
committed abroad 

Whereas the principle of tort liability is beyond discussion in terms of its applicability to 
both physical persons and business entities, several distinctions need to be introduced, 
depending on whether or not (a) the proceedings initiated are of a purely “civil law” / tort 
liability nature, or (b) whether the civil claim is being attached to criminal proceedings 
under the famous figure of “constitution the partie civile”. 

So far, to our knowledge, not a single case has been introduced in front of a Belgian civil 
judge for tort liability based on an international crime committed abroad, making it very 
impossible to assess how the Belgian judiciary would react to such attempt. Furthermore, 
it would seem like the issue of proceedings of an exclusively civil nature, has not 
received any attention from Parliament when discussing the “universal jurisdiction laws”, 
all of which were exclusively criminal in nature.  

In what follows, the main research question assessed is the way tort liability plays out in 
front of a Belgian judge for alleged tort acts carried out abroad : assuming the Belgian 
judge has jurisdiction (see question 14), does Belgian tort law apply?  

(a) During lawsuits of an exclusively “civil law” nature in front of the civil court system  

If the defendant is a business entity, the first question which obviously needs to be 
answered is whether the Belgian judge has jurisdiction – this will be discussed under 
question 14. If this question could be answered in the affirmative, one needs to assess 
which domestic law applies : in parallel with what has been said above, it could indeed 
very well be that the Belgian judge will apply foreign law. If that is the case, one needs to 
consult that legal system, especially its provisions on tort liability, to assess whether that 
body of law provides for liability for violations of international law.  

Before starting the analysis to the question, one crucial issue cannot be sufficiently 
stressed : throughout the answer to this question 12, reference will be made to the Belgian 
Code on Private International Law, adopted in 2004. This Code, however, is only 
applicable (art. 2) when there are no international treaties, provisions of European Union 
law or special legislatich which reglates the matter. In short, this means in practice that 
one will every single time need to verify whether a given case enters within the field of 
application of any of these sources. Most important among these will be the EU 
Regulations. It is only in case none of these applies (and they will most often apply in 
context which remains limited to the European Union) that the 2004 Code on Private 
International Law applies.  

The issue of the law which is applicable to a legal person – for a wide range of issues but 
not for tort liability - , is regulated by art. 110 of the Belgian Code on Private 
International Law, which reads :  



 44

« Legal persons are governed by the law of the State on which territory their main 
establishment has been situated since their creation. If the foreign law refers to 
the law of the State according to which the legal person has been created, the 
latter legal system applies. » 

Art. 110 only applies to « legal persons » (« personnes morales » / « rechtspersonen »), a 
concept which has nowhere been defined in the Code. It presupposes legal personality, 
however. Hence, for groups lacking legal personality, one most probably (the preparatory 
works are very short on this, making the issue uncertain) needs to refer to the general 
provisions of the Code.  

The concept of « main establishment » is defined in art. 4 (3) of the same Code :  

« For the purpose of (applying the Code on Private International Law), the ‘main 
establishment’ of a legal person is determined bij taking into account its 
management center, as well as its business- or activity center, and subsidiarily by 
taking into account its statutory seat. » 

The legislatory intended to understand the concept of « management center » in the sense 
of the legal person’s true seat, which needs to be assesed based on all the specific 
information of the case.123 Thus, Belgium belongs to the group of European states which 
prefer the legal person’s true seat / main establishment over its incorporation. Hence, 
Belgium does NOT consider that legal persons remain regulated by the laws of the 
jurisdiction in which they are located, no matter where the the legal person’s true 
adminitrative center would be situated.124  

It is important to note that the determining moment to assess the legal person’s main 
establishment, is its creation. The second sentence of art. 110 indicates that the specific 
technique of private international law called “renvoi”, can be applied here, contrary to the 
Code’s general interdiction of such renvoi.  

Art. 110, indeed, explicitly deviates from the general rule enshrined in the Code’s article 
16. This article reads :  

‘ In the sense of this statute and subject to specific provisions, the law of a 
State is to be understood as the legal rules of that State, except for the rules of 
private international law.’ 

By allowing “renvoi”for the determininig of the applicable legal system to a legal person, 
the legislator wanted to avoid some of the unsuited results that result in practice from a 
private international legal system that would exclude “renvoi” for such matters. 

                                                 
123 J. ERAUW, Article 4, in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. Erauw e.a. 
(eds.), Intersentia & Bruylant, 2006, 24 
124 C. TUBEUF, Article 110, in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. Erauw e.a. 
(eds.), Intersentia & Bruylant, 2006, 573 – 574.  
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In practical terms, this means that such renvoi can only be applied in case the law initially 
designated by art. 110, para. 1, does not refer to the legal person’s true seat / main 
establishment, but rather priviledges the law of the jurisdiction in which the legal person 
has been incorporated.125  

The material scope of application of exactly what type of issues is regulated by the law of 
the State on which territory that legal person has its main establishment, is set out in art. 
111 of the Code on Private International Law. It mostly concerns issues of a company 
law nature. As will be set out under question 14 on jurisdiction, the legislator’s aim was 
to ensure a unity : while exceptions do remain possible under the system provided for by 
art. 111, the legislator’s aim was to ensure that Belgian courts only have jurisdiction in 
case Belgian company law applies and, in principle, will not have jurisdiction when the 
case would require the application of foreign company law.126 

While the legislator has attempted to achieve such unity between the Belgian courts’ 
having jurisdiction on the one hand and Belgian company law’s applicability on the other 
hand, for this specific field, it is important to realize – despite the fact that such unity will 
often be applicable, in practical terms, in many fields regulated by private international 
law, that the general principle remains that the issue of “jurisdiction” and the issue of 
“applicable legal system” remain separate issues, the result of which needs to be 
evaluated every single time : there is no guarantee of such unity and, if the provisions of 
the Code lead to this result, it could very well be that a Belgian judge has jurisdiction, but 
applies non-Belgian law.  

After having made these comments, which needs to be kept in mind throughout, it can be 
stated that, the rule of art. 110 is correct for a wide range of issues,  of a company law 
nature and related to the governance of the legal person,  as well as for the legal person’s 
liability for a violation of company law or of its own statutes. However, liability for a 
violation of common tort law is not covered127 by art. 111, and hence does not fall under 
the rule of art. 110 : the law of the State on the territory of which that legal person had its 
main establishment at its creation, will not necessarily be the one applicable to the tort 
liability.  

Indeed, a legal person’s tort liability is exclusively regulated by art. 99 of the Code on 
Private International Law, which is discussed below. Hence, a civil suit for damages for a 
breach of one of Belgium’s laws which are discussed here, does not necessarily fail in 
case the country of the legal person’s main establishment also has an equivalent 
legislation. The one and only provision which is relevant to determine which law applies 
to a legal person’s tort activity abroad, is art. 99. The question whether the Belgian judge 

                                                 
125 C. TUBEUF, Article 110, in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. Erauw e.a. 
(eds.), Intersentia & Bruylant, 2006, 573 – 574. 
126 A. NUYTS, Article 109, in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. Erauw e.a. 
(eds.), Intersentia & Bruylant, 2006, 566 – 567. 
127 See also R. JAFFERALI, Art. 111 , in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. 
Erauw e.a. (eds.), Intersentia & Bruylant, 2006, 582 – 583, referring to the Code’s preparatory works : 
liability in case of violation of the legislation other than company law, does not fall in the field of 
application of art. 111 of the Code on Private International Law.  
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has jurisdiction to adjudicate upon such activity, is regulated by art. 96 which grants 
jurisdiction to the Belgian judge to hear a case involving tort liability if the tort fact (is 
likely) (has), in part or in total, occur(ed) in Belgium, or, if and to the extent that the 
damage has (likely) (been) produced in Belgium. For a more elaborate discussion, see 
question 13. 

Irrespective of the issue which law applies to a legal person, one equally needs to  answer 
the question whether, in a transnational commercial environment, a business entity can be 
sued in Belgium, needs to distinguish, depending on the question of whether or not the 
defendant lives outside the European Union. 

First, if the defendant lives within the European Union128, Council Regulation 44/2001 
applies. This is the regulation “on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters.”129 This Regulation applies irrespective of the 
nature of the tribunal. 

Art. 5 hereof provides that “A person domiciled in a Member State may, in another 
Member State, be sued (…) (3) “in matters relating to tort, delict or quasi-delict, in the 
courts for the place where the harmful event occurred or may occur.” In practice, this 
often turns down to the fact that a Belgian judge has jurisdiction in case the plaintiff lives 
in Belgium.130 

The European Parliament, in Resolution  A5-0159/2002, 30 May 2002 entitled “Social 
Responsibility of Companies” (para.55), 

“Draws attention to the fact that the 1968 Brussels Convention as consolidated in 
Regulation 44/20011 enables jurisdiction within the courts of EU Member States for 
cases against companies registered or domiciled in the EU in respect of damage 
sustained in third countries;” 
 
Hence, the personal scope of application of this Resolution is limited to companies which 
are “registered or domiciled in the EU”. In any event, a national law explicitly 
introducing extraterritorial jurisdiction in civil law matters, would still be necessary, as 
the Regulation only designates the competent judge and by no means necessarily implies 
the application of international law.131 
 
Second, if the defendant lives outside the European Union, one needs to assess the matter 
first of all under art. 11 of the Belgian Code on Private International Law (see answer to 

                                                 
128 Special provisions apply for defendants from Denmark, Iceland, Norway and Switzerland 
129 L. 16 January 2001, ed. 12,1  
130 Thalia Kruger, “Art. 96”, in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. Erauw e.a. 
(eds.), Intersentia & Bruylant, 2006, 490 
131 For further analysis, see Jan Wouters, Leen De Smet and Cedric Ryngaert, Tort claims against 
multinational companies for foreign human rights violations committed abroad : lessons from the Alien 
Tort Claims Act?”, available as a Working Paper from the Institute for International Law, Katholieke 
Universiteit Leuven, Belgium : http://law.kuleuven.be/iir/nl/wp/WP/WP46e.pdf  
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question 13)132. Furthermore, art. 96 of the 2004 Belgian Code of Private International 
Law, grants jurisdiction to the Belgian judge to hear a case involving tort liability if the 
tort fact (is likely) (has), in part or in total, occur(ed) in Belgium, or, if and to the extent 
that the damage has (likely) (been) produced in Belgium. As will more extensively be 
dealt with under question 13, art. 96 only applies when the defendant lives outside the 
European Union. Please refer to the discussion under question 13 for a more 
comprehensive overview of art. 96, and keep in mind (see also question 13) that art. 96 
applies next from and as an alternative ground of jurisdiction, the more general 
provisions of for example the articles 5, 8 and 11 of the Code on Private International 
Law (all of which are discussed under question 13).  

Hence, Belgian courts by no means dispose of any sort of “universal civil jurisdiction” : 
there needs to be a clear link to Belgium, due to the fact that that tort has occurred in 
Belgium, or that the damage has materialized in Belgium. Noteworthy is the provision 
that the damage need not necessarily have materialized in Belgium, as a likelihood of its 
occurring can suffice.  

In case the damage occurs in several jurisdictions, it needs to be stressed that the Belgian 
judge will only be able to exercise jurisdiction over that part of the dispute which relates 
to the damage in Belgium (see art. 96). Thus, one needs to be realistic about the real 
scope of this provision, which prevents that a Belgian judge would have jurisdiction 
because a small part of the damage has, by accident, occurred in Belgium.133 

If the judge can exercise jurisdiction based on art. 96 of the Belgian Code of Private 
International Law, one needs to refer to art. 99 for the determination of the applicable 
law. Please keep in mind that art. 99 will most probably only have a short life, given the 
document which is currently being prepared at the level of the European Union on the 
law which is applicable to obligations resulting from non-contractual obligations. Also 
keep in mind that art. 101 allows, after the dispute arose, that parties choose  which law 
applies to the tort liability, if they explicitly designate their choice and in case that choice 
does not violate third parties’ rights. 

Art 99 stipulates that the tort is governed : 

“1° by the law of the State on the territory of which the liable and the injured person 
have their habitual residence at the time that the tort occurs;  
2° in the absence of a habitual residence on the territory of the same State, by the law 
of the State on the territory of which the fact giving rise to the damage and the damage 
itself occurred in their entirety or are likely to occur;  
3° in all other cases, by the law of the State with which the relevant obligation has the 
closest connections.”134  

 

                                                 
132 Exceptional jurisdiction of the Belgian judge in case the case has intimate links with Belgium and in 
case proceedings abroad turn out to be impossible or in case it would be unreasonable to demand that 
proceedings be initiated abroad.  
133 Thalia Kruger, op.cit., 494 
134 Translation of this article by Caroline Clijmans and Prof. Paul Torremans, University of Gent 
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While it will not be analysed here, keep in mind that art. 99, second part, provides for 
specific rules on the applicability of a legal system for a tort resulting from (1) violation 
of privacy or defamation, (2) unfair competition or unfair trade practices, (3) damage to 
goods or persons, resulting from a violation of the environment, (4) product liability and 
(5) traffic accident on the road. Most relevant for the purpose of this survey, is (3) : in 
case of damage to goods or persons which results from a violation of the environment, 
the obligations resulting from such tort are being governed by the law of the State on 
whose territory the damage has occurred or risks to occur.  
 
Turning back to the first part of this article’s application, concerned with any type of tort 
apart from the five explicitly designated types of tort, it is crucial to proceed to a correct 
application from the angle of private international law. Indeed, first of all the question 
needs to be answered whether a Belgian judge has jurisdiction – see question 13 for this. 
Afterwards, ifit can be expected that the Belgian judge will have jurisdiction, one needs 
to determine the applicable domestic law. Thus, it could very well be that the Belgian 
judge – having jurisdiction to adjudicate upon the case – applies another body of 
domestic law than Belgian law.  

In case both the liable and the injured person have their habitual residence (this concept 
defined in art. 4 of the Belgian Code on Private International Law) in the same country, 
the issue is straightforward pursuant to para. 1.  

If this is not the case, para. 2 refers to the place where both the tort and the damage 
occurred. First of all, keep in mind that the legislator intended that this paragraph would 
only be applicable in case the place where the damage occurred would be easily 
determinable, and not if that place would be factualle dispersed across several jurisdiction 
or impossible to determine alltogether.  

The place where the damage occurred is not the place where the damage was suffered, 
but the place where the first consequences arise for the victim or where the damage 
became visible. It is not the place where one actually suffers damage, but the place of the 
damage’s impact.135 While one needs to be aware of these general guidelines, the 
realization that for example the place of the damage’s impact (which prevails) is not 
necessarily equivalent to the place where the damage became visible (an expression 
equally used by the legislator…): conceptual unclarity largely remains, leading to a large 
power for the judge to construe these concepts, based on the facts and within the limits se 
out by the law’s general guidelines. Hence, this leads to a situation where a lot of issues 
are undetermined in advance and no guarantees can be made as to the applicable law.  

As to the application of para. 3, retaining this criterion will depend upon the judge’s 
appreciation (which he needs to state reasons for!) of the facts of the case.  

Pursuant to art. 19 of the Belgian Code on Private International Law, the legal system 
which seems to be applicable through the Code,  

                                                 
135 Johan VERLINDEN, “Art. 99” , in Het Wetboek Internationaal Privaatrecht becommentarieerd, J. 
Erauw e.a. (eds.), Intersentia & Bruylant, 2006, 509, referring to the preparatory works in the Senate.  
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“is exceptionally not applicable when, from all the circumstances, it manifestly 
results that the case has only a weak link with the State of which the law has been 
designated, but that the case has close links with another State. In that case, the 
law of that other State is applicable.” 

As for tort liability, further modulations as to the applicable law can be triggered in 
certain cases pursuant to the Belgian Code on Private International Law’s articles 100 to 
102. Art. 103 of the same Code determines which issues under the cover of tort liability 
are regulated by the applicable domestic legal system, once the latter has been identified.  

It is the applicable law which determines, in relation to legal persons, the conditions 
under which the tort can be attributed to that legal person. If the liable legal person is part 
of a multinational corporate structure, composed of separate legal persons, it is up to the 
plaintiff to check as to which legal person he needs to take as defendant. Other 
corporations belonging to the same concern cannot be easily held liable through the 
figure of “piercing the corporate veil”.136 

Finally and “in deviation to art. 99” of the Belgian Code on Private International Law, 
art. 100 provides for another way of determining the law which is applicable to tort 
liability, in case there the tort has “an intimate link with a previously existing legal 
relationship between the parties”. In case such relationship exists, art. 100 stipulates that 
also the issue of the tort liability will be regulated by that law. Hence, this article will 
only apply in case there is a previously existing legal relationship between the parties (for 
example : a contractual relationship such as an employment contract) and in case there is 
an act, resulting in damage, which has an intimate link with that legal relationship.137 

In case a Belgian judge would theoretically have jurisdiction (see question 13 for this), 
several issues need to be considered when attempting to appreciate the chances of 
introducing proceedings.  

First, Belgian law does not have anything like a “class action” mechanism and does not 
recognize an actio popularis : the individual plaintiff carries the burden of proof that 
(s)he has personally suffered damage, which has been caused through a link of causality, 
by a fault committed by the defendant and Belgian law carries quite stringent criteria for 
granting standing to sue.  

Indeed, as far as an exclusively civil proceeding is concerned, art. 17 of the Belgian Code 
of Civil Procedure (which is discussed in much greater detail under question 17) reads 
that the proceedings will be inadmissible “if the plaintiff does not dispose of a capacity 
and an interest in introducing the proceedings.” Hence, a plaintiff or a group who does 
not dispose of any individual interest in the proceedings, cannot introduce them, thus 
seriously limiting the scope of potential litigants having standing in front of Belgian 
courts.  

                                                 
136 Johan VERLINDEN, “Art. 103” , op.cit., 2006, 535 
137 A discussion of this article, exceptional while quite important, goes beyond the scope of this 
contribution. See S. FRANCQ, “Article 100” , in Het Wetboek Internationaal Privaatrecht 
becommentarieerd, J. Erauw e.a. (eds.), Intersentia & Bruylant, 2006, 515 
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Futhermore, as far as a “constitution de partie civile” in front of a criminal judge is 
concerned, art. 3 of the Code of Criminal Procedure limits the said action, in its standing 
to sue aspect, to a party “which has suffered damage”. The issue of “constitution the 
partie civile”, will be dealt with in the following section.  

Before or during proceedings in front of a judge seating in criminal law matters : 
“constitution de partie civile” 

The basic provision is art. 3 of the Preliminary Title to the Code of Criminal Procedure :  

« The right to sue for compensation of damage, caused by an offence, belongs to 
those who have suffered damage. » 

Equally important is art. 4 of the same Code : 

« The civil claim can be brought at the same time and in front of the same judge 
as the one hearing the criminal charges. » 

This is the system of « constitution de partie civile » . Even when that person alleging to 
have suffered damage due to an offence, later on withdraws his civil claim, such 
withdrawal by no means precludes the criminal trial to proceed (art. 5 of the same Code).  

Due to a complicated system - the precise details of which go far beyond this survey – it 
is possible for a victim to bring civil charges in front of a civil judge, while the criminal 
proceedings are ongoing. However, the civil judge will need to suspend his activitiies 
until a final judgment has been issued by the criminal judge : «le criminel tient le civil en 
état ».138 

Equally here, the alleged damage needs to be individualized to the plaintiff. The Cour de 
Cassation has since long precluded any form of actio popularis : it does not suffice to 
have an interest in seeing the perpetrator of an offence punished. This is only in the 
interest of society and cannot constitute a valid reason to sue.139 One needs to proof, in 
order to be able to successfully lodge such « constitution de partie civile » to have been 
personally and directly damaged by the offence. An infringment to an interest which is no 
different from the collective interest of society, will result in the « constitution de partie 
civile » being declared inadmissible.140 Furthermore, one also needs to at least alleged to 
have suffered damage and to claim compensation for that damage ; otherwise, the claim 
will equally be inadmissible.141 Compensation for the alleged damage can only be 
ordered by the judge, if he deems to damage to have been proven.142 

The powerful tool that such « constitution the partie civile » can be, is easily discernable 
once it becomes clear that it can not only be lodged after criminal charges have been 
                                                 
138 Art. 4 of the Preliminary Title to the Code of Civil Procedure  
139 Cour de Cassation, 24 November 1982, Arr. Cass., 1982 – 1983, 408 
140 Cass. 9 November 1983, Arr. Cass., 1983 – 1984, 375 
141 Cass. 12 Juni 1984, Arr. Cass., 1983 – 1984. 
142 Cass. 26 September 1990, Arr. Cass., 1990 – 91, 81 Also, see Cass. 2 February 2000, Arr. Cass. 2000, 
number 86.  
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brought and the criminal proceedings are well under way. In that case, the « constitution 
de partie civile » is added to the criminal proceedings. 

Indeed, the « constitution de partie civile » is an instrument through which a person 
indicated that he wishes criminal charges to be brought against the alleged perpetrator 
and that he wishes to obtain compensation for the damage suffered. In case there is not 
yet any criminal proceeding, the « constitution de partie civile » will result in the fact that 
the criminal proceeding is ipso facto initiated, and that the criminal court system will 
need to issue a judgment, not only on the civil claim, but also on the criminal aspect.143 

Hence, the « partie civile » will either lodge its complaint in front of the investigating 
judge or have the case immediately brought in front of the court. The latter is impossible 
for a crime, and can only be done for an alleged contravention or misdemeanour. It gives 
the certainty that the case will in any event be dealt with by a judge having the authority 
to issue judgments.144 

For more serious offences, and this is compulsory for crimes anyway, especially when 
certain investigative measures may be required, it is better to bring the « constitution de 
partie »  civile in front of the investigating judge.145 The latter does not have the authority 
to initiate criminal proceedings, only the Office of the Prosecutor has such authority. Art. 
70 of the Code of Criminal Procedure provides for the possibility for the investigating 
judge to transfer the case to the Office of the Prosecutor, which can initiate criminal 
proceedings. However, in any event, the mere « constitution de partie civile » compels 
the investigating judge to start an investigation. It will be admissible when the alleged 
offence is at least made plausible, there being at that stage not yet any requirement to 
proof it. Furthermore, the case law is equally relatively deferential towards the alleged 
victim at this stage : there is no strict requirement to label the facts oneself in criminal 
law terminology, this is up to the magistrates.146  

Thus, the « constitution de partie » civile provides for a broad-ranging mechanism, which 
has often been (ab)used when the Belgian universal jurisdiction law used to have its 
broad-sweeping provisions. Indeed, as such, nothing precludes someone who wants to 
initiate a « constitution de partie civile » to do so and to sue for damages arising out of 
facts that, from the criminal law point of view, can be qualified as genocide, crimes 
against humanity or war crimes. 

In this regard, it needs to be kept in mind that, with the exception of contrvention and 
misdemeanours, it is only up to the Office of the Prosecutor to decide upon whether or 
not to bring criminal charges and initiate criminal proceedings, but that a « constitution 
de partie civile » can compel the investigating judge to look into the issue.  

                                                 
143 R. VERSTRAETEN, Handboek Strafvordering, 4th edition, Maklu, 2005, page 88, referring to Cass., 10 
February 1913, Pas., 1913, I, 103. 
144 . VERSTRAETEN, Handboek Strafvordering, 4th edition, Maklu, 2005, page 179 
145 Art. 63 of the Code of Criminal Procedure.  
146 Cour de Cassation, 22 May 2001, see T. Strafr. 2002, ed. 3, 153 
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As a reaction against some of the abuses which haunted the Belgian diplomatic and 
judicial bodies in the years 1999 - 2003, the new provisions (introduced by law of 5 
August 2003) dealing with the three « core crimes » genocide, crimes against humanity 
and war crimes, extensively change the possibilities for private litigants to lodge such 
« constitution de partie civile » for these three crimes : indeed, in many instances, the 
« constitution the partie civile » has been alltogether excluded. 

This is notably the case for the following situations, every time concerning the crimes of 
genocide, crimes against humanity and war crimes :  

(a) Art. 10, 1bis of the Preliminary Title to the Code of Criminal Procedure : a 
« constitution de partie civile » against a person who is not of Belgian nationality 
and who does not have his « main residence » in Belgium is totally excluded : 
only the « federal prosecutor » can look into the complaint brought against such 
person. He has the exclusive authority to decide whether or not criminal charges 
will be brought and whether or not an investigation will be initiated on the facts 
alleged in the complaint. The legislator has, however, constrained the federal 
prosecutor’s discretionary powers of evaluation. Thus, the principle is that the 
federal prosecutor will need to ask an investigating judge to open an investigation, 
unless either of the following circumstances is the case : 

 1.  « the complaint is manifestly ill-founded » or  

2. « the facts mentioned in the complaint do not correspond with a legal     
qualification of the crimes of genocide, crimes against humanity or war 
crimes » or 

3. « the complaint cannot result in an admissible criminal proceeding » or 

4. « the specific circumstances of the case indicate that, in the interests of 
a good administration of justice and in conformity with Belgium’s 
international obligations, the case should be brought either before the  
internationale courts, or before a court of the place where the facts 
occured, or before a court of the State of which the perpetrator is a citizen, 
or before a court of the place where the perpertrator can be found, and this 
to the extent that the said court has the features of independence, 
impartiality and fairness, what can result, among other things, from the 
relevant international commitments binding upon Belgium and upon that 
State » 

 
The law of 22 May 2006 has provided for a new and elaborate system of control 
over the federal prosecutor’s decisions. This system is discussed under question 
19. 

For the sake of exhaustivity, it needs to be indicated that the « federal 
prosecutor », a new figure (introduced through the law of 5 August 2003), has 
been regulated in art. 144quater of the Code of Civil Procedure, and that this 
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person has been granted with the exclusive competence to decide whether or not 
to initiate criminal proceedings, as far as the crimes of genocide, crimes against 
humanity and war crimes are concerned. The legislator’s idea clearly was to 
exclude any frivolous complaints being introduced all across the country, and to 
allow the Prosecutorial services in Belgium to have a unified approach : this 
means that « ordinary » prosecutors can no longer initiate criminal proceedings 
for these three crimes, as only this « federal prosecutor » is entitled to do so.  

This provision has resulted in quite extensive litigation in front of the Belgian 
Court of Arbitration147, a discussion of which is beyond the scope of this 
contribution as it does not concern the substantive law, rather its constitutionality 
in light of the principles of equality and non-discrimination. It needs to be kept in 
mind that this this provision has been highly controversial so far and that the issue 
is being challenged both through the court system and the legislator. Thus, the 
preceding paragraphs cannot provide a full and up-to-date answer to the question 
of the conditions under which the « constitution de partie civile » has been 
excluded.  

(b) the exact same procedure has been provided for in case of art. 12bis of 
Preliminary Title to the Belgian Code of Criminal Procedure (see infra for further 
discussion : question 13). 

As a final issue, it needs to be kept in mind that no criminal prosecutions will be possible 
anyway, « in conformity with international law » to the type of persons mentioned in art. 
1bis of the Preliminary Title to the Code of Criminal Procedure and who benefit from 
immunities (see for this the discussion under question 13, 1, g).  

 

V. Jurisdiction and related issues  

13. On what bases do the courts of your country assert personal jurisdiction 
over criminal and civil defendants?   

1. In criminal matters, article 3 of the Belgian Criminal Code grants criminal 
jurisdiction to domestic courts over any criminal offence which is committed on the 
Belgian Kingdom’s territory, irrespective of the nationality of the offender. The case law 
is quite broad, as it retains the doctrine of objective ubiquity : it suffices that one of the 
constitutive components of a crime took place in whole or in part on Belgian territory for 
the criminal offence as such to be deemed to have taken place on the Kingdom’s 

                                                 
147 See for example judgment 62/2005 of 23 March 2005 ; judgment 68/2005 of 13 April 2005  and 
judgment 73/2005 of 20 April 2005, all accessible via www.arbitrage.be  
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territory. This doctrine is called “objective because it only looks at the crime’s material 
components, and not at the defendants’ intent. 148 

Based on article 4 of the same Code, domestic courts can exercise criminal jurisdiction 
over criminal offences committed abroad, if and under the conditions of the law 
providing for it.  

This system can be easily summarized and understood as being one of “principal 
territoriality ” and “exceptional extraterritoriality”.149 

In respect of the grounds for extraterritorial criminal jurisdiction, Belgian criminal law 
enshrines, with conditions (cfr. infra), the principles of active and passive personality as 
well as (under conditions : see below) universality principle.  

In what follows, only currently applicable law will be discussed, and not the law as they 
stood in the matter before 5 August 2003.150 For the same reasons, no analysis will be 
devoted to the legislative proposal which had been introduced in 1999, containing a 
proposal (not adopted) for the exercise of Belgian criminal jurisdiction (under certain 
conditions of a link with Belgium), vis-à-vis the violation of certain fundamental social 
rights, most notably in the field of labor law norms.151  

Because of its tremendous complexity, going beyond the limits of the present 
contribution, further aggravated by the multiple case law, no discussion will be devoted 
to the proceedings which took place (some of which are ongoing after intensive court 
struggles between the Cour de Cassation and the Cour d’Arbitrage) regarding the 
transitory dispositions of the law of 5 August 2003. While certainly interesting, most of 
them resulted in the pending cases’ being vacated from the docket. Currently uncertain is 
the fate of the complaint introduced against Totalfina, after a June 2006 judgment152 from 
the Cour d’Arbitrage 

Suffice it to be mentioned that, currently, Belgium no longer has a separate law dealing 
with the three crimes over which the International Criminal Court has jurisdiction. 

                                                 
148 B. SPRIET, (Extra)territoriale werking van de Belgische strafwet, met enkele “klassieke 
extraterritoriale jurisdictiegronden uit de voorafgaande titel van het Wetboek van Strafvordering, in 
Poursuites Pénales et Extraterritorialité, Die Keure, 2002, 248 p, especially 7 - 11 
149 B. SPRIET, op.cit., especially 3 
150 For a much more in-depth discussion of the law of 5 August 2003, published in the Moniteur Belge of  7 
August 2003,  it is referred to L. REYDAMS, Belgium Reneges on Universality: The 5 August 2003 Act on 
Grave Breaches of International Humanitarian Law, Journal of International Criminal Justice, 2003, 679 
and foll.; see also H-D. BOSLY, La competence universelle : la perspective du droit de la procedure 
pénale, Ann. Dr. Louvain 2004, Vol. 64, 247 – 280; Also, see only the reports of a conference organised on 
this new law : www.law.kuleuven.be/jura/  (academic year 2003 – 2004) 
151 For an analysis of this legislative proposal, see O. DE SCHUTTER, L’incrimination universelle de la 
violation des droits sociaux fondamentaux, in Ann. Dr. Louvain, 2004, Vol. 64, 209 – 245. See, for the 
initial proposal, submitted by D. VAN DER MAELEN & others  : Doc 50 0315/001, 9 December 1999, 
Doc. Parl., Kamer, Sess. 1999 – 2000.  
152 Cour d’Arbitrage, 104/2006, 21 June 2006, available via www.arbitrage.be , following and going against 
a June 2005 judgment from the Cour de Cassation (ordering the Belgian court system to stop dealing with 
the case). It remains to be seen how things proceed with this case.  
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Indeed, amidst diplomatic turmoil in 2003 (complaints having been introduced against 
high-profile political leaders from the USA and Israel), part of the exercise was to take 
away the symbolic fact that there used to be a separate act, by introducing it into the  
common criminal law. This has been done for the substantive criminal law in the articles 
136bis, 136ter and 136quater and, as far as the jurisdictional provisions in criminal law 
matters are concerned, in by quite extensively modifying the articles 6, 7, 10, 12 and 
12bis of the Preliminary Title to the Code of Criminal Procedure. These articles will be 
discussed here.  

A distinction needs to be kept in mind between the law on criminal jurisdiction for the 
crimes of genocide, crimes against humanity and war crimes, on the one hand, and for all 
other criminal offences on the other hand.  

Relevant for both categories is art. 11 of the said Preliminary Title , which deals with 
conditions under which extraterritorial jurisdiction can be exercised vis-à-vis co-authors 
or accomplices of a crime perpetrated by a Belgian national outside of Belgian territorial 
jurisdiction : 

“The foreigner who is a co-author of or an accomplice to a crime, which has been 
perpetrated outside Belgium by a Belgian national, can be prosecuted in Belgium, 
together with the suspected Belgian national or after the latter’s having been 
condemned.”  

Here, it is important to assess the precise contours of applicability of this provision : 
when the main offence has been perpetrated in Belgium, all acts participation which have 
been perpetrated abroad, will be deemed to have equally been perpetrated in Belgium : 
the acts of participation are territorial and the suspect can be prosecuted for a crime 
committed in Belgium : there is no need to resort to article 11 of the said Preliminary 
Title.153  

Equally relevant to keep in mind when reading sections 1 and 2 is the requirement that, 
subject to a limited list of exceptions in principle, criminal proceedings can only be 
initiated when the suspect is “found in Belgium.” (art. 12 of the Preliminary Title to the 
Code of Criminal Procedure.  

Exception to this requirement of being “found in Belgium” is made for the following 
articles, discussed below : 

- From the scope of application of article 6 : crimes against the 
security of the (Belgian) State ; genocide , crimes against 
humanity and war crimes and certain of the crimes related to 
public faith in Belgian currency. 

- From the scope of application of article 10 : same as what is the 
case for article 6  

                                                 
153 See judgment by Cour de Cassation, 7 March 1955, Arr. Cass., 1954 – 1955, 577 
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- Article 12 bis , which will be dealt with below 

For these three articles – and limited to the crimes explicitly enumerated – it will not be 
necessary, in order to be able initiate criminal charges for extraterritorially committed 
offences, that the suspect be found in Belgium.  

Section 1 : criminal jurisdiction of Belgian courts over offences.  

Obviously, offences committed in Belgium give rise to Belgian judicial jurisdiction, 
irrespective of the perpetrator’s nationality (art. 3 of the Criminal Code). 

As far as extraterritorial offences are concerned, the following can be observed. 
Throughout, readers should be aware of and sensitive to the fact that, for some aspects, a 
different procedural regime has been provided for the crimes of genocide, crimes against 
humanity and war crimes on the one hand, and other criminal offences on the other hand.  

a.  Art. 6 enshrines an extended principle of active nationality for a limited number 
of enumerated offences. Indeed, it applies both to individuals of Belgian nationality and 
to anyone who has his main residence in Belgium. This principle is clearly privileged by 
the legislator.  

The category of individuals having their “main residence in Belgium” is new. The 
legislator thought of this to be the “place where the members of a family usually live or 
the place where a single person usually lives”.154 The fact that a person is illegally 
staying in Belgium, of course does not immunize him.155 

When any of the following offences has been committed abroad by an individual of either 
of those two categories, Belgian courts will have jurisdiction : 

- crime or misdemeanour against the security of the (Belgian) 
State 

- genocide, crimes against humanity and war crimes (as defined 
in Book II, Title 1bis of the Criminal Code) 

- certain crimes of terrorism 

- certain crimes against the faith the public can have in the 
currency (with conditions also of another State), securities, 
seals etc. 

For the limited number of crimes falling under the scope of application of art. 6, no 
further conditions need to be respected. Hence,  contrary to what is the case for other 

                                                 
154 Documents from “De Kamer”, Session 2003, Doc. 51 – 0103/001, Legislative proposal, explanation of 
motives, 22 July 2003, page 4.  
155 Documents from “De Kamer”, Session 2003, Doc. 51 – 0103/001, Legislative proposal, explanation of 
motives, 22 July 2003, page 5 : the legislator recognized that it would be quite paradoxical that an 
individual’s illegal status in Belgium would be able to lead to impunity.  
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crimes, there is no requirement that the offence be equally criminally punishable in the 
State where it has been committed, nor is there any requirement that the suspect be found 
present in Belgium. Also, the Prosecutor does not need to wait before there has been a 
preliminary complaint by an alleged victim, and can autonomously decide whether or not 
to initiate the proceedings.  

Of course, for these crimes, a “constitution de partie civile” under art. 63 of the Code of 
Criminal Procedure, is perfectly possible. However, as indicated above, criminal 
proceedings for the crimes of genocide, crimes against humanity and war crimes, can 
only be initiated by the “federal prosecutor”, to the exclusion of all other prosecutors.  

b. Article 7, on the other hand, equally provides for an extended principle of active 
nationality , with the same scope of application ratione materiae. It basically applies to 
any other offence which can be qualified as a crime or misdemeanour under Belgian law. 
Prosecution in Belgium will (para. 1) only be possible in case the offence is also subject 
to criminal legislation in the country where it has been perpertrated. 

Article 7, para. 2 provides for the hypothesis that the crime or misdemeanour has been 
committed against a person which is not of Belgian nationality. In that case, prosecution 
can only be brought if the Office of the Prosecutor decides to initiate criminal 
proceedings. Furthermore and most importantly, there is a preliminary condition, notably 
that the victim of the offence or his family lodge a complaint or that the authorities of the 
territory where the offence occurred, provide to the Belgian authorities an official notice.  

c. Jurisdiction from crimes committed abroad and over individuals which are not of 
Belgian nationality and which do not have their main residence in Belgium, is limited to 
the following (art. 10)  (plus : see below for the extensively regulated ground for 
genocide, crimes against humanity and war crimes) : 

- a crime or misdemeanour against the security of the (Belgian) 
State 

- crimes or misdemeanours related to currencies, securities, seals 
etc. (with conditions) 

- a crime committed against a Belgian citizen, if the law of the 
place where the crimes has been committed provides 
criminalizes the act with a punishment above 5 years of 
imprisonment (= passive personality ; will only be possible 
when victim is Belgium, the extension to persons having their 
“habitual residence” in Belgium does not apply here) 

- under conditions : terrorism 

For all the grounds provided for under art. 10, it is not necessary that the suspect be found 
in Belgium : criminal proceedings can be initiated anyway. There is also not any 
condition that the facts be also criminally punishable under the laws of the country where 
they have been committed.  
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Of course, the indicated passive personality, can be exercised for the three “core” 
international crimes of genocide, crimes against humanity and war crimes. 

Still, more importantly, the legislator has provided for a specific ground of criminal 
jurisdiction for these three crimes (art. 10, 1bis of the Preliminary Title to the Code of 
Civil Procedure) : criminal jurisdiction can be exercises against a suspect of non-Belgian 
nationality for an extraterritorially committed crime.  

The condition, however, is that the victim was, at the moment of the facts,  one of the 
three following : 

- either a Belgian citizen or  

- an individual which has resided for at least three years in 
Belgium. The law explicitly requires that person’s residence in 
Belgium to be “effective”, “usual” and “legal”.156 Hence, here, 
contrary to what is the case for the principle of active 
nationality, a persons’ illegal residence in Belgium will bar his 
acting as victim under for example a “constitution de partie 
civile” scheme. For these three crimes, only the federal 
prosecutor can initiate criminal proceedings, to the exclusion of 
all other prosecutors and to the exclusion of any “constitution 
de partie civile”.  

- By law of 22 May 2006157 a third category has been introduced 
: “or a person which has been recognized as a refugee in 
Belgium and who has his habitual residence there, in the 
meaning of the Geneva Convention relating to the status of 
refugees and the Additional Protocol thereto.” 

 

The legislator has (and this is, due to the legislative change of 22 May 2006, a new 
procedure provided for the following procedure for this hypothesis : 

« The prosecution, including the investigation, can only occur after the federal 
prosecutor has initiated it. The federal person is competent to assess the 
complaints. (see question 19 for a more in-depth discussion of this new law) 

The legislator has constrained the federal prosecutor’s discretionary powers of evaluation. 
Thus, the principle is that the federal prosecutor will need to ask an investigating judge to 
open an investigation, unless either of the following circumstances is the case : 

 1.  « the complaint is manifestly ill-founded » or  

                                                 
156 For some of the hypothesis the legislator intended to cover, see Documents from “De Kamer”, Session 
2003, Doc. 51 – 0103/001, Legislative proposal, explanation of motives, 22 July 2003, pages 5, 6 and 7 
157 Published in Belgisch Staatsblad / Moniteur belge of 7 July 2006  : see art. 2 of this law.  
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2. « the facts mentioned in the complaint do not correspond with a legal     
qualification of the crimes of genocide, crimes against humanity or war 
crimes » or 

3. « the complaint cannot result in an admissible criminal proceeding » or 

4. « the specific circumstances of the case indicate that, in the interests of 
a good administration of justice and in conformity with Belgium’s 
international obligations, the case should be brought either before the  
internationale courts, or before a court of the place where the facts 
occured, or before a court of the State of which the perpetrator is a citizen, 
or before a court of the place where the perpertrator can be found, and this 
to the extent that the said court has the features of independence, 
impartiality and fairness, what can result, among other things, from the 
relevant international commitments binding upon Belgium and upon that 
State »158 

These four grounds are intended to be exhaustive. Hence, the opening of an investigation 
cannot be denied on the fact that, for example, the federal prosecutor would have his 
doubts that the person having introduced the “constitution de partie civile” would be a 
victim in the sense of the Code of Criminal Procedure : this is an issue that only the judge 
stating on the merits is entitled to settle.159 

Due to a legislative change of 22 May 2006, in case 1, 2 or 3 have been fulfilled, an 
elaborate system of checks upon the federal prosecutor’s decison has been established. 
This will be discussed under question 19.  

d. Furthermore, art. 10ter provides for jurisdiction over “anyone” for 
extraterritorially committed crimes, which have been exhaustively enumerated (mostly 
concerns acts of physical violence, especially against minors, certain forms of human 
trafficking as well as, under conditions, terrorism). 

e. Art. 10quater has been discussed under question 8 : some form of extraterritorial 
criminal jurisdiction has been recognized to Belgian courts, under conditions, in case of 
corruption of public officials. 

f. Most importantly, art. 12bis of the Preliminary Title to the Code on Criminal 
Procedure, provides for a limited form of universal jurisdiction . This article reads : 

“Except in the cases of articles 6 to 11, the Belgian courts have also jurisdiction 
to adjudicate upon offences which have been committed outside Belgium and 
which are dealt with in a rule of international treaty- or customary law, or in a 
rule of derived law of the European Union, which binds Belgium, when Belgium is 

                                                 
158 For further analysis of the many issues raised by this provision, see E. DAVID, La competence 
universelle en droit belge, Ann. Dr. Louvain, 2004, 126 - 128 
159 E. DAVID, La competence universelle en droit belge, Ann. Dr. Louvain, 2004, 126 
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somehow obliged, on the basis of this rule, to submit the case to its competent 
authorities in order to initiate criminal proceedings. 

 « The prosecution, including the investigation, can only occur after the federal 
prosecutor has initiated it. The federal person is competent to assess the 
complaints. » (the latter paragraph has been introduced by law of 22 May 
2006) 

Basically, this means that – similarly to what is the case for the envisaged hypothesis of 
passive personality – no « constitution de partie civile » will be possible. Yes, an alleged 
victim can introduce a complaint, but the latter will not initiate any criminal proceedings 
or open any investigation.  

The legislator has, however (and this is entirely similar to art. 10 of the same Title) 
constrained the federal prosecutor’s discretionary powers of evaluation. Thus, the 
principle is that the federal prosecutor will need to ask an investigating judge to open an 
investigation, unless either of the following circumstances is the case : 

 1.  « the complaint is manifestly ill-founded » or  

2. « the facts mentioned in the complaint do not correspond with a legal     
qualification of the crimes of genocide, crimes against humanity or war 
crimes » or 

3. « the complaint cannot result in an admissible criminal proceeding » or 

4. « the specific circumstances of the case indicate that, in the interests of 
a good administration of justice and in conformity with Belgium’s 
international obligations, the case should be brought either before the  
internationale courts, or before a court of the place where the facts 
occured, or before a court of the State of which the perpetrator is a citizen, 
or before a court of the place where the perpertrator can be found, and this 
to the extent that the said court has the features of independence, 
impartiality and fairness, what can result, among other things, from the 
relevant international commitments binding upon Belgium and upon that 
State » 

Due to an elaborated system, the law of 22 May 2006 has introduced some checks upon 
the federal prosecutor’s powers. This system will be discussed under question 19.  

It is important to clearly delineate what art. 12bis does and what it does not say. 

So far, the article has received one judicial interpretation by the Cour de Cassation which, 
in its judgment of 19 May 2004160, has said that this provision for universal jurisdiction in 
criminal matters is strictly limited to international legal norms which contain a 
compulsory norm for the Belgian State that it should deviate from the principle of 

                                                 
160 Cour de Cassation, 19 May 2004, AR P.04.0352.F, see www.cass.be  
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territoriality in criminal law matters. The Court has recognized that art. 12bis allows for 
extending Belgian criminal jurisdiction if international law requests Belgium to do so. 
However, and most importantly, the Court has judged that that is NOT the case of articles 
146 and 147 from the Geneva Convention (even though it is not explicitly said so by the 
Court, they refer to GC IV : in the system of the GCs, indeed, the obligation to prosecute 
for grave breaches only exists in case the suspect is present on Belgian territory), nor is it 
the case for the Rome Statute establishing the International Criminal Court or for the 
1984 Torture Convention : none of these three instruments obliges Belgium to exercise 
universal jurisdiction, according to the Cour de Cassation, which said in the same 
judgment (erroneously!) that no international legal norm obliges Belgium to exercise 
universal jurisdiction. Obviously, as far as the GCs and the 1984 Torture Convention are 
concerned, it would seem that the Cour de Cassation might has wrongly construed those 
two instruments, which do provide for a state’s compulsorily exercising universal 
jurisdiction. 

By having incorporated that universal jurisdiction, under the conditions enumerated, can 
be exercised when customary law requests Belgian law to do so, it would seem that the 
legislator mostly had “crimes against humanity” in mind.161  

Essentially, it must be kept in mind that there will be no more any universal jurisdiction 
“ in absentia” whatsoever : the legislatory has strictly wanted to remain within the limits 
of international law.162 Indeed, the legislator has maintained a principle of universal 
jurisdiction in Belgian law, but strictly conditioned the exercise thereof of the suspect’s 
being present in Belgium, unless international law itself would request Belgium to 
exercise its universal jurisdiction in absentia. It is crucial to instist on this subtle 
distinction : the legislator’s main worry to remain within the limits of what international 
law allows, he has not explicitly ruled out that one day the Belgian criminal justice 
system would exercise universal jurisdiction in absentia. However, the latter option could 
only be so in case international law itself would request a state to do so. Currently, not a 
single international law norm requests a state to compulsorily exercise universal 
jurisdiction. 

g. Finally, one last factor needs to be kept in mind, notably that the above – 
described criminal jurisdiction cannot be exercised in case of certain immunities 
benefiting certain individuals. After the 14 February 2002 judgment, issued by the 
International Court of Justice, in the “Yerodia-judgment” (Democratic Republic of Congo 
v. Belgium), condemning Belgium for failure of respecting that Congolese Minister’s 
immunity under international law for having issued an arrest warrant, the legislator 
rightly felt the explicitly constrain a priori certain prosecutions. Indeed, under the 
previous legislation, it had been explicitly provided for that “immunity attached to a 
person’s official capacity” would not bar the law’s being applied.  

                                                 
161 E. DAVID, La competence universelle en droit belge, Ann. Dr. Louvain, 2004, especially pages 93 - 94 
162 E. DAVID, La competence universelle en droit belge, Ann. Dr. Louvain, 2004, 134 : “une compétence 
universelle réduite aux seules exigences du droit international.” See also PH. MEIRE, Quelques qspects 
politiquest et techniques, Ann. Dr. Louvain, 2004, 326 – 327, referring to the preparatory works.  



 62

Thus, art. 1bis of the Preliminary Title to the Code of Criminal Procedure, incorporated 
by law of 5 August 2003, stipulates as follows : 

 “Para. 1: In conformity with international law,prosecution is impossible against : 

 - foreign heads of state, heads of government and Ministers of foreign affairs, for  
             the time during which they exercise their function, as well as against other       
person for which international law recognizes their immunity. 

-  individuals who benefit from a complete or partial immunity, based on a treaty 
that is binding upon Belgium.” 

“Para. 2 In conformity with international law, no measures which are linked to a 
criminal prosecution can be taken during that person’s stay, against any person 
who, has been officially invited to reside on Belgian territory by either the Belgian 
authorities or by an international organization which has its seat in Belgium.”163 

2. In civil matters, one needs to refer to the 2004 Belgian Code of Private 
International Law164, which transposes and modifies the previously existing legal 
provisions, which used to be dispersed across several other Codes. Apart from the 
practical advantage of having all rules of private international law codified into a single 
document (this field of law used to be characterised, prior to the Code’s adoption, by 
tremendous uncertainties), the Code does change the content of a number of court-
developed rules.  

Before starting the analysis to the question, and similarly to what has been pointed out 
under question 12, one crucial issue cannot be sufficiently stressed : throughout the 
answer to this question 13, reference will be made to the Belgian Code on Private 
International Law, adopted in 2004. This Code, however, is only applicable (art. 2) when 
there are no international treaties, provisions of European Union law or special legislatich 
which regulates the matter. In short, this means in practice that one will every single time 
need to verify whether a given case enters within the field of application of any of these 
sources. Most important among these will be the EU Regulations, and especially  Council 
Regulation 44/2001 of 22 December 2002 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters. . It is only in case none of 
these applies (and they will most often apply in context which remains limited to the 
European Union) that the 2004 Code on Private International Law applies.  
 
This section will only consider the issue of jurisdiction of a Belgian civil judge over torts 
committed abroad: is the Belgian judge entitled to hear a lawsuit related to a tort 
committed abroad?  

                                                 
163 For an analysis of this article, as well as for an overview of the issues, questions and uncertainties it 
raises and which remain, see P. d’ARGENT, Les nouvelles règles en matière d’immunités selon la loi du 5 
août 2003, in Ann. Dr. Louvain, 2004, 191 - 207 
164 B.S. 27 July 2004  
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Art. 12 of the Code on Private International Law orders the judge (‘ex officio’) that, even 
if the defendant does not raise any issue, does not appear or does not contest that Belgian 
courts would have jurisdiction, to examine whether the said Code allows him to exercise 
such jurisdiction.  

Assuming there is such jurisdiction, the issue of the law which needs to be applied by the 
Belgian judge, has been dealt with under question 12.   

As a preliminary matter, it needs to be decided whether the defendant one has in mind as 
a plaintiff, can be held to act in that capacity, in other words, whether the Belgian civil 
judge has jurisdiction over that person : see (a). Afterwards, (b) will deal with the general 
provisions on jurisdiction. Section (c) will deal with art. 96, which grants an additional 
ground of jurisdiction for the specific field of tort liability. On the other hand, it needs to 
be kept in mind that art. 96 only applies when the defendant lives outside the European 
Union. For defendants living inside the EU, refer to Regulation 44/2001 of 22 December 
(especially articles 5,1 and 5,3). 

It is crucial to keep in mind the following : the provisions discussed under both (a), (b) 
and (c) are alternative, meaning either of them can provide a sufficient ground for the 
Belgian judge to declare himself with jurisdiction. Indeed, whereas art. 96 provides for a 
specific ground of jurisdiction for tort liability, this is additional to the more general 
grounds of articles 5, 8 or 11, all of which are relevant here. Thus, in case article 5, 8 or 
11 grants jurisdiction, one can immediately switch to the question of the applicable 
legislative framework. In case these general jurisdictional provisions discussed under (a : 
who can be held as defendant and b) do not provide for a jurisdictional ground, art. 96 
needs to be looked at to assess whether the Belgian judge would have jurisdiction.  

Before dealing with this analysis, one specific provision needs to be mentioned up front : 
article 109 of the Code on Private International Law on the Belgian court’s jurisdiction 
over legal persons. Indeed, “deviating from the general provisions of the Code on Private 
International Law”, and as far as legal persons are concerned, the Belgian courts will 
only have jurisdiction over a legal person in case its “main establishment or statutory 
seat is siutated in Belgium at the moment of initiating the proceedings”. However, most 
importantly, this provision does not seem to apply to claims involving tort liability. 
Indeed, its material scope of application is limited to claims concerning the legal person’s 
“validity, functioning, dissolution or liquidation”. While the concepts of “validity” , 
“dissolution”  and “liquidation”  are obviously far removed from the sphere of tort 
liabaility. Only the concept of “functioning”  (“werking” / “fonctionnement”) could be 
interpreted to belong to that sphere. However, this is not the case, as it only concerns the 
internal life of the legal person, for example proceedings concerning acquiring or losing 
the capacity of shareholder, concerning the composition or the functioning of the legal 
person’s organs (general assembly, management etc.), or concerning the managers’ 
liability for having violated the statutory provisions or for having violated the applicable 
law. This basically turns down to all questions belonging to the realm of company / 
corporate law, not to issues of tort law. In principle, it means that if Belgian company law 
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is applicable, the latter will equally apply to disputes concerning the legal person’s 
internal life.165 

a. As for the issue of who can be held as defendant (in other words : over who the 
Belgian judge has jurisdiction, irrespective of the question whether the claim concerns 
tort liability) a distinction needs to be made depending on whether the defendant is a legal 
person or not : art. 5 para. 1 applies to both of them, while art. 5 para. 2 provides an 
additional ground of jurisdiction for additional / secondary establishments of a legal 
persons.  

As for both natural persons and legal persons, art. 5 para. 1 (“International competence 
based on the domicile or residence of the defendant”) stipulates: 

“Except in those cases where the law stipulates otherwise, Belgian judges are              
competent if the defendant has, at the time when the proceedings are initiated, his 
domicile or usual residence in Belgium. 

In case there are several defendants, Belgian judges are competent in case one of 
them has his domicile or residence in Belgium, unless the proceedings were 
merely  initiated in order to withdraw a defendant from the judge of his domicile 
or habitual residence abroad.” 

As for legal persons, art. 5 para. 2 (“International competence based on the domicile or 
residence of the defendant”) stipulates : 

“The Belgian judges are (equally) competent to adjudicate upon claims concerning the 
exploitation of an additional / secondary establishment of a legal person which does not 
have its domicile or its habitual residence in Belgium in case that said establishment is 
situated in Belgium at the moment of initiating the proceedings.” 

The concepts of “domicile”, “habitual residence” and “main establishment of a legal 
person” are defined in art. 4 of the same Code, containing a separate definition for both 
legal persons and natural persons.166 

Thus, art. 4, para. 1 defines “domicile” as follows : 

- For a natural person : “the place where that person has his 
main residence, based on the (registers held in each 
municipality of the population) 

- For a legal person : “the place of statutory seat” 

Art. 4, para. 2 defines “habitual residence” as follows : 

                                                 
165 A. NUYTS, op.cit., 564 - 571 
166 An extensive discussion of the many facets of these definitions, is beyond the scope of this contribution. 
See J. ERAUW, Art 4 : Woonplaats en gewone verblijfplaats, in Het Wetboek Internationaal Privaatrecht 
becommentarieerd, Intersentia, 2006, 19 - 25 
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- For a natural person : “the place where he is mainly 
established, even in the absence of registration and irrespective 
of a residence permit or of a permit of establishment ; in order 
to determine that place, one needs to take into account the 
circumstances of a personal or professional nature which 
demonstration the durable links with that place or which 
indicate that person’s willingness to create such links.” 

- For a legal person : “the place where that legal person has his 
main establishment” 

In order to make sense of the latter definition, one needs to consult art. 4 para. 3 : 

“For the purpose of applying this law, a legal person’s main establishment is 
determined by especially taking into account that legal person’s management 
center, as well as with its center of business or of activities, and, in subsidiary 
order, by taking into account its statutory seat.” 

Art. 5 applies to all sorts of civil claims, irrespective of the nature of the claim.167 Thus, it 
applies to any obligation which results from a contract or from a tort which relates to the 
activity of a company’s establishment.168 In combination with the definitions of art. 4, a 
reasonable assessment is possible whether, for a specific hypothesis, the Belgian judge 
has jurisdiction.  

In essence, for natural persons, that means that a Belgian civil judge will have jurisdiction 
in case that person is officially registered in Belgium (as a citizen, a foreigner or pending 
review of his status, for example in case of an asylum application), or when that person, 
even when illegal and unregistered in Belgium, has a sound link with Belgium or an 
intention to create such link. 

For legal persons, a Belgian civil judge will have jurisdiction every time that legal person 
has either its statutory seat in Belgium on the one hand or, on the other hand, will equally 
have jurisdiction in case that legal person has its “main establishment” in Belgium, a 
concept which needs to evaluated based on the facts and realities of that legal person : 
avoidance of setting up a formal corporate structure under Belgian law will not lead to 
that business entity’s being immune from Belgian civil jurisdiction.  

The second part of para. 1, concerning the hypothesis whereby there is a plurality of 
defendants of which at least one has his domicile or residence in Belgium, as indicated, is 
condition on the premise that the plaintiff does not abuse the possibility offered by that 
article.  

As far as legal persons are concerned, in essence, art. 5 para. 2 allows the Belgian judge 
to declare himself competent in case the legal person has its main establishment outside 

                                                 
167 Bertel DE GROOTE, “Art. 5” , Het Wetboek Internationaal Privaatrecht becommentarieerd, Intersentia, 
2006, 27 
168 Bertel DE GROOTE, op.cit., 30 
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Belgium but maintains an additional / secondary establishment in Belgium. The latter 
does not need to possess a separate legal personality and will most probably be a 
dependent establishment, the mother seat being situated abroad. If that were the case, art. 
5 para. 1 would grant the Belgian judge jurisdiction anyway. It has been explicitly stated 
in the preparatory works that this paragraph’s material scope of application includes tort 
claims.169 The question whether such additional / secondary in Belgium exists, needs to 
be evaluated and fulfilled, at the moment of initiating the proceedings.170 

In the reverse hypothesis, where a legal person has its main establishment in Belgium but 
maintains an additional establishment abroad, the Belgian judge would have jurisdiction 
anyway pursuant to art. 5 para.1.171 

� Apart from these grounds, which explicitly and by force of the law, dictate which 
defendants will need to submit to a Belgian civil judge’s jurisdiction, art. 6 of the Code 
on Private International Law provides for the possibility that a defendant voluntarily 
submits to that judge’s jurisdiction. By appearing, and unless the appearance has as its 
sole objective to explicitly contest that the Belgian civil court system would have 
jurisdiction or unless the Code explicitly grants another state exclusive jurisdiction over a 
specific case, the defendant is deemed to have tacitly accepted the Belgian civil court 
system’s jurisdiction. In case the defendant’s appearance has as its sole objective to 
explicitly contest that Belgian courts would have any jurisdiction, this defence needs to 
be raised straight before every other defence made(“ in limine litis”). 

Even if that is the case, para. 2 of the said article still allows the judge to refuse to 
exercise his jurisdiction, “when, from the entire set of circumstances, it results that the 
dispute has no meaningful link to Belgium.”  

Also, as stated above, art. 12 of the Code on Private International Law, orders the judge 
to examine ex officio whether he can exercise his jurisdiction, based on the provisions of 
that Code.  

After having attempted to sketch the legal framework governing the rules as to which 
defendant needs to submit to the Belgian courts’ jurisdiction (=and which, thus 
considered, equally provide the Belgian courts with jurisdiction), section (b) will attempt 
to provide an overview of the other general provisions on jurisdiction of a Belgian civil 
judge to hear cases. Afterwards, section c will focus on the additional ground of 
jurisdiction for the specific field of tort liability. 

 
b. Several articles of the Code on Private International Law need to be considered, 
for they all grant a general ground of jurisdiction to the Belgian civil judge.  

                                                 
169 Justification to amendment 14 : See Parl. Stukken, Belgian Senate, 2003 – 2004, 3 – 27/3, page 6 
170 Bertel DE GROOTE , Art 5 : Internationale bevoegdheid gebaseerd op de woonplaats of verblijfplaats 
van de verweerder, in Het Wetboek Internationaal Privaatrecht becommentarieerd, Intersentia, 2006, 30 
171 Bertel DE GROOTE, op.cit., 30 
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Thus, this section will first of all deal with art. 11 on the “exceptional attribution of 
international jurisdiction”, after which another preliminary and overarching provision 
(art. 9) will be sketched. Obviously, in practice but beyond the scope of the present 
contribution, one also needs to appreciate, on the internal Belgian level, which judge has 
ratione materiae and ratione territoriae, jurisdiction to hear the claim.  

Also, one needs to be aware of the risks of having several cases pending in different 
jurisdictions but at the same time : art. 14 of the Code on Private International Law (on 
what is in technical terms referred to as “lis pendens”), provides for a two-step analysis, 
and reads as follows : 

“When a claim is pending in front of a foreign judge and when it can be 
expected that the foreign decision can be recognised or executed in 
Belgium, the Belgian judge in front of which a claim has been introduced 
afterward between the same parties and with the same subject and the 
same cause, can suspend his judgment until the foreign judge has issued 
his decision. The Belgian judge needs to take into account the 
requirements of a good administration of justice. He declares himself 
without jurisdiction in case the foreign decision could be recognised, 
pursuant to this Code’s provisions.” 

Hence, as long as the proceedings are still pending abroad, the Belgian judge can (=no 
obligation) wait until the foreign judge has issed his judgment. However, from the 
moment such judgment has been issued and if the latter could be recognised in Belgium, 
the Belgian judge has no other choice but to declare himself without jurisdiction.  

1. An exceptional though potentially useful provision granting jurisdiction to 
the Belgian judge can be found in art. 11 of the Belgian Code on Private International 
Law : 

“Irrespective of the other provisions of the present Code, Belgian judges 
exceptionally have jurisdiction when the case has narrow links with Belgium and 
when proceedings abroad seem  to be impossible or when it would be 
unreasonable to request that the proceedings are initiated abroad.” 

This articles attempts to avoid denial of justice and to implement art. 6 of the European 
Convention on Human Rights (access to courts).172 It applies irrespective of the nature of 
the claim. 

As to the first condition that “proceedings abroad seem to be impossible or when it 
would be unreasonable to request that the proceedings are initiated abroad”, the 
preparatory works have indicated that this would “cover the case where the guarantees of 
a fair trial might not be guaranteed abroad”. In conformity with the case law from the 

                                                 
172 Arnaud NUYTS, Art. 11, Het Wetboek Internationaal Privaatrecht becommentarieerd, Intersentia, 2006, 
64 
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European Court on Human Rights, a plaintiff needs to have an effective access to a fair 
justice system.173 

In his treatment of the subject, Professor Nuyts distinguishes between an impossibility in 
law versus an impossibility in fact, both of which could be covered by art. 11. As to the 
former, that could for example be the case when no foreign tribunal exists which would 
have jurisdiction over the case. As to the latter, several practical obstacles can constitute 
such an impossibility in fact which renders an effective access to the foreign court 
impossible. Professor Nuyts cites several circumstances that can be thought of : 
“administrative restrictions related to access to the territory, especially when they are 
coupled with the impossibility to obtain the services from a local counsel ; the risk of an 
attack on the plaintiff’s physical integrity or upon his life ; the fact that a civil war is 
going on in the foreign country, where the justice system has ceased to operate on the 
ground ; or else the risk of criminal proceedings abroad, at least when they do not result 
from the reproachable behavior of the plaintiff within the framework of the operation 
which is at the origin of the civil suit.  Preparatory works equally cite those cases where 
the costs engendered by the foreign proceedings would be, taking into account the 
elements for localizing the situation, without any proportion to the case’s financial 
interest. Such a lack of proportion could indicate that it would be unreasonable to 
demand proceedings abroad. This hypothesis needs to be appreciated strictly (…).”174 

Also, based upon the preparatory works, Professor Nuyts indicates that “it should also be 
possible to invoke art. 11 when the foreign court which normally has jurisdiction, does 
not furnish the guarantees of a fair trial for the parties. This will notably the case when 
the foreign judges lack independence or impartiality. (…) (Also) when procedural or 
other obstacles result in the situation that the plaintiff is put in a situation of radical 
disadvantage vis-à-vis his opponent (…) or when no judgment within a reasonable time 
could be expected (…). However, the mere fact that the proceedings or the applicable law 
abroad are less favorable for the plaintiff than those applied in Belgium, should not 
suffice to justify one’s seizing a Belgian judge.”175 

As to the second condition that the case needs to have “narrow links with Belgium”, this 
indicates the legislator’s refusal to create a subsidiary universal jurisdiction ground in 
civil matters. However, it should not be interpreted too narrowly either. In any event, 
there is no requirement that the plaintiff be of Belgian nationality, or that the defendant 
be of Belgian nationality : both parties can have foreign nationality.176  

As to the condition of “exceptionality”, this means that art. 11 can only be invoked when 
the case has particular circumstances which go beyond ordinary circumstances, and 
which the judge needs to indicate in motivating his competence. The plaintiff bears the 
burden of proof that all conditions of art. 11 are fulfilled.177 

                                                 
173 As reported in Arnaud NUYTS, op.cit., 66 
174 Arnaud NUYTS, op.cit., 67 
175 Arnaud NUYTS, op.cit., 68 
176 Arnaud NUYTS, op.cit., 68 - 69 
177 Arnaud NUYTS, op.cit., 69 
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 2. As a general provision for the appreciation of the extent to which Belgian 
judges would have jurisdiction to hear a claim involving tort liability of an alleged tort 
committed abroad, art. 9 of the Belgian Code on Private International Law, is equally  
relevant. This article stipulates : 

“When the Belgian judges have jurisdiction to adjudicate upon a claim, they 
equally have jurisdiction to adjudicate upon a claim which is inherently linked to 
it to such an extent that it is desirable to deal with them and adjudicate upon them 
at the same time, in order to avoid that the judgments would be incompatible in 
case the claims are adjudicated upon separately.” 

In essence, the claims need to be linked to such a narrow extent that they carry with them 
a risk of incompatibility, meaning that it would be entirely impossible to execute both, 
whereby most authors consider that two money claims can never be considered 
incompatible. This provision limits the scope of applicability of art. 14 of the same Code, 
cited above, but at the same time has such strict and narrow requirement in terms of its 
material scope of applicability, that it will only very rarely occur that the Belgian judge 
has such jurisdiction by extension over a claim “which is inherently linked to it”.178  

C.  The essence of the extent to which a Belgian judge has jurisdiction to hear claim 
concerning a tort, can be found in art. 96. It is essential to keep in mind that this article 
grants the Belgian civil judge a provision on which to declare himself with jurisdiction, 
on top of the other, more general jurisdictional provisions of the Code. Thus, it could also 
be the case that the Belgian judge has jurisdiction based on articles 5, 9 or 11, all of 
which have been described above and all of which are relevant. It is up to the plaintiff to 
choose which ground to rely upon.179  
 
Most essentially, however, is that art. 96 only applies when the defendant lives outside 
the European Union. For defendants living inside the European Union (but mind the 
special situation of Denmark!), please consult the applicable articles 5,1 and 5,3 of 
Council Regulation 44/2001 of 22 December 2002 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters.  
 
In practice, art. 96 will often lead to the result that Belgian judges will have jurisdiction 
when the plaintiff lives in Belgium : in that hypothesis indeed, the damage will most 
likely have occurred in Belgium, where the plaintiff has for example also his assets..180 
 
Keeping this general features in mind, the text of article 96 reads : 
 

                                                 
178 Bertel DE GROOTE, op.cit., 50 - 51 
179 Thalia KRUGER, op. cit., 489 - 490 
180 Thalia KRUGER, op.cit., 490. Dr. Kruger rightly indicates that this provision can be criticized for its 
being excessive. See A.T. VON MEHREN, Theory and Practice of Adjudicatory Authority in Private 
International Law : a comparative study of the doctrine, politics and practices of common- and civil law 
systems. General course on private international law., Vol. 295, 2002 Académie de droit international de 
La Haye, in Recueil des cours, The Hague, Martinus Nijhoff, 2003, 72 
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“Belgian judges have jurisdiction, apart from the general provisions of (this Code 
granting them jurisdiction)  to hear claim concerning obligations concerning : 
(1 : contractual obligations) 
2. an obligation resulting from a tort, 

a)  when the act creating the damage has, in part or in total, occurred or risks 
to occur in Belgium; or 
b) if and to the extent that the damage has occurred in Belgium or risks to 
occur in Belgium (…) 

 
As for 2 b), concerned with the hypothesis that the damage has occurred in several 
jurisdictions, Belgian judges will only have jurisdiction over that part of the claim which 
deals with the damage created in Belgium. This rule, which is in accordance with the 
European Court of Justice’s case law, intends (quite rightly) to avoid that the Belgian 
judge would be able to exercise jurisdiction based on the mere fact that a very small 
portion of the damage accidentally occurred in Belgium. The damage will not have 
occurred in Belgium, in the meaning of the law and this in line with the European Court 
of Justice’s case law, when all that happened in Belgium was that damage of a merely 
economic nature was felt in Belgium, where the assets of the one feeling the damage 
were situated.181  
 
In case the Belgian judge has jurisdiction, be it based on art. 96 or based on one of the 
more general provisions granting jurisdiction, one needs to determine the applicable law. 
Article 99 of the Code on Private International Law is the quintessential provision in this 
regard. See the extensive discussion under question 12. Also refer to the discussion, 
under question 12, of articles 100 and to the fact that (art. 101), after the dispute arose, 
parties have the opportunity to choose which law applies, to the extent their choice has 
been made explicitly and does not create damage to third parties’ rights.  
 
Please refer to art. 103 of the Code for an overview of what exactly is covered in the field 
of tort liability by the applicable law. In this respect, it is important to note that the 
applicable law will equally determine under which conditions the tort can be attributed to 
the legal person. This means, for example, that when that applicable law stipulates that a 
legal person could only commit a tort through one of its organs, it will be this applicable 
law which determines which natural person needs to be considered as an organ of that 
legal person.182  

 
 

14.   When parent and subsidiary entities are involved in a multinational setting, 
how does a court assert personal jurisdiction over parents or subsidiaries 
located out of country?  What are the standards for overcoming limitations on 
jurisdictions over business entities within a multinational corporation? 

 

                                                 
181 See Thalia KRUGER, op.cit., with references to the relevant case law from the European Court of 
Justice.  
182 J. VERLINDEN, op.cit., 535 
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Before addressing the issue of personal jurisdiction over legal persons in such a 
multinational setting, mention must be made of art. 59 of the Belgian Company law : 
 

« Those (fysical persons) which are in charge of managing, in Belgium, an 
additional / subsidiary office of a foreign corporation, are liable vis-à-vis third 
parties under the same conditions as are fysical persons which manage a Belgian 
corporation. » 

 
Equally before starting the analysis to the question, and similarly to what has been 
pointed out under questions 12 and 13,one crucial issue cannot be sufficiently stressed : 
throughout the answer to this question 14, reference will be made to the Belgian Code on 
Private International Law, adopted in 2004. This Code, however, is only applicable (art. 
2) when there are no international treaties, provisions of European Union law or special 
legislation  which regulates the matter. In short, this means in practice that one will every 
single time need to verify whether a given case enters within the field of application of 
any of these sources, which are not discussed here for they are not specific to Belgium. 
Most important among these will be the EU Regulations, and especially Council 
Regulation 44/2001 of 22 December 2002 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters. It is only in case none of 
these applies (and they will most often apply in a context which remains limited to the 
European Union) that the 2004 Code on Private International Law applies.  
 
Of course, article 6 (voluntary submission to the jurisdiction of a Belgian judge) article 9 
(international connexity of related claims), article 11 (exceptional attribution of 
jurisdiction to the Belgian judge), article 12 (compulsory examination by the judge of his 
jurisdiction) as well as article 14 (international litispendence of claims between a Belgian 
and a foreign judge) can be applicable. They have all been extensively discussed under 
questions 12 and / or 13, and reference is made to them. 
 
Furthermore, many of what has been discussed under question 13, equally applies here. 
In the answer to this question, then, the issue of a Belgian court’s jurisdiction over legal 
persons will be applied specifically to the hypothesis of a transnational / multinational 
corporation, with parent / mother corporation and subsidiary / daughter corporation being 
dispersed across several jurisdictions.  
 
In this question, only the issue of jurisdiction will  be addressed : for the issue of the law 
which is applicable to legal persons, it is referred to question 12. In essence, art. 110 of 
the Code on Private International Law provides for the applicability of the law of the 
State on whose territory the legal person’s “main establishment” has been situated since 
its creation. Hence, Belgian law does not belong to the group of European States 
priviledging the laws of the State in which the legal person has been incorporated : for 
Belgian law, the reality of where the legal person’s activities take place, takes precedence 
over the formal question where it has been incorporated.  
 
The conditions under which Belgian courts can exercise jurisdiction over legal persons, is 
regulated by the Belgian Code on Private International Law. In this Code, the concept of 
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“legal person” (“rechtspersoon” / “personne morale”) is nowhere defined. It should be 
understood to mean all sorts of groups, whatever their nature or form, as long as they 
possess legal personality under the law designated by art. 110 of the Code (applicable law 
to a legal person = law of the state on whose territory they have their main establishment 
since their creation). The concept, however, is not limited to corporations only.183 
 
No uniform answer can be provided to the question of personal jurisdiction of a Belgian 
civil or commercial judge over parent corporations or over subsidiary corporations : it all 
depends on the nature of the claim which is made by the plaintiff versus the defendant 
corporation. Thus, a distinction has been made, depending on the question whether the 
claim concerns selected (see below) issues of company law (a) or whether it concerns any 
other type of claim (b). In terms of conceptual clarity while navigating the Code on 
Private International Law, this is the most useful way of assessing things : first, one will 
see whether article 109 applies. If this is not the case, one will refer to especially article 5 
of the Code, which provides the conditions under which a Belgian judge will have 
jurisdiction in cases containing an international component. Most importantly, the 
reasoning needs tobe one of mutual exclusivity: if a case falls within the material scope of 
activities of article 109, only that article can grant international jurisdiction to the Belgian 
judge. It will be impossible then, for the fields regulated by art. 109, to resort to the 
general provisions of the Code described under (b). Obviously, this also means that cases 
which are regulated by (b) cannot be evaluated according to the criteria provided for 
under art. 109. 
 
(a)  Art. 109 of this Code determines, for a specific type of claims, the Belgian judge’s 
“international jurisdiction over legal persons” and this “in deviation from the general 
provisions” of the Code (the general principles will be discussed under (b)). 
 
This article 109 stipulates : 
 

“Deviating from the general principles of this Code, Belgian judges only have 
jurisdiction to adjudicate upon claims concerning the validity, functioning, 
dissolution or liquidation of a legal person, if the main establishment or the 
statutory seat of the legal person is situated in Belgium at the moment of initiating 
the proceedings.” 

For the purpose of assessing whether this article applies, one needs to know three things : 
does the claim fall within that provision’s material scope of application (1) and (2) is 
either the “main establishment” or the “statutory seat” situated in Belgium at the moment 
that proceedings are initiated. 

A third condition also delineates that article’s field of application, as it only applies to a 
“legal person” (“personne morale” / “rechtspersoon”). As set out above, the concept of 
“legal person” has not been defined in the Code. Professor NUYTS rightly concludes, 
however, that a “legal person” can be any group, whatever its nature or format, if that 
group has legal personality based on the legislative framework which is designated by art. 

                                                 
183 Arnaud NUYTS, op.cit., 564 
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110 of the Code on Private International Law. Hence, the concept of “legal person” is 
quite a broad one, with the limitation that there needs to be legal personality. Groups 
which do not have legal personality, will be covered by the general rules described under 
(b). 184 

(1)  Article 109 has a limited scope of activity, as it only applies to “claims concerning 
the validity, functioning, dissolution or liquidation of a legal person”. Most of these 
concepts needs to be understood in exactly the same way they are understood in the EU 
Regulations. The concept of “functioning”  needs to be understood in quite broad a way : 
it concerns all sorts of proceedings which relate to the legal person’s internal life, such as 
for example acquiring or losing the capacity of shareholder, claims related to the 
composition or functioning of the legal person’s organs, or liability of managers for 
having violated the legal person’s statutory provisions or for having violated company 
law.185 Hence, claims of a tort law nature or related to for example a labor law claim, are 
not covered : they fall under the provisions described under (b). As set out above, this 
article intends to ensure that Belgian courts have jurisdiction from the moment Belgian 
company law applies and only then. Considered from a different angle, this basically 
means that a Belgian judge, in principle, will not be competent to adjudicate upon cases 
in which another state’s company law applies, if the jurisdiction has been determined 
based on the 2004 Code on Private International Law (and, in a European context, most 
of the time, European Regulations will apply).186 

(2) Art. 4 of the Code defines the concept of “main establishment”. For a “legal person”, 
the “main establishment” is  

“For the purpose of applying this law, a legal person’s main establishment is 
determined by especially taking into account that legal person’s management 
center, as well as with its center of business or of activities, and, in subsidiary 
order, by taking into account its statutory seat.” 

Thus, it is equated (art. 4) with the concept of the legal person’s “habitual residence”. It is 
the place where that legal person has, in the true facts of its existence, its true center of 
activities with its main interests. The law’s preparatory works provide some guidelines as 
to the way of proceeding : first of all, one needs to see where the “management center” is, 
this is where that legal person’s “true seat” is. Thus, this basically means that a mother 
company’s official seat can be established abroad, and that this mother company directs 
the true activities which take place in Belgium, in which case the “habitual residence” 
will be in Belgium.187  
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Similarly, the concept of “statutory seat” indicates (art. 4) where that legal person’s 
domicile is situated : it will be the jurisdiction in which that legal person has been 
registered, after having been validly established and announced to the authorities.188 

Thus, only if a legal person has its “main establishment” or its “statutory seat” in Belgian, 
a Belgian judge can exercise jurisdiction over that legal person in the type of claims set 
out. In essence, the aim of this provision has been summarized as being one of creating 
unity between the forum and the law: a Belgian judge has only jurisdiction when Belgian 
law is applicable to the merits of the case. Logically, a Belgian judge will not be able to 
hear cases involving the application of foreign law on business entities.189 Still, as has 
equally been described under question 13 in respect of article 109, while it was the 
legislator’s intention to have such unity between the forum and the law, the very 
provisions of this article by no means exclude that the contrary be true in a specific case, 
as the issue of jurisdiction and the issue of the applicable legal system need to be clearly 
kept separate.  

This basically means that a Belgian judge, if none of the above is fulfilled, will decline to 
exercise jurisdiction over business entities if the claim is one related to, broadly speaking, 
company law. 

In case the European rules of civil procedure apply (when the legal person has its seat in a 
Member State), one needs to refer to art. 22 para. 2 of the Brussels I Regulation if the 
case concerns issues regulated in that Regulation. A complex pattern of hypothesis can  
be distinguished here, the solutions to which are not always clear.190 

To summarize : in case the nature of the claim relates to “the validity, functioning, 
dissolution or liquidation of a legal person” (! and check whether there is such legal 
personality, under the law of the State on whose territory the legal person has, since its 
creation, its main establishment), the Belgian judge will only have jurisdiction in case 
that legal person’s main establishment or its statutory seat is in Belgium at the moment of 
initiating the proceedings. As the concept of “main establishment” is very much based on 
the facts of the legal person’s operation, Belgian jurisdiction for this type of claims 
cannot be evaded by the simple fact of incorporating the legal person abroad.  

(b) In case the claim does not concern a legal person or in case the claim does not 
concern the “the validity, functioning, dissolution or liquidation” of a legal person, the 
Code on Private International Law’s general provisions apply. Most of them have already  
been set out above. 

In essence, article 5 is of primary importance :  

 “Except in those cases where the law stipulates otherwise, Belgian judges are              
competent if the defendant has, at the time when the proceedings are initiated, his 
domicile or usual residence in Belgium. 
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In case there are several defendants, Belgian judges are competent in case one of 
them has his domicile or residence in Belgium, unless the proceedings were 
merely initiated in order to withdraw a defendant from the judge of his domicile 
or habitual residence abroad.” 

Most crucially, the following holds true : if the legal person has its domicile or usual 
residence in Belgium, the Belgian judge will also have jurisdiction over a claim related to 
the activities of additional establishment / daughter / subsidiary, branch etc. which is 
situated abroad.191 In essence, this means that the mere fact that a legal person has either 
its domicile or its “usual residence” (=its main establishment”, a criterion which is very 
much oriented to the facts of the legal person’s operations) in Belgium, will suffice to 
grant jurisdiction to the Belgian judge over any other additional activities undertaken by 
subsidiaries etc. abroad.  

On the other hand, the fact that a legal person does not have its domicile or its habitual 
residence in Belgium, does not necessarily mean that Belgian judges would not have any 
jurisdiction. Indeed, art. 5 para. 2 stipulates for legal persons :  

“The Belgian judges are (equally) competent to adjudicate upon claims concerning the 
exploitation of an additional / secondary establishment of a legal person which does not 
have its domicile or its habitual residence in Belgium in case that said establishment is 
situated in Belgium at the moment of initiating the proceedings.” 

Hence, para. 2 is the hypothesis in which the legal person does not have its domicile or its 
habitual residence in Belgium, but when it has an additional / secondary establishment in 
Belgium. The legislatory had, for the purpose of applying para. 2, in mind that the said 
establishment would not have any legal personality and that it would be dependant on a 
mother corporation abroad : if it had such personality, it would squarely fall, as a 
defendant, within the scope of application of art. 5 para. 1. 

The concepts of “domicile” means (art. 4) for legal person, the place where a legal person 
has its statutory seat in Belgium. The concept of “habitual residence” is where the legal 
person has its “main establishment”, the definition and appreciation of which has been 
discussed above in the answer to this question 14.  

Of course, art. 5 para. 2 is quite important for the hypothesis of a multinational / 
transnational corporation. In terms of its material field of application, this is only limited 
by what falls under the scope of article 109 (= claims under company law). Hence, any 
obligation resulting for a legal persons from either a contract or a tort, which is related to 
the activities of a legal person’s additional / secondary establishment, is covered by this 
paragraph.  

Furthermore, art. 5 para. 2 is also limited due to the fact that Belgian judges will only 
have jurisdiction over such establishment if the claim concerns the exploitation of the 
establishment in Belgium. The concept “exploitation” seems to be understood in the same 
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way as it is in the European Regulations and includes both internal (for example : labor 
disputes) relations as well as relations with third parties.192  

Hence, this paragraph does not grant jurisdiction to the Belgian judge over the activities 
of a parent corporation situated abroad, or of other establishments of that parent in 
another jurisdiction : there will only be jurisdiction in case the claim concerns the 
activities of the establishment which is situated in Belgium.  

As set out above, it must be kept in mind at all times that art. 5 is by no means the 
exclusive provision granting jurisdiction to the Belgian judge. Indeed, for tort liability, 
art. 96 equally grants jurisdiction to the Belgian judge over tort claims, which could be 
relevant for establishing the Belgian judge’s jurisdiction over the activities of parents or 
subsidiaries abroad. If this provision’s conditions have been fulfilled (mainly related to 
the place where the act which resulted in damage occurred and where the damage 
materialized : see art. 96), the issue of whether we are dealing with a parent, a subsidiary 
and whether there is or is not a separate legal personality, no longer bears any legal 
relevance. Thus, art. 96 will be an additional provision granting personal jurisdiction, if 
its conditions have been fulfilled of course, and which could result in Belgian courts’ 
exercising jurisdiction over a parent or subsidiary out of country.  

 
15. How may a court attribute the actions of a subsidiary to a parent business 

entity, i.e. “pierce the corporate veil”? 

First of all, it needs to be stressed that shareholders of a Belgian company with limited 
liability cannot be held liable for the debts of the company, beyond their capital 
contribution (articles 210 and 438 of the Belgian Company Code). Article 61 of the 
Belgian Company Code furthermore provides for the fact that directors cannot be held 
liable, in principle, for the debts of the company.193 

Under Belgian law, corporate veil piercing can be voluntary, i.e. when done at the request 
and / or to the benefit of the shareholders. 

Actually, no specific rules exist in Belgian law on involuntary  “piercing the corporate 
veil”. However, some limited applications of corporate veil piercing exist, either through 
an explicit legal provision, or as developed by the courts.  

The most explicit theory exists in the field of bankruptcy, especially when we are dealing 
with a natural person, or when directors have violated the general obligation of care. It is 
important to note that no real applications of this theory have been made vis-à-vis 
corporate group structure. 
                                                 
192 B. DE GROOTE, op.cit., 31 
 
193 See Karen Vandekerckhove, Piercing the corporate veil: a transnational approach, Doctoral 
Dissertation, Katholieke Universiteit Leuven, 2005, 21-24. The answer to this question is mostly based on 
this part of the Dr. Vandekerckhove’s doctoral dissertation. Only the very general lines of the answer are 
provided here, as they mostly point to the very limited nature of any corporate veil piercing under Belgian 
law.  
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Even those instances where some form of corporate veil piercing occurs vis-à-vis natural 
persons (shareholders or directors), are rather rare. Most of them are exclusively limited 
to a context of bankruptcy proceedings of the subsidiary, notably where the founders or 
directors are found to have engaged in gross mismanagement which has contributed to 
the bankruptcy.  

Another – strict – type of application in the tort sphere, based on a specific statutory 
provision, concerns the undercapitalization of the company by its shareholders, whereby 
the said undercapitalization was related to a subsequent bankruptcy. The case law 
indicates, however, that the courts are rather strict in appreciating plantiff’s burden of 
proof.194 

Furthermore, application of corporate veil piercing could arise in case of unduly 
continuing loss-making activities, when done to the detriment of third parties.195 Still, 
conditions are strict in case of corporate group structures : corporate veil piercing of the 
parent company will only be considered if the latter has really emptied the autonomy of 
its subsidiary management and if it has effectively imposed its own decisions on the 
latter.196  

Rare instances of corporate veil piercing have arisen in cases where the parent company 
has created a false appearance of creditworthiness and where the parent company has 
manifestly abused its subsidiary’s separate legal personality. Essentially, the extent of this 
liability is not very clear under Belgian law.197 

In conclusion, it can be said that instances of application are generally confined to some 
scenarios which could arise in a context of bankruptcy.  

In any event, no corporate veil piercing could even be considered in case the subsidiary 
has itself committed a tort or even criminal liability : only the subsidiary can be held 
responsible, and liability does not extend to the parent company.  

 
16 :  What types of actions (civil and criminal) might be asserted against a 
business entity with respect to activities taking place outside of your jurisdiction by 
a business entity over which your courts have jurisdiction? 
 
So far, in domestic Belgian courts, no examples are known of any court decision (be it a 
preliminary decision on jurisdiction or an actual judgment) resulting from an exclusively 
civil  lawsuit brought against a defendant (natural or legal person) for activities outside 
Belgium. Hence, the issue of civil jurisdiction over activities committed abroad remains 
judicially untested and it remains to be seen how courts would react.  
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As far as a civil “constitution de partie civile” – hence attached to criminal proceedings - 
is concerned, the only example so far for activities committed abroad, and falling 
squarely within the material field of application of the present survey, seems to be the 
“constitution de partie civile” introduced by Burmese nationals, recognized as a refugee 
in Belgium, against Totalfina Elf. The complaint stated both the company and the two of 
its high-ranking individuals were guilty of complicity to crimes against humanity 
committed by the Burmese military during the construction of the “ Yadana” pipeline 
project. After intensive court struggles between the Cour de Cassation and the Cour 
d’Arbitrage in 2005 – 2006, resulting from the transitory provisions in the law of 5 
August 2003 and from the uncertainty surrounding, in that specific transitory context, of 
the exact scope to be accorded to art. 16 of the Refugee Convention, it remains to be seen 
(and is at the moment of concluding the present survey unclear) how this proceeds, 
though it bears reminding that no charges have been introduced against either the 
company or its directors. Hence, no judicial formulation, in practice, has yet been made 
in this case. 
 
More generally, be it through a “constitution de partie civile” or through proceedings of 
an exclusively criminal nature, there does not seem to have been, so far, any judgment 
dealing with proceedings against a business entity over which Belgian courts have 
jurisdiction and which would deal with (civil or criminal) liability for such entity’s 
activities outside Belgium : indeed, no examples seem to be known related to lawsuits 
involving bribery of foreign officials or of importation of property which has been 
illicitly obtained abroad etc. 
 
However, as far as the crime of money laundering is concerned in its dimension of 
laundering the proceeds which have been illicitly obtained abroad, this is both 
conceptually possible and seems to have been judicially tested so far up until the level of 
the Cour de Cassation.198  
 
Hence, as far as the subject-matter of this entire survey is concerned in its specific 
dimension of business activities carried out abroad and with very rare exceptions so far, 
no switch has been made yet from theory to practice : most of what has been described in 
this survey remains largely judicially untested in its dimension of holding business 
entitities accountable for alleged (involvement in) crimes or torts committed abroad in a 
conflict zone.  
 
 
17. If plantiffs wanted to sue a business entity in your jurisdiction, what are 
some of the jurisdictional and procedural obstacles they (and their lawyers) might 
face? 
 
No prior governmental approval is required for initiating a lawsuit in Belgium, even 
against the Belgian State or its subdivisions.  

                                                 
198 Cour de Cassation, judgment of 21 June 2001, Algemeen Rolnummer P991285Fv, confirming that it is 
not required, for the crime of money laundering to be established, that the Belgian judge would have 
territorial jurisdiction over the initial crime committed abroad.  
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In every civil lawsuit, and as well as far as the “partie civile” (in a criminal lawsuit and 
after having constituted a “constitution de partie civile”) is concerned, the burden of 
proof is on the plaintiff. 
 
� A preliminary issue to be discussed – against the background of the basic principle 
that the plaintiff bears the burden of proof (see below) – concerns the question whether 
Belgian rules of Civil Procedure allow for a plaintiff, in a civil procedure, to request that 
the Court would compel a defendant to submit certain documents the latter possesses. 
 
Art. 877 – 882 of the Code on Civil Procedure on “Submission of documents” regulate 
this. Most importantly, article 877 stipulates : 
 

“When there are serious and specific suspicions, which do not contradict each 
other, that a party (to the proceedings), or a third party, possesses a document 
that contains the proof of a fact which is relevant for the case, then the judge can 
order that that document, or an authenticated copy thereof, be submitted to the 
file to which the court has access.” 

 
This is a possibility for the judge, as can be read in the article, and it is not compulsory 
for the judge to grant the request. However, it potentially allows for obtaining documents 
in order to fulfill the burden of proof through documents to which no initial access was 
possible.  
 
� For exclusively civil proceedings, article 870 of the Code on Civil Procedure 
explicitly states that “every party to the proceedings needs to submit the proof of the facts 
it refers to” = “actori incumbit probatio.  
 
There is, however, no burden of proof in terms of the content and scope of the applicable 
legislation : “the court knows the law”. Of course, the issue of which evidence can be 
submitted or not, is far beyond the scope of the present survey. It needs to be stressed, 
however, that a plaintiff in an exclusively civil lawsuit who alleges that his damage is due 
to the defendant’s having committed a criminal offence (which, for example for reasons 
of prosecutorial policy, is not being criminally prosecuted), bears the burden of proof that 
all of the offence’s components, are present and that the offence can be attributed to the 
defendant.199 
 
In any event, the judge cannot take into account mere allegations of the plaintiff : every 
single fact needs to be corroborated by proof.  
 
Art. 870 of the Code of Civil Procedure is not applicable to criminal cases, where it is the 
prosecutor who obviously bears the burden of proof, what can be of great practical help 
to the “partie civile”, which can take advantage of the work done by the prosecutor. In 
any event, as far as the purely civil dimension is concerned (=receive compensation for 
the damage created by the criminal offence), the burden of proof remains up to the “partie 
                                                 
199 See Cour de Cassation, 21 January 2000, Arr. Cass., 2000, 174 
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civile”, which needs in any event to proof its damage. As the “fault” is to be associated 
with the criminal offence, it will clearly be in the interests of the partie civile to submit 
any evidence it has in regard of the offence’s components. Obviously, the defendant in a 
criminal trial does not have any duty to collaborate to proving the facts which can be held 
against him : the presumption of innocence prevails and the defendant does not need to 
proof his innocence. Of course, it is up to the defendant to proof the facts he invokes in 
order to have these facts qualify as an exclusionary ground of liability. 200 
 
� Throughout, a defendant business entity will attempt, as any defendant, to invoke 
these principles and indicate that the facts alleged, have not been corroborated by proof. 
It will be of great interest, therefore, for a potential plaintiff, to assess how much of what 
is alleged, can be substantiated by proof before initiating a lawsuit. This will especially 
be the case in respect of the three components of art. 1382 of the Code of Civil Procedure 
: the plaintiff – and only the plaintiff – bears the burden of proof that the defendant has 
committed a (1) fault which (2) maintains a link of causality to (3) a damage created. For 
the purpose of assessing the scope of the damage, ample opportunities exist under the 
Code of Civil Procedure to request the Court to designate an expert which will proceed to 
assessing the damage, whereby every single step will need to be contradictory.  
 
While it must be stressed that no general predictions can be made – every case being 
different – it can furthermore, in chronological order of the way in which they usually 
appear in a defendant’ts submitted, be stated that a defendant business entity is likely to 
invoke the following arguments (mainly 1 and 3 require careful study):  
 
1. lack of jurisdiction of the Belgian courts (= issue to be evaluated under, most 
prominently, the EU Regulations and  2004 Code on Private International Law) 

 
2. lack of jurisdiction of the court seized : lack of jurisdiction ratione materiae, 
ratione territoriae etc. This is an issue which is to be evaluated under the Code of Civil 
Procedure : assuming the Belgian court system in general has jurisdiction, which among 
the tribunals and courts can hear the case? Irrespective of its intent, this type of argument 
will only have a dilatory effect and the Code of Civil Procedure provides for relatively 
straightforward and efficient ways of ensuring that this type of claims gets quickly 
settled. 
 

� 1 and 2 precede any analysis of the claim’s admissibility.  
 
3. Art. 17 of the Belgian Code of Civil Procedure reads that the proceedings will be 
inadmissible “if the plaintiff does not dispose of a capacity and an interest in introducing 
the proceedings.” Thus, Belgian law excludes any form of actio popularis. The 
requirements of art. 17 apply in any proceeding and for any potential plaintiff.201 
 

                                                 
200 R. VERSTRAETEN, Handboek Strafvordering, 4th edition, Maklu, 2005, pages 830 -836 
201 J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 78 - 79 
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Additionally, no one can act as a plaintiff if he does not possess legal personality, either 
as a natural person or as a legal person. This also applies to foreign entities.202 However, 
in practice, this is less strict than it would seem at first sight, as either all members of the 
group can act as a party to the proceedings, or as they can provide one of them with a 
mandate to represent them for the purpose of the proceeding.203 
 
In essence, both the “capacity” and (this being the most important one) the “interest to 
initiate the proceedings” can be contested.  
 
(a) “Capacity” basically refers to the fact that a plaintiff needs to be legally competent to 
act independently and without having to be represented. If that be the case (for example : 
a minor), the substantively applicable law will regulate who has the capacity to represent 
that person in the course of court proceedings.  
 
Additionally, this concept also refers to the fact that there needs to be a link between the 
one appearing as plaintiff and the substantive right invoked.204  
 
(b) The “interest to initiate the proceedings” means any material or moral advantage that, 
at the moment of initiating the proceedings, the plaintiff can expect from these 
proceedings and through which his actual situation could be improved or modified.  
 
Art. 18 of the Code of Civil Procedure defines this concept further : 
 
 “The interest needs to have been acquired already and needs to be immediate. 

The claim can be allowed when, even if it is only to acquire that a right be 
declared, it has been introduced to prevent to violation of a seriously threatened 
right.” 

 
In principle, the “interest” needs to be personal and direct, plus legitimate and worthy of 
protection. However, even a very tiny interest can suffice. Each of the applicable 
components will be briefly – no exhaustivity of the rich case law being possible – 
discussed.205 
 

1. the interest needs to be current : “already acquired and immediate” = it is only 
possible (with the exception of art. 18 para. 2, which is a factual issue whether 
or not a right is seriously threatened) to act as a plaintiff to obtain 
compensation if the damage has already been suffered. In essence, it is 
necessary that the dispute has already arosen between the parties.206 

 

                                                 
202 J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 80 
203 J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 81 
204 J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 88 
205 For further details, see J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 84 – 
88, on which this presentation is based 
206 B. MAES, Inleiding tot het burgerlijk procesrecht, Die Keure, 2004, 115 
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Furthermore, the interest needs to be translated in a legal dispute of rights, not 
merely a dispute involving the plaintiff’s interests : the claim will be 
inadmissible if it aims to have for example an historical inaccuracy redressed 
or it it merely attempts to obtain the judge’s advice.207 

 
2. The interest needs to be personal and direct to the plaintiff. This is a very 

strictly construed requirement. Also for a legal person, this requirement 
applies : a personal interest can only be constituted by what touches upon that 
legal person’s existence or its material and moral assets, including its funds, 
honour and reputation.208 Hence, the general interest is not enough. Even a 
legal person which, in its statutory objectives, indicates to pursue the general 
interest for a specific cause, cannot act through the court system for the 
protection of this cause. 209 A limited number of exceptions has been granted 
by law to specific associations, for example in the field of racism and 
consumer protection.210  

 
3.   Finally, the interest needs to be legitimate (for example, based on  
considerations of fraus omnia corrumpit) and needs to be worthy of protection 

 
� Hence, articles 17 and 18 mean, in practice, quite a high threshold which needs to be 
overcome by any plaintiff. All of the criteria mentioned provide ample opportunities 
which any defendant will, even if it is only remotely plausible, attempt to invoke to his 
advantage. The stakes are high : a succesfull argument that the plaintiff does not possess 
the requirements for having standing, will lead to the claim being declared inadmissible. 
In that event, the court will not even touch upon the merits of the case. 
 
As far as article 18 is concerned, the wording of this provision is an issue to be closely 
followed which, if eventually adopted, might drastically change the law and practice : 
indeed, on 11 July 2006211 a legislative proposal was introduced in the Chamber of 
Representatives.212 213 The proposal intends to follow-up on the “Convention on access to 
information, public participation in decision-making and access to justice in 
environmental matters”, commonly referred to as the “Aarhus-Convention” (1998). In 
april 2006, this Convention’s Committee recommended, as stated in the proposal, that 
Belgium  
 

                                                 
207 J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 84 - 85 
208 See Cass. 19 November 1982, Arr. Cass., 1982 – 1983, 372 
209 See Cass. 19 September 1996, Arr. Cass. 1996, 775 
210 J. LAENENS and others, Handboek Gerechtelijk Recht, Intersentia, 2004, 86 - 87 
211 The author thanks Kristof Cox (Institute for International Trade Law from Katholieke Universiteit 
Leuven) for pointing out to him this legislative proposal 
212 Doc 51 2620/001 introduced by Annelies Storms and Murial Gerkens, available via  
http://www.dekamer.be/FLWB/PDF/51/2620/51K2620001.pdf    --- a similar proposal (not yet adopted) 
has been introduced for proceedings at the Council of State 
213 The proposal explicitly refers to its being based on a journal article written by K. WAGNER, Collectieve 
acties in het Belgisch recht., Proces & Bewijs 2001, 150; 
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“undertake practical and legislative measures to overcome the previous 
shortcomings reflected in the jurisprudence of the Council of State in providing 
environmental organizations with access to justice in cases concerning town 
planning permits as well as in cases concerning area plans” 

 
The interesting feature is that the proposal explicitly intends to go beyond the 
environmental sphere. The proposal as such intends to add a paragraph to art. 18, which 
reads : 
 

“The plaintiff is deemed to have an interest in introducing the proceedings for the 
defense of a collective interest, in case he is a legal person that, at the moment of 
introducing the proceedings, has acquired legal personality since at least three 
years, and if he acts for the defense of his permitted statutory objective and if he 
demonstrates to have, in the facts, an activity which corresponds with that 
staturory objective.” 

 
As it is at present far from certain that such a drastic change of the system, as contained 
in the proposal, while still falling far short from anything like a US-class action, will 
eventually be adopted as a law, no further analysis will be devoted to the proposal at this 
stage.  
� In terms of the financial aspects of litigating in front of Belgian courts, the 
following can be observed : 
 

- filing fees exist but are relatively minimal (a few hundred euros in most cases, 
depending on a number of factors). While the plaintiff initially bears their cost, 
they will need to be reimbursed by the defendant, if the final judgment holds him 
liable and issues a condemnation to such reimbursement (this can then also 
include the costs associated with the summons and with any type of costs imposed 
by the administrative aspects of the court system : see art. 1017 and 1018 of the 
Code of Civil Procedure. Fees for paying one’s lawyer are not part of this 
regulation. 
 
- a system of “pro bono” lawyers does exist : see Part IV of the Code of Civil 
Procedure on “Legal assistance”. There are a couple of conditions which need to 
be fulfilled before one is able to obtain a lawyer paid for by the Belgian State, 
mainly in terms of maximum income: only low-income applicants are eligible. If 
granted, a possibility also exists to have the State pay for any filing fees or fees 
associated with intervention by public officials (for example for the summons to 
appear etc.). 
 
Eligible are Belgian nationals (art. 667) and, under the same conditions, to 
citizens of another Member State of the Council of Europe, as well as to any 
foreigner who has, in a regular manner, his habitual residence in Belgium. Finally, 
eligible are also foreigners if an international treaty provides for such assistance 
as well as all foreigners for the pourpose of asylum applications (see art. 668).  
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Also a person desiring to proceed to a “constitution de partie civile” is eligible for 
such assistance (art. 672). 
 
In practice, during the compulsory three year training period for young lawyers, it 
is the latter which get the lion’s share of the pro bono cases. However, depending 
upon the decision of the person presiding the Office of Legal Assistance, a 
decision can be made to call upon a more senior lawyer, who is free to accept or 
not : in practice, for complicated or high-profile cases, this is done in order to 
ensure that experienced lawyers handle the case. Of course, no subjective and 
enforceable right exists to have a lawyer of one’s choice appointed, though 
potential plaintiffs – if they fulfill the conditions for obtaining financial assistance 
– can attempt to approach a lawyer of their choice to enquire whether that person 
is willing to try the case on a pro bono (= remunerated by the State according to 
fixed sums) basis.  
 
- in principle, if one does not qualify for a pro bono lawyer, every party to 
the proceedings bears the burden of paying his lawyer. This principle applies 
equally to the victorious and the losing party. In a revolutionary judgment of 2 
September 2004, the Cour de Cassation has held, however and this of course 
under certain circumstances, that the victim of a fault which has been committed 
in a previously existing contractual relationship, can claim reimbursement of the 
costs for a lawyer which are the necessary consequence of the contractual fault.  
 
At the present moment, legal uncertainty prevails: no judgment has yet gone so 
far as to proclaim the same principle in a non-contractual (= criminal or tort) 
sphere. The matter is highly controversial and, especially after a judgment from 
the Cour d’Arbitrage indicating that legislative intervention was desirable, the 
legislator is currently examining several possibilities to explicitly regulate the 
conditions under which the victorious party can also reclaim the costs associated 
with paying his lawyer. Until that moment, while contrary judgments cannot be 
excluded (and, if they come from the lower courts, it will remain to be seen how 
the Courts of Appeal and most importantly the Cour de Cassation, will judge), it 
is safe to assume that lawyer fees remain the exclusive liability of any party which 
is allegedly victim of a non-contractual fault : both the victorious and the losing 
party remain solely liable for these fees. Of course, this issue will need to be 
reconsidered if and once the legislator has explicitly provided guidance to the 
courts as to how to handle this. 
 
- contingency fees / success fees are strictly prohibited : art. 459 of the 
Code of Civil Procedure explicitly excludes any agreement between a lawyer and 
his client that his fees would depend on the result obtained through the 
proceedings. Hence, the lawyer can in principle not receive a fixed share of the 
compensation obtained. 

 

18. Do the civil courts of your country sometimes decline to exercise 
jurisdiction over matters where the events occurred in another country 
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and/or the majority of witnesses and the bulk of other evidence is outside of 
your country, thereby making it more convenient for the parties to litigate 
in the courts of another jurisdiction (sometimes referred to as the doctrine 
of forum non conveniens)?   

No : as such, Belgian law does not admit the doctrine of forum non conveniens. The 
legislature has not provided rules to cope with any concurrent jurisdiction of foreign 
national courts.214  

In principle, keeping in mind treaties which are relevant in this area, the Belgian 
system for civil procedure is characterized by an exhaustive and written list of 
provisions providing domestic courts international jurisdiction. Thus, domestic 
courts are prevented from declining to exercise their statutory jurisdiction,215 as 
there simply is not a forum non conveniens doctrine in Belgian law, which would 
have general application.216  

On the other hand, mention must be made of a recently introduced concept, which 
can have quite the opposite effect as the forum non conveniens-doctrine would 
have: article 11 the law of 16 July 2004 (extensively discussed above : see question 
13), establishing a Belgian Code of Private International Law217, provides for 
jurisdiction of a Belgian court in what could be termed a “forum of necessity”.  

This article, entitled “Exceptional grant of international jurisdiction”, reads: 

  “Irrespective of the other provisions of the present Code, Belgian judges 
exceptionally have jurisdiction when the case has narrow links with Belgium and 
when proceedings abroad seem  to be impossible or when it would be unreasonable 
to request that the proceedings are initiated abroad.” 

Thus, while stressing the “exceptional” character of this exercise of jurisdiction, this 
article wishes to accommodate Belgian domestic courts’ international jurisdiction 
even if there are no pre-established criteria. While the legislative intent most 
certainly consists of giving this article a subsidiary scope of application, its 
objective is to avoid a denial of access to justice in certain cases,218 thus providing 
for a specific application of article 6 of the European Convention on Human Rights.  

The law’s preparatory works indicate that a judge who accepts to exercise his 
jurisdiction based on article 11 of the Belgian Code of Private International Law, 
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will have to provide reasons for doing so.219 The legislator seems to have had in 
mind the type of instances where the judiciary of a foreign jurisdiction is corrupted 
or untrustworthy: if one fears bad treatment abroad, article 11 provides a ground for 
initiating a lawsuit in Belgium.  

In the field of criminal law, not civil law, the legislator has recently made a peculiar 
application of what goes towards a forum non conveniens- type of reasoning in the 
field of the criminal prosecution of genocide, crimes against humanity and war 
crimes. Indeed, both art. 10 (principle of passive nationality) and art. 12bis 
(principel of universal jurisdiction under conditions) (all of which have been 
discussed above : see question 13) provide for a system under which the federal 
prosecutor, solely competent to decide whether or not to initiate criminal 
proceedings, can decline to request that an investigating judge opens an 
investigation when  

4. « the specific circumstances of the case indicate that, in the interests of a good 
administration of justice and in conformity with Belgium’s international 
obligations, the case should be brought either before the  internationale courts, or 
before a court of the place where the facts occured, or before a court of the State of 
which the perpetrator is a citizen, or before a court of the place where the 
perpertrator can be found, and this to the extent that the said court has the features 
of independence, impartiality and fairness, what can result, among other things, 
from the relevant international commitments binding upon Belgium and upon that 
State » 

It is referred to the discussion under article 13 in this regard but it is clear that, in 
criminal cases and limited to these three type of crimes, the “interests of a good 
administration of justice” can provide a ground for declining to proceed with a 
criminal case in Belgium. It could for example also be possible to consider  to 
decline to prosecute in Belgium for the other relevant State has equally ratified a 
human rights treaty such as the ICCPR. 

However, the international obligations of Belgium, such as aut dedere, aut judicare 
(where applicable) will need to be observed.220 However, please refer equally to 
question 19 for an understanding of the procedural regime which has been provided 
for by a May 2006 law, in order to check upon such a decision made by the federal 
prosecutor.  

 

19. Are there any checks and balances on prosectorial discretion or decision-
making (e.g. when a prosecutor declines to prosecute a case), are there any 
measures in place to review his or her decision or an appeals mechanism?  
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In a first section (a), the system will be set out as it applies to all sorts of offences 
except genocide, crimes against humanity and war crimes. Section (b) will set out 
the rules in relation to these three type of offences. 

(a) The basic principle is that the Office of the Prosecutor has total liberty to decide 
whether or not criminal prosecutions will be initiated for an alleged offence. Art. 
28quater of the Code of Criminal Procedure explicitly indicates that the Office of 
the Prosecutor judges upon the relevance / desiredness of introducing criminal 
charges. Such decision can be based on considerations of a lack of feasibility or on 
reasons which are entirely related to the criminal proceeding’s not being relevant or 
being in need of prior treatment. 

The latter type of reasoning occurs in line with the guidance provided by policy 
briefs issues by the Minister of Justice, based upon the advice of the highest 
echelons of the Prosecutorial services.  

In case the Office of the Prosecutor decides NOT the prosecute an act (“seponering” 
in Dutch  / “sépot” in French), from the legal point of view, such decision is 
considered to be purely factual : it is considered not to be a legal decision221, hence 
making it entirely impossible to appeal a decision not to prosecute. On the other 
hand, subject to respecting the applicable period of limitation for introducing 
criminal charges, such decision (which does not create any rights for the suspect)222 
does not even bind the Office of the Prosecutor. Hence, the latter can always decide 
to overturns its own decision and decide to initiate criminal proceedings, no matter 
what decision had been taken before. 

Hence, contrary to other jurisdictions , Belgium does not have a principle of legality 
in this matter, which would compel the Office of the Prosecutor to initate criminal 
proceedings under certain conditions.223 Also, in Belgium, any crime – even the 
worst – can be subject to a decision not to be prosecuted, even vis-à-vis a suspect 
having a heavy judicial record. 224 

According to art. 28quater of the Code on Criminal Procedure, a decision not to 
prosecute needs to state the reasons on which it is based. This obligation should not 
be overestimated, however : mere abstract formula can suffice, as can a reference to 
certain codes, indicating for which reasons the decision not to prosecutor has been 
made. Hence, it should not be expected that an extensive reasoning will be provided 
and, above all, it remains entirely impossible to appeal the decision anyway.225 In 
essence, this obligation to state the reasons why no prosecution is initiated, is 
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intended to be internal to the Office of the Prosecutor, in that the superior thus can 
check whether the decision is in conforimity with the policy documents issued by 
the Minister of Justice.226 

After some hesitations in the case law, it would seem that the Cour de Cassation 
sticks nowadays to its “classic” jurisprudence : because of the Prosecutor’s 
independence, the criminal judge cannot assess, evaluate or order anything in 
relation to the Office of the Prosecutor’s decision (not) to prosecute.227 Hence, the 
independence remains as comprehensive as possible : no appeal is possible against a 
decision not to prosecute and the court system cannot check this decision. 

Still, two mechanisms potentially correct this total liberty.228 A third exists, but it 
remains internal to the Office of the Prosecutor : any member’s superior of this 
Office can order to his subordinate, who previously decided not to prosecute a case, 
to prosecute it nevertheless.  

The following two, however, are open to either the victim (1) or to the Minister of 
Justice.  

1. Of course, a decision not to prosecute in no way means that an alleged victim 
would lose his rights to initiate a civil lawsuit (based on art. 1382 of the Civil Code 
: see question 12), oriented towards obtaining compensation for the alleged damage 
sustained. Most importantly, if an alleged victim wants to see a criminal trial, as 
discussed above, art. 63 of the Code of Criminal Procedure allows him to proceed to 
a “constitution de partie civile” or to proceed to summon the alleged suspect 
directly for the criminal court (art. 64 of the Code of Criminal Procedure). As stated 
above, the latter option is impossible for crimes. 

2. Additionally, mention must be made of a mechanism which has the potential of 
being somewhat of a check upon the total discretionary power of the Office of the 
Prosecutor : while the Minister of Justice does not have the competence to stop a 
decision made by the Office of the Prosecutor to initiate criminal proceedings (be it 
in general by prohibiting the prosecution of a particular type of offence or vis-à-vis 
a specific offence committed by an individual), art. 274 of the Code of Criminal 
Procedure (see also art. 151 of the Constitution) grants the Minister of Justice with 
the authority to order to the highest echelons of the Office of the Prosecutor to 
prosecute an alleged offence. Thus, the Minister of Justice can attempt to overrule a 
decision made by the Office of the Prosecutor not to prosecute. Of course, what 
remains is that the Minister of Justice cannot prosecute himself (only the members 
of the Office of the Prosecutor are entitled to do so) and, hence, a formal obedience 
by a Prosecutor to such order, cannot prohibit that Prosecutor from saying what he 
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wants : the independence remains. Art. 274 of the Code of Criminal Procedure can 
also not avoid that a Prosecutor, having obeyed the order, asks during the trial that 
the court declare the prosecuted person to be non guilty. Furthermore, it must be 
stressed that the quantitative occurrence of such intervention by the Minister of 
Justice has remained, so far, quite rare, with the exception of a limited number of 
very high-profile cases attracting the interest of the public opinion. However, it has 
happened in a field of relevance to this survey : after the genocide in Rwanda, the 
Minister of Justice ordered the Prosecutor to initiate criminal proceedings in respect 
of certainc crimes committed in that context.229 

(b) For the three crimes of genocide, crimes against humanity and war crimes, a 
specific regime exists not only from the jurisdictional point of view (see mainly 
question 13 for an extensive treatment), but had also been introduced by the law of 
5 August 2003. After a condemnation of the said provision by the Cour d’Arbitrage, 
the legislator was compelled to modify the law. This happened by law of 22 May 
2006, published in the Moniteur belge / Belgisch Staatsblad of 7 July 2006 and (art. 
5 of the law), which retroactively entered into force as of 5 March 2006> 

 In what follows, only the currently applicable law, after this legislative 
modification, will be discussed.  

The basic principle which the legislator wanted to incorporate in 2003 in respect of 
these three crimes was one of excluding the mechanism of “constitution de partie 
civile” in quite a number of instances : it is referred to the discussion under 
questions 12 and 13 for a comprehensive treatment as to under which circumstances 
it is still possible to introduce a “constitution de partie civile” for these three crimes.  

In essence, the latter is only possible if the crime was a “territorial” one (art. 3 of 
the Preliminary Title to the Code of Criminal Procedure) or had been committed 
(art. 6 of the Preliminary Title to the Code of Criminal Procedure) by a person of 
Belgian nationality or having his main residence in Belgium.   

Articles 10, 1bis of the Preliminary Title to the Code of Criminal Procedure 
(passive personality) and art. 12bis (universal jurisdiction, under conditions) 
provide for the following : a « constitution de partie civile » against a person who is 
not of Belgian nationality and who does not have his « main residence » in Belgium 
is totally excluded : only the « federal prosecutor » can look into the complaint 
brought against such person.  

The legislator had opted for this system in 2003 after the many judicial and 
diplomatic difficulties in which Belgium had found itself between 1999 and 2003, 
when sometimes ill-founded complaints through the “constitution de partie civile” 
system – more oriented towards the media and as a political statement than with any 
real intention that there would ever be a real trial – had been introduced in Belgium.  
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Indeed, through the law of 22 May 2006, the following has been explicitly stated in 
both of these articles 10 and 12bis : 

  « The prosecution, including the investigation, can only occur after a   
prosecution by the federal prosecutor, who judges upon any complaint. » 

The legislator has, indeed, constrained the federal prosecutor’s discretionary powers 
of evaluation. Thus, the principle is that the federal prosecutor will need to ask an 
investigating judge to open an investigation, unless either of the following 
circumstances is the case : 
 

1.  « the complaint is manifestly ill-founded » or  

2. « the facts mentioned in the complaint do not correspond with a legal     
qualification of the crimes of genocide, crimes against humanity or war crimes » or 

3. « the complaint cannot result in an admissible criminal proceeding » or 

4. « the specific circumstances of the case indicate that, in the interests of a good 
administration of justice and in conformity with Belgium’s international 
obligations, the case should be brought either before the  internationale courts, or 
before a court of the place where the facts occured, or before a court of the State of 
which the perpetrator is a citizen, or before a court of the place where the 
perpertrator can be found, and this to the extent that the said court has the features 
of independence, impartiality and fairness, what can result, among other things, 
from the relevant international commitments binding upon Belgium and upon that 
State » (see question 18 for a discussion of this).  

Previously, the law stated, in respect of the decision made by the federal prosecutor 
not to order an investigating judge to open an investigation into the complaint, that 
“his (= from the federal prosecutor) decision cannot be appealed”. After a judgment 
by the Cour d’Arbitrage230, condemning this provision (which indeed created an 
inequality between victims of commin crimes on the one hand, and victims of these 
three core crimes on the other hand) and ordering the legislator to intervene, it has 
been eradicated from the Preliminary Title to the Code of Criminal Procedure and 
modified by the following system. 

For both art. 10 (principle of passive personality, under conditions) and art. 12bis 
(principle of universal jurisdiction, under conditions), the law of 22 May 2006 has 
now introduced the following system, for the hypothesis that the federal prosecutor 
decides there is no need to open an investigation, based on either of these four 
grounds mentioned.  

 “In case the federal prosecutor is of the opinion that une or more of the 
conditions indicated in (1, 2 and 3) have been fulfilled, he requests before (a special 

                                                 
230 Judgment 62/2005 of 23 March 2005 , available via www.arbitrage.be  



 91

chamber of the Brussels Court of Appeals) that the Court decides that either there is 
no reason to prosecute or that the criminal prosecution is not admissible. Only the 
federal prosecutor has the right to be heard. 

In case the (special chamber of the Brussels Court of Appeals) thinks none of the 
conditions indicated in (1, 2 and 3) have been fulfilled, it indicates the investigating 
judge which has jurisdiction from the territorial point of view and indicates which 
facts the investigation needs to cover. Subsequently, the commonly applicable law 
will apply. 

The federal prosecutor has the right to introduce proceedings at the Cour de 
Cassation(…), and this in any event within fifteen days after the judgment has been 
issued.  
 

In the case of 3 (the complaint cannot result in an admissible criminal proceeding), 
the federal prosecutor needs to inform the Minister of Justice of the judgment issued 
by (the special chamber of the Brussels Court of Appeals), if no appeals 
mechanisms are possible any more against this judgment. If the facts have been 
committed after 30 June 2002, the Minister of Justice informs the International 
Criminal Court of the facts. 

In the case indicated in 4 (= the forum non conveniens doctrine), the federal 
prosecutor will decide not to prosecute the case and informs the Minister of Justice 
of his decision. No appeals mechanism whatsoever is allowed against this decision 
not to prosecute. If the facts have been committed after 30 June 2002, the Minister 
of Justice informs the International Criminal Court of the facts. » 

� While an evaluation of this law goes beyond the scope of the present survey, 
intended to reflect the currently applicable law, it is obvious that the legislator has 
done away with the federal prosecutor’s previously unappealable and discretionary 
decision-making power not to prosecute facts amounting to a legal qualification as 
one of the three core crimes. His decision not to prosecute can only be justified 
based on an exhaustive list of four reasons. The legislator has introduced separate 
proceedings, grounds 1 to 3 being subject to a special procedure, while ground 4 
(the forum non conveniens doctrine) remains governed separately. 

If he intends to take such decision, he needs to ask “Chambre des mises an 
accusation” / “Kamer van inbeschuldigingstelling” (put simply : a chamber of the 
Court of Appeals which decides whether the results of an investigation undertaken 
by an investigating judge, warrant referral to a trial chamber) for approval. In case 
the Cour de Cassation confirms the decision not to prosecute that will be the end of 
the matter as far as the proceedings in Belgium are concerned.231 

                                                 
231 A complaint at the European Court of Human Rights could be envisaged, though the success thereof is 
far from guaranteed. See E. DAVID, La competence universelle en droit belge, Ann. Dr. Louvain, 2004, 
128 
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In case this chamber of the Brussels Court of Appeals confirms the federal 
prosecutor’s decision (= check whether grounds 1, 2 or 3 are present), eventually, if 
the federal prosecutor cannot live with such decision, a final appeals mechanism at 
the Cour de Cassation remains possible.  

The Brussels Court of Appeals, however, has the capacity to overrule the federal 
prosecutor’s decision. No role whatsoever, however, has been provided for either 
the alleged victim or the alleged suspect : only the federal prosecutor will be heard.  

It would seem that the legislator has attempted to reconcile both its intent to protect 
Belgium against frivolous complaints and its international obligations. Indeed, in 
case the Court of Appeals follows the federal prosecutor in his argument that the 
complain is manifestly ill-founded or that the facts mentioned in the complaint do 
not correspond with a legal qualification as one of the three core crimes, that will be 
the end of the matter, and the entire issue will have been filtered away with 
immediately without any investigation having been opened. 

In case, however, the federal prosecutor concludes – and the Court of Appeals 
confirms this view – that the complaint cannot result in any admissible proceeding 
in Belgium (given the applicable jurisdictional provisions of the Preliminary Title to 
the Code of Criminal Procedure), and the facts have been committed after 30 June 
2002 (=date after which the International Criminal Court could theoretically 
exercise jurisdiction, assuming all other jurisdictional provisions of the Rome 
Statute have been fulfilled), then the Minister of Justice informs the International 
Criminal Court thereof. This mechanism implements art. 17 of the Rome Statute : in 
that hypothesis, indeed, Belgium is “unable genuinely to carry out the investigation 
or the prosecution” because of its domestic provisions on extraterritorial criminal 
jurisdiction.  

For grounds 1, 2 and 3, these seems to be a sound system, which both establishes a 
control mechanism upon the federal prosecutor – desirable in order to legalize the 
debate in such a highly controversial field which often has political ramifications – 
and ensures that truly frivolous complaints do not get further than the stage of the 
complaint. 

For ground 4 (= the forum non conveniens doctrine in criminal matters) however, 
the mechanism established by the law of 22 May 2006 is surprisingly short and void 
of checks and balances : the federal prosecutor, in case he is of the opinion that this 
ground applies, only needs to inform the Minister of Justice of his decision (with an 
information mechanism to the International Criminal Court if the facts have been 
committed after 30 June 2002). He does not need to seek judicial approval of his 
decision and his decision cannot be appealed by anyone. However, most 
importantly, this ground can only be relied upon “in conformity with Belgium’s 
international obligations”, which constitutes an important check upon the federal 
prosecutor’s power to decide not to prosecute a case. While the present survey is 
only intended to reflect the law lege lata, suffice it to note that it is surprising to see 
that the legislator has virtually not incorporated any checks and balances in case the 
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federal prosecutor wants to invoke this ground. Thus, the risks exists that the federal 
prosecutor might try to prefer to exclusively invoke this ground, instead of any of 
the three other grounds. 

It remains to be seen, in any event, how this will be applied and perceived in 
practice. 

 


