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FaitesVosJeuxçRegulatory
Autonomyand theWorldTrade
Organisation after BrazilTyres

Geert van Calster*

1. Introduction

TheWorld Trade Organisation (WTO) Panel report on Brazil Tyres,1 reviewed on
appeal by the Appellate body (AB),2 provided an opportunity for WTO dispute
settlement to revisit some old chestnuts in a classic ‘trade and environment’
dispute. At stake is the room left for WTO Members to justify otherwise
GATT3-inconsistent measures by reference to that Agreement’s ‘environmental
window’ under, in this case, Article XX(b). Similar exceptions exist in other
WTO Agreements.

The EU targeted the following five Brazilian measures: the imposition of an
import ban on retreaded tyres; the adoption of a set of measures banning the
importation of used tyres (sometimes also employed against retreaded tyres);
the imposition of a fine on the importation, as well as the marketing, transpor-
tation, storage, or keeping in deposit or warehouses of imported, but not of
domestic retreaded tyres; the maintenance of measures at the level of
Brazilian States which prohibit the sale of imported retreaded tyres and the
exemption of retreaded tyres imported from other MERCOSUR4 countries
from the import ban, in response to the ruling of a MERCOSUR panel estab-
lished at the request of Uruguay.

*Professor of regulatory law at K.U. Leuven in Belgium, gavc@law.kuleuven.be, www.law.kuleu
ven.be/imer, a visiting lecturer at Oxford University, and a Member of the Brussels Bar, Of
Counsel (practising) with DLA Piper (geert.van.calster@dlapiper.com).

1 BrazilçMeasures affecting imports of retreaded tyres,WT/DS332/R, 12 June 2007.
2 BrazilçMeasures affecting imports of retreaded tyres,WT/DS332/AB/R, 3 December 2007.
3 The General Agreement on Tariffs and Trade was established in 1947, and carried into the

1994 WTO Agreement. GATT is the lex generalis for the international regulation of trade in
goods.

4 Mercado Comu¤ n del Sur, or Southern Common Market, a regional trade agreement between
Brazil, Argentina, Uruguay and Paraguay.
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Brazil did not contest the claims under Article XI (the prohibition of quanti-
tative restrictions to trade in goods), instead focussing on its defence under
Article XX. In this respect, it used ‘protection of the environment’as shorthand
for the more accurate ‘protection of human, animal or plant life or health’
under Article XX(b)çshorthand which was accepted by the Panel.5 Brazil’s
health and safety arguments were mainly concerned with disease-control
(arguing that waste tyres are an ideal breeding ground for mosquitoes carry-
ing disease such as dengue fever, yellow fever and malaria) and public/
animal/plant health (accumulated waste tyres may and do lead to fires which
are notoriously difficult to control). Instrumental in the alleged increased
risks for Brazil is that retreaded tyres, although manufactured to internation-
ally agreed standards, may no longer be waste however do have a shorter life-
span than new tyres.

The Panel had found that the import prohibitions as well as the fines are
inconsistent with Article XI:1 and are not justified under Article XX(b) and,
in the case of the fines, are also not justified under Article XX(d). It then exer-
cised ‘judicial economy’ (paragraph 7.456) in respect of the EU’s claims under
Articles XIII:1 and I:1 on Brazil’s MERCOSUR exemptions and Brazil’s defence
under Articles XXIV and XX(d) of GATT 1994, since these exemptions only
exist in relationship with measures which themselves were found to be
incompatible.

The failure of justification under Article XX was down to the implications of
the chapeau (Head note) to that articleças will be further outlined subse-
quently, that chapeau is designed to wield out abuse, by Members, of the regula-
tory room for manoeuvre given to them in the sub-paragraphs of the article.
In particular, Brazil’s case was fatally undermined by a number of court
injunctions obtained by Brazilian producers of retreaded tyres. These produ-
cers managed effectively to suspend a collateral ban on the import of waste
(‘used’) tyres. The latter are evidently a necessary resource for the retreading
business. They can also be collected in Brazil. However waste retreaders
prefer to import them (thereby doing away with the need to engage in the cum-
bersome collection process at home). Moreover, market indications would
seem to indicate a preference for imported rather than domestic waste tyres,
as the domestic type tends to be completely worn (a result of both domestic
road quality and the driving habits of its citizens). A result of the Panel’s find-
ing was that better enforcement of the import ban on used tyres (and hence,
even less trade), may well have gotten Brazil off the hook.

5 Article XX(b)’s room for protection of human, animal or life plant or health includes a wide
variety of so-called ‘environmental’ protection measures, but not all. Article XX(g)’s room for
protection of ‘natural resources’ entails a wider remit for environmental protection measures
which do not strictly relate to life and health.
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The Panel’s report raised some important conclusions which I have reviewed
elsewhere:6 amongst others, taking account of the limited resources and orga-
nisational structure of developing countries in judging their regulatory
options; a relaxed requirement of the required link between the good which is
subject to the measure, and the good which actually raises the risks, for the
measure to fit within the ‘necessity’ test of Article XX(b); and the Panel’s realis-
tic view on how regulatory measures work (or do not function) in the real
world.

The EC’s appeal to the AB did not target the complete findings of the Panel.
The most relevant parts of the AB’s report focus on the requirement of ‘neces-
sity’ under the sub-paragraphs of GATT Article XX, and the link between the
sub-paragraphs and the Article’s Head note. This issue will be the main focus
of this review. In Brazil Tyres, the AB missed an opportunity to clarify issues
of proportionality and available alternatives to trade measures, instead creat-
ing a fair amount of fog as to what is required fromWTO Members in their pur-
suit of environmental and health protection. This analysis aims to clarify the
report’s findings, within the more general context of regulatory autonomy in
the WTO.

2. Judgment

The main findings of the AB, were:

(A) The Need to Ban Imports of Retreaded Tyres to Protect Public Health
and the Environment in BrazilçApplication of GATT Article XX(b)

The EC challenged three specific aspects of the Panel’s analysis under Article
XX(b):

(1) First, the EC contended that the Panel applied an ‘erroneous legal standard’
in assessing the contribution of the Import Ban to the realisation of the
ends pursued by it, and that it did not properly weigh this contribution in
its analysis of the necessity of the Import Ban;

(2) Secondly, the EC submitted that the Panel did not define correctly the
alternatives to the Import Ban and erred in excluding possible alternatives
proposed by the EC;

(3) Thirdly, the EC argued that, in its analysis under Article XX(b), the Panel
did not carry out a proper, if any, weighing and balancing of the relevant
factors.

6 G Van Calster, ‘The World Trade Organisation Panel report on Brazil Tyres: advanced waste
management theory entering the organisation?’ (2007) 16 European Environmental Law
Review, 304^08.
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Re 1., the EC argued that the Panel should have sought ‘to establish the actual
contribution of the measure to its stated goals, and the importance of this
contribution’, rather than the potential contribution of the measure. The
alternative, the EC suggested, jeopardises the weighing and balancing act
under the sub-paragraphs. The AB recalled the relevant pars in Korea Beef7

and US Gambling8 (a GATS dispute), which introduced the now infamous
weighing and balancing act, and stated:

We turn to the methodology used by the Panel in analyzing the contribution of
the Import Ban to the achievement of its objective. Such a contribution exists
when there is a genuine relationship of ends and means between the objective
pursued and the measure at issue. The selection of a methodology to assess a
measure’s contribution is a function of the nature of the risk, the objective pur-
sued, and the level of protection sought. It ultimately also depends on the
nature, quantity, and quality of evidence existing at the time the analysis is
made. Because the Panel, as the trier of the facts, is in a position to evaluate
these circumstances, it should enjoy a certain latitude in designing the appro-
priate methodology to use and deciding how to structure or organize the analy-
sis of the contribution of the measure at issue to the realization of the ends
pursued by it. This latitude is not, however, boundless. Indeed, a panel must
analyze the contribution of the measure at issue to the realization of the ends
pursued by it in accordance with the requirements of Article XX of the GATT
1994 and Article 11 of the DSU. [at 145]

The reference to a ‘genuine relationship of ends and means’ is reminiscent of
the Shrimp Turtle9 dispute, which arguably crowned the development from
over-emphasising the sub-paragraphs, to focussing more on wielding out
abuse, as intended by the Chapeau (see subsequently). The AB then notes that
the Panel used what it called qualitative analysis, in reviewing the contribu-
tion of the measure to the reduction of the risk. In Asbestos,10 the AB recog-
nised that the risk itself need not necessarily be quantified by the WTO
Member, under GATTArticle XX(b). Neither, the AB now holds, does the contri-
bution of the measure to mitigating the risk (at 145): the Panel’s more or less
theoretical approach (due account taken however of the Brazilian context) suf-
fices for it to conclude that the import ban is capable of reducing exposure to
the targeted risk. However, in reviewing whether the ban is ‘necessary’

7 KoreaçMeasures affecting imports fo fresh, chilled and frozen beef,WT/DS169/AB/R.
8 United StatesçGambling,WT/DS285/AB/R.
9 United StatesçImport prohibition of certain shrimp and shrimp products,WT/DS58/AB/R.
10 European CommunitiesçMeasures affecting asbestos and asbestos containing products,WT/

DS135/AB/R.
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within Article XX(b), the AB does require more than just theoretical calcula-
tions, especially in cases where, such as here, the WTO Member employs the
most trade restrictive option: a total ban. The AB requires the Panel to show
that the ban is apt to produce a material contribution to the achievement of
the objective, which it found it had. Even if guesstimates would have helped,
the AB is content with the Panel’s assessment that the import ban is likely to
lead to less waste tyres (especially when reviewed together with the whole
package of measures which Brazil had deployed).

These statements by the AB flag a first issue: how much quantitative analy-
sis (actual impact of a regulatory measure on the regulatory goal sought) does
the AB require fromWTO Members invoking Article XX?
Re 2., the AB next applied its least-trade restrictiveness test which has
now become part of its weighing and balancing act under the sub pars of
Article XX:

In order to determine whether a measure is ‘‘necessary’’ within the meaning of
Article XX(b) of the GATT 1994, a panel must assess all the relevant factors,
particularly the extent of the contribution to the achievement of a measure’s
objective and its trade restrictiveness, in the light of the importance of the
interests or values at stake. If this analysis yields a preliminary conclusion
that the measure is necessary, this result must be confirmed by comparing
the measure with its possible alternatives, which may be less trade restrictive
while providing an equivalent contribution to the achievement of the objective
pursued. It rests upon the complaining Member to identify possible alterna-
tives to the measure at issue that the responding Member could have taken.
As the Appellate Body indicated in US ^ Gambling, while the responding
Member must show that a measure is necessary, it does not have to ‘‘show, in
the first instance, that there are no reasonably available alternatives to achieve
its objectives.’’ We recall that, in order to qualify as an alternative, a measure
proposed by the complaining Member must be not only less trade restrictive
than the measure at issue, but should also ‘‘preserve for the responding
Member its right to achieve its desired level of protection with respect to the
objective pursued (at 156).

Before the Panel, the European Communities put forward two types of possible
alternative measures or practices: (i) measures to reduce the number of waste
tyres accumulating in Brazil; and (ii) measures or practices to improve the
management of waste tyres in Brazil.[. . .] The Panel examined the alternative
measures proposed by the European Communities in some detail, and in each
case found that the proposed measure did not constitute a reasonably available
alternative to the Import Ban. Among the reasons that the Panel gave for its
rejections were that the proposed alternatives were already in place, would
not allow Brazil to achieve its chosen level of protection, or would carry their
own risks and hazards (at 157).
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The AB reviewed the Panel’s reasoning and did not find any indications that
the alternatives had not been properly assessed.

Re 3., the EC basically built upon their previous arguments, saying that:

since the Panel failed to establish . . . the extent of the actual contribution the
[Import Ban] makes to the reduction of the number of waste tyres arising in
Brazil, . . . it was incapable of ‘weighing and balancing’ this contribution
against any of the other relevant factors.’’ In addition, the European
Communities contends that ‘‘the Panel base[d] . . . its ‘weighing and balancing’
exercise on the wrong analysis it . . . made of the alternatives’’. In sum,
the European Communities argues that the Panel conducted a ‘‘superficial
analysis’’ that is not a real weighing and balancing of the different factors and
alternatives, because it did not balance ‘‘its arguments about the measure and
the alternatives with the absolute trade-restrictiveness of the import ban
and with a real evaluation of the contribution of the import ban to the
objective pursued (at 176).

The AB yet again repeated its weighing and balancing test:

in order to determine whether a measure is ‘‘necessary’’ within the meaning of
Article XX(b) of the GATT 1994, a panel must consider the relevant factors,
particularly the importance of the interests or values at stake, the extent of
the contribution to the achievement of the measure’s objective, and its trade
restrictiveness. If this analysis yields a preliminary conclusion that the mea-
sure is necessary, this result must be confirmed by comparing the measure
with possible alternatives, which may be less trade restrictive while providing
an equivalent contribution to the achievement of the objective. This compari-
son should be carried out in the light of the importance of the interests or
values at stake. It is through this process that a panel determines whether a
measure is necessary (at 178).

In view of its findings with respect to the constituent parts of the test, the AB
not surprisingly held that the test as a whole had been applied correctly by
the Panel. Importantly, the ‘weighing and balancing’ test is obviously firmly
on the AB’s radarçwhat exactly this implies however remains unclear, as we
shall look into below.

(B) Manner in which the Import Ban on Retreaded Tyres is Appliedç
Application of the chapeau of Article XX.

Having determined that the exemption from the Import Ban of remoulded
tyres originating in MERCOSUR countries resulted in discrimination in the
application of the Import Ban, the Panel examined whether this discrimination
was arbitrary or unjustifiable. The Panel concluded that, as of the time of its
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examination, the operation of the MERCOSUR exemption had not resulted in
the Import Ban being applied in a manner that would constitute ‘arbitrary
or unjustifiable discrimination’, within the meaning of the chapeau of
Article XX. The Panel also found that the MERCOSUR exemption had not
been shown ‘to date’ to result in the Import Ban being applied in a manner
that would constitute ‘a disguised restriction on international trade’, within
the meaning of the chapeau of Article XX. The European Communities
appealed these findings of the Panel.

2.1 Arbitrary or Unjustifiable Discrimination?

The Panel had considered that the MERCOSUR exemption resulted in
discrimination between MERCOSUR countries and other WTO Members, but
that this discrimination would be ‘unjustifiable’ only if imports of retreaded
tyres entering into Brazil ‘were to take place in such amounts that the
achievement of the objective of the measure at issue would be significantly
undermined’.

The AB found that the MERCOSUR exemption did infringe the chapeau: it
argued that the AB Reports in US^Gasoline, US^Shrimp and US^Shrimp
(Article 21.5çMalaysiaçthat is the arbitrator’s report which reviews whether
a WTO Member has complied with a previous ruling) show that the analysis
of whether the application of a measure results in arbitrary or unjustifiable dis-
crimination should focus on the cause of the discrimination, or the rationale
put forward to explain its existence. In this case, Brazil explained that it intro-
duced the MERCOSUR exemption to comply with a ruling issued by a
MERCOSUR arbitral tribunal. This ruling arose in the context of a challenge
initiated by Uruguay against Brazil’s import ban on remoulded tyres, on the
grounds that it constituted a new restriction on trade prohibited under
MERCOSUR. The MERCOSUR arbitral tribunal found Brazil’s restrictions on
the importation of remoulded tyres to be a violation of its obligations under
MERCOSUR.

The AB hence emphasised the relevance of the link between the underlying
objective of the measure (part of the analysis of the sub par., in this case
Article XX(b), and the discrimination.

In this case, the discrimination between MERCOSUR countries and other
WTO Members in the application of the Import Ban was introduced as a con-
sequence of a ruling by a MERCOSUR tribunal. The tribunal found against
Brazil because the restriction on imports of remoulded tyres was inconsistent
with the prohibition of new trade restrictions under MERCOSUR law. In our
view, the ruling issued by the MERCOSUR arbitral tribunal is not an accepta-
ble rationale for the discrimination, because it bears no relationship to the
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legitimate objective pursued by the Import Ban that falls within the purview
of Article XX(b), and even goes against this objective, to however small
a degree (at 228).

Hence the AB found that the MERCOSUR exemption has resulted in the Import
Ban being applied in a manner that constitutes arbitrary or unjustifiable
discrimination.

2.2 Disguised Restriction on International Trade?

The EC also challenged the Panel’s conclusion that the MERCOSUR
exemption had not been shown to date to result in the Import Ban being
applied in a manner that would constitute ‘a disguised restriction on
international trade’. Here, too, the Panel had insisted on the MERCOSUR
exemption leading to disguised restriction only, were the exemption to lead
to MERCOSUR imports in significant amounts. The AB also reversed this
finding.

With respect to the court injunctions, obtained by the Brazilian retreading
industry, the Panel had found arbitrary or unjustifiable discrimination, on the
basis of the same quantitative analysis which it had pursued for the
MERCOSUR exemption: ‘since used tyre imports have been taking place under
the court injunctions in such amounts that the achievement of Brazil’s
declared objective is being significantly undermined, the measure at issue is
being applied in a manner that constitutes a means of unjustifiable discrimina-
tion’ (Panel, at 7.306).

The AB repeated that the Panel’s quantitative analysis under Article XX was
flawed, and held

For Brazil, the fact that Brazilian retreaders are able to use imported casings is
the result of the decisions of the Brazilian administrative authorities to
comply with court injunctions.We observe that this explanation bears no rela-
tionship to the objective of the Import Bançreducing exposure to the risks
arising from the accumulation of waste tyres to the maximum extent possible.
The imports of used tyres through court injunctions even go against the objec-
tive pursued by the Import Ban. As we indicated above, there is arbitrary or
unjustifiable discrimination, within the meaning of the chapeau of Article
XX, when a Member seeks to justify the discrimination resulting from the
application of its measure by a rationale that bears no relationship to the
accomplishment of the objective that falls within the purview of one of
the paragraphs of Article XX, or goes against this objective. Accordingly,
we find that the imports of used tyres through court injunctions have resulted
in the Import Ban being applied in a manner that constitutes arbitrary or
unjustifiable discrimination. (at 246)
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3. Regulatory Autonomy and theWTOçFrom
Pernickety Navel-Gazing to a Bolder but More
Vulnerable Approach

Regulatory autonomy in the WTO has matured from the old-style GATT
approach in two ways. First, the agreements themselves have moved on from
‘simple’ non-discrimination rules, and secondly, dispute settlement under the
regulatory autonomy gateway of the GATT (i.e. Article XX), has matured.

3.1 Away From Simple Non-Discrimination Rules

The objectives of the GATT were both very ambitious and limited. Ambitious, in
that tariffs, at the time of the creation of the GATT, were the foremost means of
protectionism. Progressively taking them down in ‘Rounds’of negotiations was
no mean achievement. But the objectives were limited in that the legal setup of
the GATTAgreement, over and above the Rounds of tariff concessions in the poli-
tical arena, focussed overwhelmingly on non-discrimination. Trade and other
measures by WTO Members (GATT ‘Contracting Parties’ as they were called),
were only condemned to the degree they either amounted to discrimination
between trading partners (a violation of the most-favoured nation principle),11or
discriminationbetween imports anddomestic produce (aviolationof thenational
treatment principle).12 As any mature free trade system quickly realises [one
could think of the US commerce clause, the European (Economic) Community
etc.], from the moment tariffs (customs duties in European jargon) are reduced in
serious fashion,13 the constituent parts of the trade community will make
recourse to other, more refined forms of protectionism, so as to create protection-
ist measures. Putting it bluntly: from themoment the lawoutlaws obvious discri-
mination, States are inclined to impose barriers which, even if on the face of it
(‘prima facie’) look like neutral regulatory requirements, inpractice (‘de facto’) dis-
criminate against foreign imports.

The foremost example of such prima facie non-discriminatory barriers is pro-
duct standards (technical regulations, inWTO jargon).14 The emergence of the
use of product standards already led to an embryonic form of tackling

11 The Most Favoured Nation principle requires States not to discriminate in their treatment of
trading partners; i.e. any privilege (e.g. a lower tariff on importation) granted to one partner
has to be extended to all other States.

12 National treatment imposes an obligation upon States to treat imported products in the same
way as ‘like’domestic products: amongst others in the way of taxes imposed upon them, mar-
keting restrictions, etc.

13 The European Economic Community (now revamped as the EC full stop: European
Community), as a customs union, abolished internal custom duties from day one, as opposed
to the GATT, which is obviously far from a customs union and which cannot but take the
tariff barriers down progressively.

14 That is the technical requirements which products have to meet in order for them to be
allowed to be marketed in a given territory.
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protectionist use of these standards, within the GATT. Indeed in 1979,
GATT Contracting Parties established the Tokyo Round ‘Standards Code’,
which was beefed up at the time of creation of theWTO, through the establish-
ment of the Agreement on Technical Barriers to TradeçTBT, and the
Agreement on Sanitary and Phytosanitary measuresçSPS. The WTO TBT
Agreement requires that technical regulations, even if they are not discrimina-
tory, are the least trade restrictive: i.e. amongst the non-discriminatory regula-
tions which are reasonably available to a Member, to achieve a given regulatory
goal (environmental protection, say, or public health, consumer safety and wel-
fare or financial security), the Member has to opt for the one which will have
the least trade restrictive consequences. The SPS Agreement, which applies in
the food and feed sector, goes even further, by trying to instil the seeds of inter-
national harmonisation of the scientific process, by which Members reach a reg-
ulatory decision.

Neither the SPS nor the TBT Agreements even remotely come within the
degree of harmonisation, which a system like the EU has reached. However
the SPS Agreement goes quite a few steps further than the TBT Agreement,
inter alia by requiring that Members maintain consistency in their measures,
introduced to protect either their agricultural sector or the pubic health of
their citizens exposed to food and feed.

All the above is not (or perhaps not just) legal gobbledygook. Regulators
worldwide have caught on to the fact that what they may wish to roll-out,
even if it does not have the remotest discriminatory intention, may in practice
hit imported products in such a way as to infringe uponWTO rules.

3.2 A More Mature Approach of Unilateral Trade Restrictive Measures,
Challenged in Dispute Settlement Proceedings

As the summary review of GATT and WTO case-law on unilateral regulatory
measures, below, shows, GATT and WTO dispute settlement have moved away
from a legal-technical, perhaps contrite approach, to one focussing less on
nuts and bolts, and more on the overall design of the regulatory measure, in
particular, absence of protectionism. In specific terms of Article XX, this has
meant a move away from overemphasising the sub-paragraphs, to more atten-
tion being paid to the conditions of the chapeau.

3.2.1 The tuna-dolphin panels

Even though the Panel’s reports striking down the application of the US Marine
Mammal Protection Act (MMPA) to imports of tuna from Mexico were never
adopted, and thus do not form part of ‘official’ GATT jurisprudence, they have
had a major impact on the debate surrounding the application of GATT
Articles III, XI and XX in particular. Through its MMPA, the US closed off its
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market to tuna products that had been produced in a dolphin-unsafe way.15

During1990 and1991, and following court action by environmental groupings,
the US imposed embargoes on a variety of tuna and tuna products, including
some from Mexico. The outcome of the Tuna/Dolphin Panels was important
for the following reasons:

� the interpretation of GATT Article III in such a way as to find that national
law, which uses non-product incorporated production processes and meth-
ods as a trigger, can conceptually ‘not’ qualify as internal rules and regula-
tions which can pass the muster of the GATT Article III test. Rather, when
employed, they need to be rescued by the exceptions regime of GATT
Article XX. This includes a shift of the burden of proof from the complaining
nation, to the nation defending the measure.
� the rigid take on protecting environmental interests outside one’s territory,

but without reference to a conceptual approach of this issue within public
international law;
� the extensive analysis of the sub-paragraphs of the exceptions regime of

Article XX, and the interpretation of these sub-paragraphs in such as way
as to find illegality under the sub-paragraphs. This meant that neither
Panel applied the head note or so-called chapeau of the Articleça marked
distinction as we shall see subsequently, with the subsequent case-law.

3.2.2 United States Gasoline16

The US Clean Air Act created two sets of regulations, one for ‘non-attainment
areas’, areas worst hit by summertime ozone pollution during 1987^89, where
only ‘reformulated’ gasoline may be sold to consumers; and one for areas
where ‘conventional’ gasoline may be sold. The rules applied both to domestic
refiners and blenders, and to imports. The Environmental Protection Agency
(EPA) was directed by Congress to administer the programs. Citing documen-
tary challenges, the EPA required from/allowed each US-based refinery to
define ‘individual’ 1990 baselines, against which improved performance had
to be measured, while setting a statutory baseline for imported gasoline. This
effectively led to a more ambitious need for improvement among foreign
refineries.

The Gasoline Ruling, the first ruling under the WTO dispute settlement
process, is interesting chiefly for its move away, at the AB level, from the nitty-
gritty analysis of the sub-paragraphs of Article XX of the GATT (the exceptions
regime), to an overall review of respect for regulatory autonomy while ruling

15 See Report of Panel on United StatesçRestrictions on imports of tuna (unadopted),
reproduced in 30 ILM 1594 (1991) at 2.3 ff.

16 Report of Panel on United StatesçStandards for Reformulated and Conventional Gasoline,
WT/DS2/10 (1996); Report of theWTOAppellate Body in United States, Standards for reformu-
lated and conventional gasoline,WT/DS2/AB/R (1996).
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out abuse. This is particularly illustrated by the approach of Article XX’s
chapeau, with the AB insisting on negotiations, and on taking trading partners’
interests into account. This is a ‘due process’ approach of the chapeau, which
is revisited subsequently. The AB, amongst other issues, launched the
requirement for WTO Members proactively to seek a multilateral negotiation
of regulatory interests, only the failure of which may lead to unilateral
initiatives.

3.2.3 US Shrimp/Turtle17

Shrimp/Turtle raised many issues similar to the unadopted Tuna/Dolphin
panels, referred to earlier. The species protected in this instance were sea tur-
tles. Just as in Tuna/Dolphin, the roll-out of a set of domestic requirements to
overseas trawlers was the bone of contention. A number of elements in the
AB’s ruling offered good prospects for the future trade and regulatory debate.
The AB firmly rejected the Panel’s exclusion from Article XX, of unilateral mea-
sures which, if generally rolled-out, would be a threat to the international trad-
ing system. It rightly took Article XX back to the casuistic approach that it
requires. That was the only course of action possible, after the Panel’s near-
blank rejection of the US measures on the basis that, in the Panel’s reasoning,
a universal roll-out of unilateral measures would negate the advantages of
free trade. The Panel’s intervention amounted to a negation of the very regula-
tory autonomy which Article XX puts in place.

The AB referred repeatedly to developments and legal instruments
(including Treaties) in the international environmental field, to help interpret
trade rules with a bearing in the environmental area. This has been a given,
ever since the WTO Dispute Settlement Understanding referred to any source
of public international law as an interpretative means to applying the WTO
Agreement. Still, after such a long Panel practice, where the closed shop char-
acter of the GATT was jealously guarded, the ease with which the AB cites
international environmental law and developments, is striking.

The AB’s Report leaves room for the insistence of a Member, that imported
products are produced according to equivalent regulations as in the importing
country. This is generally referred to as ‘home country control’. The application
of the Head note in ‘due process’ fashion is to ensure that such practice does
not lead to abuse. In the author’s view, home country control is a useful
means to ensure the enforcement of national health and safety standards,
with a reasonable guarantee that no abuse will occur, but only in the case of
product standards. A typical example is the sector of domestically prohibited
goods. However, where production processes and methods are involved, home

17 WT/DS58/AB/R.
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country control remains problematic, inter alia in public international law
terms.

The US measures at issue did eventually fail the requirements of Article XX’s
Head note. In particular, the AB found that the US measures amounted to arbi-
trary discrimination. The finding of arbitrariness was confined to procedural
arguments: lack of transparency in the review of other WTO Member’s turtle
conservation policies, and the inflexible approach of US customs agents
meant, in effect, that only those countries with identical policies to the US
were not prevented from exporting to the States.

3.2.4 The French asbestos ban18

France put in place a total, general prohibition on the production, the import,
the export, the marketing and the sale of any kind of asbestos; this also
included a regime of exemptions, allowing for the continued use of asbestos
in those applications where there is no safe or safer alternative. The exemption
regime was subject to phase-out requirements and to regular review.

Canada argued that the Decree was a technical regulation, covered by the
WTO Agreement on TBT Agreementçin the end the Panel reviewed the mea-
sures under the GATT Agreement and the AB completed its analysis also
under that agreement. The AB’s Asbestos report is particularly memorable for
putting national regulatory measures in the health sector back on the track of
GATT Article III, rather than confining these disputes near-automatically to
Article XX. The AB rebuked the Panel for not having recognised the carcinoge-
netic nature of asbestos fibres as being a justifiable part of risk analysis under
GATT Article III. The European Commission, which took up the French case
(and which, incidentally, led the way to an EU-wide roll-out of the ban), had
been pursuing this change in track by the AB, mainly with a view to the
impact that the burden of proof would have had on future, less straightforward
cases than asbestos.

In summary so far, especially after Shrimp/Turtle, the stage seemed set for a
balanced application of the (amongst others environmental) window of
Article XX of the GATT, focussing on avoiding abuse.

Since Korea-Beef,19 however, there is some confusion over the exact room for
the least-trade restrictiveness (or ‘least GATT-inconsistent’) test under GATT
Article XX.20 Ina fairlycommonunderstandingof the test, going back inparticu-
lar to Thai Cigarettes,21 Panels examine whether an alternative measure is

18 Report of the Panel on European CommunitiesçMeasures affecting asbestos and products
containing asbestos,WT/DS135/R, 18 September 2000.

19 WT/DS161/AB/R, KoreaçMeasures affecting imports of fresh, chilled and frozen beef
(Korea-Beef), 11 December 2000.

20 See J Wiers,Trade and Environment in the EC andWTO (Europa Law, Groningen 2002) 182 ff.
21 GATT Dispute Settlement Panel Report on Thai-Restrictions on Importation of and Internal

Taxes on Cigarettes, 1990, 30 I.L.M. 1122 (1991).
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available to the Member invoking the exception, which it could reasonably be
expected to employ and which is not inconsistent with other GATT provisions.
Where such measure is not reasonably available, the State is obliged to use,
among the measures reasonably available to it, that which entails the least
degree of inconsistency with other GATT provisions. In Korea-Beef22 the AB
held that determining whether a measure is ‘necessary’ within Article XX(d),
involves

a process of weighing and balancing a series of factors which prominently
include the contribution made by the compliance measure to the enforcement
of the law or regulation at issue, the importance of the common interests or
values protected by that law or regulation, and the accompanying impact of
the law or regulation on imports or exports.23

The AB noted after this consideration that it did not find this test to be at odds
with what was previously referred to as the least-trade restrictiveness test,
saying that this test ‘encapsulates’24 the weighing and balancing process
quoted earlier. Indeed in EC^Asbestos, the AB repeated that this process is ‘com-
prehended in the determination of whether aWTO-consistent alternative mea-
sure is reasonably available’.25 In that case the AB went on to review
specifically the economic and administrative realities facing the Member con-
cerned. Likewise, in US Gambling,26 the AB held

An alternative measure may be found not to be ‘reasonably available’,
however, where it is merely theoretical in nature, for instance, where the
responding Member is not capable of taking it, or where the measure imposes
an undue burden on that Member, such as prohibitive costs or substantial
technical difficulties. Moreover, a ‘reasonably available’ alternative measure
must be a measure that would preserve for the responding Member its right
to achieve its desired level of protection with respect to the objective
pursued . . . .27

Brazil Tyres is a good reminder of one particularly uneasy feature of the AB’s
‘weighing and balancing’ act in applying Article XX. The ‘importance of the
common interests or values protected by that law or regulation’ renders the
WTO dispute settlement system into a global arbitrator of regulatory priorities.
Even when sandwiched in between further requirements such as a least trade

22 Korea-Beef para 161 ff.
23 Ibid para 164.
24 Ibid para 166.
25 WT/DS135/AB/R, 12 March 2001 (AB Asbestos), para 172.
26 Appellate Body Report on USçMeasures Affecting the Cross-Border Supply of Gambling and

Betting Services,WT/DS285/AB/R, 7 April 2005.
27 AB US Gambling, para 308.
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restrictiveness test,28 I have argued that this is an awkward and potentially
devastating task for the WTO to undertake. Apart from perhaps a very small
list of literally one or two regulatory issues of hair-raisingly monumental
global importance, regulatory priorities are much in the eyes of the beholder,
and not for the Panels and AB to ascertain.29

4. Chapeau Analysis after Brazil Tyres (AB)çFaites
vos jeux

Rather disappointingly, the AB has not taken the opportunity of such an arche-
typal trade and environment case as Brazil Tyres, to clear some of the fog
which its follow-up to Shrimp Turtle had created. If US Online Gambling would
have been anything to go by, the AB would have clarified the precise implica-
tions of the due process approach to the chapeau of Article XX.30 That would
have meant in this instance, reviewing the regulatory process which had led
Brazil to imposing the various targeted measures, including any efforts to dis-
cuss alternatives with the EU. Instead, the AB has left us with a ‘truly
Byzanthian’31 necessity test and a chapeau analysis much less focussed on due
process and more on substance (but without clear indication how far Panels
have to go in reviewing substance under the chapeau).

As for the necessity test, confusion remains with respect to what the AB
really requires Panels to assess (and Members to show) with respect to the
actual contribution made by the measures. In its general conclusion on the
necessity analysis under Article XX(b), the AB repeats

Another key element of the analysis of the necessity of a measure underArticle
XX(b) is the contribution it brings to the achievement of its objective. A contri-
bution exists when there is a genuine relationship of ends and means between
the objective pursued and the measure at issue. To be characterized as neces-
sary, a measure does not have to be indispensable. However, its contribution
to the achievement of the objective must be material, not merely marginal or
insignificant, especially if the measure at issue is as trade restrictive as an
import ban. Thus, the contribution of the measure has to be weighed against
its trade restrictiveness, taking into account the importance of the interests

28 Contrast with the judgment of the European Court of Justice in PreussenElektra, where the
Court did not pursue a proportionality test, effectively because the regulatory interest at
stake (climate change) was judged to be of unbiased, overriding importance. See the author’s
Note sub Case C-379/98, PreussenElektra AG v Schleswag AG, Review of European Community
and International Environmental Law, 2001, 335^37.

29 Note 6 above.
30 On due process and GATS, see a.o. Panagiotis Delimatsis, ‘Due process and ‘‘good’’ regulation

embedded in the GATS ^ disciplining regulatory behaviour in services through Article VI of
the GATS’ (2006) 10 Journal of International Economic Law, 13^50.

31 Joost Pauwelyn on 5 December 2007 on theWorld Trade Law blog: http://worldtradelaw.type
pad.com/ielpblog/.
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or the values underlying the objective pursued by it. As a key component of a
comprehensive policy aiming to reduce the risks arising from the accumula-
tion of waste tyres, the Import Ban produces such a material contribution to
the realization of its objective. Like the Panel, we consider that this contribu-
tion is sufficient to conclude that the Import Ban is necessary, in the absence
of reasonably available alternatives. (at 210).

Yet the use of the word ‘material’ surely implies a factual, quantitative analysis,
which the AB did not in fact require from the Panel in the preceding para-
graphs. Hence where exactly the AB wants this ‘material contribution’ test to
go is unclear.

I have argued earlier that the AB ought not to rank regulatory goals on the
basis of perceived relative importance. The least-trade restrictiveness test is
apt to rule out protectionist measures. The weighing and balancing test has
become a distraction. Arguments have been made that, regardless of what it
states, the AB does not in practice engage in cost-benefit balancing.32

However in Brazil Tyres, the AB refers to weighing and balancing throughout
its report, and with an inconclusive final tally. For instance, the ‘material con-
tribution’ reference under Article XX(b), referred to just before, would seem to
indicate a rather strict approach, whilst in actual fact the AB let the Panel get
away with rather more theoretical musings on the impact of the Brazilian
measures.

Whilst after Shrimp Turtle, regulatory autonomy under Article XX had
received clear direction, quite what the current test is under Article XX, its cha-
peau, and similar provisions in other WTO Agreements, really is anyone’s
guess. That ought not per se to be dramatic: a bit of a tussle in a court’s juris-
prudence generally balances itself out. However, Brazil Tyres is such a textbook
trade and environment case that it could have been successfully employed to
set the record straight. Faites vos jeuxçundoubtedly future cases will emerge
which will clear some fog. But it is a bit of a bother for those WTO Members
(especially the EU) whose regulatory proactiveness tends most often to land
them inWTO dispute settlement.

32 See excellently Donald Regan, ‘The meaning of ‘necessary’ in GATT Article XX and GATS
Article XIV: the myth of cost-benefit balancing’ (2007) 6 World Trade Review, 347^69.
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